Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


V,  Xy 


\ 


w 


1^ 


^ 


p- 


-•f 


I 


r 


•0 


/ 


DECISIONS 


OF  THE 


COURT  OF  SESSION, 


raosc 


THE  YEAR  178S  TO  THE  YEAR  1754, 


COLLECTED  AND  DIGESTED  INTO  THE   FORM   OF   A 


DICTIONARY, 


BY" 


PATKICK  GRANT  OF  ELCHIES,  ESa 

ONE  OF  THE  SENATORS  OF  THE  COLLEGE  OF  JUSTICE. 


EDITED 


FROM  THE  ORIGINAL  MAJfUSGRIPT 


BY 

WILLIAM  MAXWELL  MORISON,  ESQ.  ADVOCATE. 


J     • 


<*  • 


•   > 


••     •     • 
•        ••• 


•  •  • 


EDINBURGH : 

PRINTED  FOR  ARCHIBALD  CONSTABLE  AND  CO. 

1813. 


-  •     ^'  —  1 


^ 


295321 


« •  •• 


•     •  •   •    • 


•       * 


•  •  .• 


•    •• 


• 


•  •  • 


A.  WiiMm,  Prnter,  EJ^nbirgh. 


r  m^     m  ■       * 


LORD  ELCHIES'S  NOTE]^/: 


•  •  •. 
•  •  •- 
•  •  •«• 


•  •• 


ABBEY. 


No.  1)    nS6,  June  25.    Munro  against  McMillan  aiid  Gxllies. 

After  hearing  counsel,  the  Ll>rds,  in  respect  tlie  diligence  to  be  executed  did  not 
iflsue  out  of  this  Court,  found  the  petition  not  omipctent,  and  therefore  dismissed  it.  Such 
as  qpoke  seemed  to  think  the  Abbey  was  as  much  a  sanctuary  against  the  CroM^n^s  debts 
as  the  subject^  the  diligence  in  both  cases  h&jng  by  the  Kihg^s  authority,  and  in  his 
same.  8c%,  Even  as  to  debts  contracted  in  the  Abbey,  though  the  Bailie  might  im- 
prison, or  perhaps  put  the  debtor  out  of  the  sanctuary,  yet  letters -of  caption  could  not 
be  there  executed,  nor  was  this  Court  the  pi*oper  Court,  or  officer,  for  dispensing  with 
the  privilege  ;-*>but  in  the  end  of  the  debate,  it  being  mentioned  that  the  diligence  in 
question  waa  no  caption,  but  a  Justice  of  Peace  wan^ant,  these  points  were  not  determined, 
but  the  above  interlocutor  givcn.->~ri(fe  a  declaration  of  the  Privy  Council,  t4th  Marcli 
1678,  directly  against  the  first  point.     It  is  quoted  by  Fountainhall. 

No.  2.    1741,  (June)  July  12.        Hamilton  of  Reidhouse. 

THEEE^were  two  q^esdons,  l«f.  Whether,  the  Bailie  giving  his  concourse  to  eicecuting 
a  caption  agidnst  HMuihon  in  the  Abbey,  mnce  he  was  not  booked  in  terms  of  the  act  of 
the  said  Bailie  Court  1697,  was  lawful:  The  Lords  found  it  waa.«— Pro  were,  Strichen^ 
Kilkerran,  Dun,  Balmerino,  Munzie,  Murkle,  Leven,  the  President  et  Eg^.^^cn. 
were,  Roystoh,  Justice-Clerk,  Minto,  and  Haining;  and  Drunnnore  did  not  vote 
Second  question.  Whether  upon  information  without  oath  of  Hamilton's  having  sumft 
vf  money,  as  set  forth  in  the  prints,  and  that  he  was  tk  med&iauMeJitgdi^  'it  was  li^w- 
fiil  to  the  Bailie  to  give  the  warrant  to  aaarch  his  pockets?  In  tfak  question,  Lord  Isla, 
inveighed  greatly  agiainst  the  practice  of  taking  infimnatjons  on  oath,  and  introducing 
that  into  our  law,  contrary  to  our  statute ;  though  he  approved  of  the  practice  of  bringing 
the  prisoner  before  the  Judge  to  be  extouned ;  so  that  the  question  turned  chiefly  on 
this,  Whether  L.36  sterling  was  a  sum  sufficient  to  justify  the  warrant  f  and  2dly^ 
Whether  searching  the  pockets  was  lawful,  and  particularly  whether  money  in  a  man\s 
pocket,  or  a  ring  on  his  finger^  might  be  poinded  ?«-*Upon  the  whole,  it  carried  by  the 
President's  casting  vote.-^Pro  were,  Kilkerran,  Dun,  Balmerino,  Munzie,  Murkle, 
Leven,  et  Ego.-^Ctm.  were,  Royston,  Justice-Clerk,  Minto,  Haining,  Strichen,  Isla, 
Drummore  Reporter. 


^  ♦ 


••    • 


{EtctwCs  NOTKt. 
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No.  1 .    1 75  lyi^J  '28.     BiBEEL  agtmst  Wi»oy» 


Ro^sKt  JBirrel^  in  1706,  gnuxted  an  infeftment  of  annualrent  for  1400  merks^  fa 
Fam^  •Kinninmont,  who  uros  iJieiMn  iBftft,  and  m  1714  adjudged  for  principal  penalty 
.  .-\  ittd  certain  bygone  annualrents,  amounting  in  all  to  L.1176,  Kijininmont,  in  1718,  dis* 
:  '.  'poned  for  love  and  favour  to  Alison  Al^er  fhe  annualrent  right,  with  obfigement  to  infeft,. 
and  precept  of  sasine,  and  sometime  after  she  recovered  decreet  of  poinding  the  ground. 
In  1739  Robert  Birrel  made  over  these  tenements  to  his  son  Alexander,  in  his  contract  of 
marriage,  whereon  he  was  infeft.  Alison  Algier  died,  and  Alexander  Alison  obtained  m 
gift  of  idtimus  hares  to  her,  and  thereon  got  from  the  town  a  charter  df  the  annualrent. 
t^t,  and  of  ad|mfieatii>Py  and  was  infeft,  and  sold  his  right  to  Domd  WUstti,  who  ^ur-^ 
Wed  a  i^moving  agunst  Bbni  on  Mb  infeftfiM&t^  ok  the  atfjadeoticit.  Otgeeted^  The  mt^ 
l^cHeation  nevier  waa  eouvefed  t^  AMna  Algieiv  neidiet  wpBatify^  nor  by  any  genent 
itordi ;  nMbhkg  wis  feonvey^  bift  the  taamsiseBt  right,  witfaont  even  Ihe  otvbBnry  clsuir 
^  <<  afi  that  has  fbtbwcd  dt  may  follow  tharMOy"^  and  die  adjocfieatioii  of  l3be  property 
iMi  nev^  SjXkm  that  as  an  iieeessory.  Jimd  dS(%,  The  iKljudicatkm  is  ftar  smdiy  ammal^ 
Msts  diat  are  not  conveyed.  We  ratted  the  elgedi^n,  and  deeBmed  M  die  nn&otii^ 
JkenileitU  KiBteixdn,  at  Mc-^VUe  the  immediate^  neiot  case.. 

No.  2.     17Jl>Fcb.  2&.        G£i>D£s>  SiifplicanL 

Loan  Mkltok^  ttom  the  bOIs,  i^efported  It  question  on^  a  bift  of  iidiilntton.  Anch«tr 
Qeddes,  as  creditor  to  his  biother  Ajpchibald  ia  a  bond  and  two  decreets,  arrested  in  the* 
hands  of  his  brothcfr'^  debtor,,  and  re<5overed  deca^eet  of  foisdiodknifig..'  la  the  -setdemcfnts 
«f  his  affiles  aaaoDg  his  wife  aad  daidren^  Aadxew  vonTcyed  spscially  the  bond,  and  two^ 
lieareete  he  had  agaakst  his  biolhery  but  did  not  menltoii  thadeoreetoC  forthcoming 
agaiBfit  his  blither's  debtor,  only  there  was. a  general  clause  of  all  bonds,,  bffisy  decreet^ 
fcc.  due  to  him*,  ]fow  ihat  he  k  dead,  hiH  <Mdren  pi^sented  a  UH  of  iidiibitbn  upo*^ 
the  deuresit  dC  £MPtheoiniflg  4gaibst  (be  defender  in  that  decreet^  and  the  question  was,  ^ 
thi^  1^  shoutd  b^  fWsed,  since  it  IkAs  not  mexttioned ;  and  we  found  that  it  shouUt 
not,  which  seeing  not  vety  agi«eabk  toUte  kmnediafii^  i^rapeding^  J5idginent  inBiirel^s 
Qftfiie,  ai|d  yet  tfaii  PreiiMw^nl^  ^vtw  y^ry  clMr  £»  both. 


JU^IUI^AI^ION. 


■W."?*"*!"'^"*?^^"^'""^W~^H»'^"^^ 


pBUJfMOND. 

Thb  Lords  preferred  Mrs  Falconer  and^oth^r  adjudgers,  within  year  and  day  oCIm^' 
{^(judtefttym,  fartjwm. 


?w 


The  liort)*  wlheied,  )mt  ipq)]igMMii  ^  \«gt  jfxi^  «f  i;)^  \m*k»^^  ttiu(b  vis.  4m* 
Sirs  FfkmBr"*  »^»i^t;til^  in  io^ileiamt  dgiuiift  Sir  Rob^  ^ibb|i))4'«  l>cwi>  4i9d  ip&^ 


The  Lords  found  BaHantine's  a^udication  roid  and  nuQ  m  Mo. 

•  •  •  • 

^T}ie  Editor  has  npt  b^n  ftble  to  dUcover  the  particular  catuse  of  the  &te  of  this  a(j[|udication«^ 

No.  8.    1785,  Feb.  21.       Sutherland  against  Duff. 

The  L(Mrd9  TP&iSfi  tP  fdi  tQ  tb^  <(4JMdinriri<in  j&Ater  th«  L.50  stadii^  deccftied  in  the 
8Ui^)^iiB9on  and  ^eductioQ,  or  the  e^pens^  of  the  adju^ca^on. 

Ko.  4.    1785,  June  11.        Monteith  against  Hogg, 

Ak  e3(traoted  4^cre^  of  ndjudk^tioo,  whicb  va9  ^4^)  tovot  yymcb  m  t^  o^MijftJWf^ 
llftvfi^berai«eerdedi»nj^  abbnefilte|  ?rliu<;h  iv^s  i4^  c^popp^^l^ 

Ihe  Lords  found  the.  adjudication  yoid  and  null,  and  would  not  sustaifi  it  |»  a  si^wif^  fiHT 
piindpol  and  annualrents  in  oompetition  with  the  other  aeditors. 

No.  5.    1 785^  June  26.    Watson  against  Me  James  Baillie. 

The  Lords  found  th^t  t)ie  creditor  jbehove^  to  prove  the  rental  and  valuei  bitt 
that  he  mi^ht  poas^gs  th^  hail  subjects  adjudse^l,  and  ppuld  not  be  restricted  .tp  )uf 
i^inualrepts.— N.  B.  Both  parties  seemed  inuch  to  mist^e  tli^  act  t672 ;  tar  these  ^)eci$l 
adjudications  are  just  pf  tbe  nature  of  a  voluntaiy  sale  unde^  an  eqi^ity  of  redeaiptkip  fo|r 
^e  y^ars,  but  the  creditor  has  jxo  powjer  of  requisition* 

* 

No.  6.    1786,  Jan.  16.       Horsebukgh^  kc  against  Hope. 

The  X'Ords  secmad  to  have  no  difficulty  tp  rc^ct  th^  ccediM^  t^  ppsy^^  f^  ^^r 
current  unnyalrents,  had  tbere  not  beexi  $o  man/  bygone  anamdyntSy  wUch  qpi|]d  i^ 
remaiu  as  a  cleK4  etack^  and  therefore  xeniitt^  to  th^  OiSifw^  to  enquire  ii^tp  iht 
«Wtter. 

Nq-  7.    1786,  Jwi.  28.    CaEDiTOW  of  F^ii^A^iLL,  Competing. 

The  Lc»ds  ai^eved,  but  add^  the  reason,  becau^  the  other  creditcH^  did  not 
insist  to  have  the  ad^odicadon  aMiu}led,  but  only  that  t}iey  should  be  brought  in  j^ri 
fOMgu.  Odierwise  X  and  numy  odi»s  thought  it  would  have  be^  very  dangerous  to 
Bsaka  tt  «a  ai%itvary  ^pi#stk»,  viietfaar  adjudgevs  shoyld  be  jN^eferred  panpastu  ornot  P 
and  that  if  it  had  not  bem  die  creditovs*  ooncassion,  <the  adjudifiation  must  either  have 
bean  found  4olaHy  voi4  «nd  null,  or  otherwise  it  must  hair^  the  psference  the  aet  of  Par- 
liament gave  it 

No.  3.     n$6,I>QS,  7.    JUMI^J^T9fWM9i^i9V^(^^ 

Ti9^  I^s  xmmfW^y  iiHP4»  t)iet  the  ^tmiqn  ^  Ibe  legal  rev^r^on  in  the  act 
1^>  wlwth^r  ^  eaf,UWSm  49»  W^W  ^  tw  V^^^^  ^  tb^  ^tmnQO  of  legab  run  b». 

A.2 


A 


4  ADJUDICATION.  •    rEi,cHiB»''8  Norife 

f 

fiire  the  date  of  the  dct,  but  after  1652  to  the  year  16649  d»d  not  ran  against  minors  %^^ 

only  the  Ordinary  aeemed  to  doubt.     But  they  demurred  greatly  as  to  Ihe  other  pomts,    - 

▼iz.  Whether  the  bygone  rents  or  anmialrents  of  the  oppr^ng  before  the  apprisef'^tleath^  '    1 

divide  between  his  h^  and  executor,  or  if  the  whole  went  to  the  har  P   2Ao^  If  they 

divide.  Whether  die  apprimng  oould  be  declared  satisfied  even  against  the  heir  tiiiles«r 

the  bygones  were  also  paid  to  'the  executor  ?   They  therefore  remitted  to  the  Ordinary  to 

hear  parties  further  to  the  end  they  might  search  into  precedents ;  when  poor  Lord 

Newhair,  Reporter,  before  he  lefl  the  tabk,  was  seized  with  a  fit  of  sickness,  whereof  he  ' 

died  tlfe  14th. 

No.  9.     17875  Jnne  SO.    Watscn  againU  Me  Jameis  Baillif. 

The  Lords  found  thi»  special  adjudication  only  redeemable  on  payment  of  principal,  ^ 

aimualrents,  and  one-fifth  part  more;  tliough.  several  of  us  had  great  diffieulty  upott  ^ 

the  words  of  the  act  1672 ;  and  indeed  we  rather  inclined  to  think,  that  by  these  worda 
there  could  be  no  accumulation  in  the  adjudication  of  a  fifth  part  more ;  but  what  deter-^ 
mined  us  was  the  act  of  sederunt  86th  February  1684,^  determining 'the  meaning  of 
that  clcnifle  in  the  act.. 

No.  10.    1737,  July  15.    Aitchison'^s  Assignees  agaimt  Drummoxix. 

The  Lords  were  clear  that  the  contract  1675  was  good  against  Brown  and  Miln,- 
die  onerous  singular  successors  v  also  that  it  is  not  prescribed.  They  likewise  agreed 
that  Stewart'^s  intromissions,  (though  he  was  one  of  James  Pollock's  successors)  yet 
having  right  only  to  the  h^  of  the  adjudication,  could  only  be  imputed  to  that  lialf, 
and  that  the  case  had  been  the  same  though  he  had  intromitted  as  pro-tutor  to  hi^ 
sister-in-law,  afterwards  Aitchison'^s  wife,  unless  he  had  truly  been  her  tutor.  They 
feund  also  that  Miln  and  Brown's  own  intromissions  must  impute  to^  Pollock^&.adjudicBr^  ! 

tion,  and  not  to  Pott's  apprising,  not  only  because  as  early  as  1724,  Sir  Gilbert  Elliot 
and  Baird^S  rights  to  Pott'^s  appriiang,  were  preferred  to  Aitchison's;  buthkewise  because 
the  cqntract  167S  was  efiectual  against  them.  But  the  greatest  difficnlty  was,  Whether 
Aitchison's  oath  was  competent  agmnst  them,  the  onerous  assignees  of  WilHam  Murray, 
ance  his  right  from  Aitchison  bore  to  be  love  and  favour.  The  Lords  demurred  upon 
this  point,  and  delayed  giving  anyhit^rfocutor  till  next  day,  when  they  generafly  inclined^ 
to  find  it  not.  competent  on  that  ground  ;*  but  then^  they  &und  the  subject  had  been  Uti^ 
^us  bei&re  Brown  and  AGln's  puschase ;  upon  that  ground  they  found  Aitchison's  oativ 
Q(Nnpetent ;.  and  though  at  first  I  thought  it  competent  on  theothec  ground,  yet  when  I  % 

ttCHisidered  tb^  first  deciaon,^  finding  a  oedent's  oath  competait  againat  a  gratuitous  as* 
dgnee,^  which  Stair  observes  in  1665,  I  doubted  whetherr  the-  reasQnS'of  that  decision 
would  extend  to  an  <^:ierou8  purdiater  from  th^  gi»tuitous  assignee.— 'Ifilh.  July  the 
Lords  adhered,  but  ii^tted  the  ^injt  of  cdlusion.r^.une  23-4>.  IIST^ 

No.  1 1;    r787i  Jtoty  2a    Msl  Freebairn  aga%mt^hA.rSL  and  Nairk 

The  Lords  repelled  the  defi^ce,  and  adjudged  the  'Office  of  printer.  They  would 
^t  give  their,  interlocutor  that  the  subject  was  adjudgable^  since  the  Crown^  which  had 


BlcbissV  NoTR.]         #'  ADJUDICATION.  |^ 

Hf^  fooAj  interest  in  that  question,  was  not  in  the  field ;  Imt,  asi  aboee^  th^  repeUed 
the  defeaces.~Fefaruar7  8th  1737. 

This  ease  was  first  judged  the  8th  of  Fehnuuy,  as  isr  there  marked,  but  the  inta-Ior 
cutor  is  lepdling  the  d^ence,  and  finding  the  within  subject  of  office  of  King^s  Prihtep 
adjudgaUe.  The  Lords,  after  long  debate,  adhoed.  Amiston  thought  it  not  adjudgable ; 
and  the  President  wasof  opinion  of  the  interlocutor ;  Kilkerran  thought  the  Crown  could ' 
not  grant  it  to  assignees,  but  that  Mr  Freebaim,  who  took  the  rig^t  te  assigniees,  ooiifd 
not  object  that.— July  22d  1737. 

No.  12  and  No.  13.  n37,July22.  Cbeditobs  of  Maxwell,  viz.  Brown,  &<k. 

A  DKCEECT  of  constitution  being  pronounced*  30  years  ago,  by  special  warrant  from 
the  Inner-House,  that  the  creditor  might  adjudge,  in  order  to  come  in  pari  passu  witli 
a  prior  adjudger,  without  any  proof  of  the  passive- Utles,  and  being  now  quarrell^  be-- 
cause  there  is  no  proof  of- the  passive  titles,  and  the  creditor  producing  a  general  charge 
prior  to  the  decreet ;  the  Lords  would  not  sustain  that  general  cliarge  as  a  passive 
title,  because  it  was  not  libelled  in  fiie  process  of  constitution ;  but  they  allowed  the 
creditor  yet  to  support  his  diligence*  by  proving  the  other  passive^ titles,  notwitlistanding 
the  defender  in  that  decreet  is  now  dead. 

In  the  same  process,  an  objection  against  another  adjudication  led  about  30  years  ago,, 
that  the  special  cliarge  was  not  executed  against  the  tutors  and  curators,  at  least  neither* 
the  libel  nor  decr^t  of  adjudication  bear  so,  nor  are  tiicse  letters  or  executions  now  pro- 
duced ;-— the  Lords  sustidned  the  objection,  but  not  to  reduce  the  adjudication  in  totOy. 
but  to  restrict  it.  to  a  security  ;r-^22d  July^  Brown  of  MoUauce  found  he  could  have  no 
proof  of  tiie  passive  tides,  and  therefore  gave  up  the  adjudication,  and  the  Lords  ac- 
cordingly  found  it  null,  and  adh«rcd  to  the  former  inteducutor,  as  to  the  otlicr  adjudica- 
tion.—8Uj  June,— 22d  July  1737... 

No.  14.     1787,,  Nov.  8.      Chalmers  against  CtJNNiNGHA>r. 

Ix  this  process,,  a  very  general  question,,  and  of  great  importance  occiured.     The  case^ 
wa»,  tiiat  therp  was  an^ac^udication  and  infef^ment  upon  it,,  andtiien  there  were  many 
adjudications  within  year  and  day,,  whereon  no  infeftincnt  foUowciT,  and  then  an  in*., 
feftnient  of  annualrent,  and  thereafter  som^  more  adjudications,  which  I.  think  were 
al}40  witliin  year  and  day  of  this  first.     The  question  was,  How  the  annualrent  was  to> 
be  preferred  in  competition  with  botb  prior  and.  posterior  adjudications,  wliercon  there 
was  no  infeftmeiit  ?   The  Lords  founds  that  Nethergremonfs  iofeiFtment  of  annUalrcnt  is 
preferable  tp  all  adjudications,,  whether  prior,  or  posterior,  on  which  no  infefunent  fol  - 
lowed,  notwitlistiuidlng  that  they  were  witliih  year  and;day  of  the  first,  effectual  adjudi- 
cations  on  which  infeftnient,  followed  prior  to  the  said  annualrent,^  and'  therefor^  adiieced 
to  the  Ordinai;y''s  interlocutor,,  finding  that  Ncthergremonf  s.debt  ought  to  be  stated,  in  • 
oomputo,. 

The.  Lords  first  found,  that  }f  Sir-  David?  Cunmiig^iam  goit  any  eases  in  piu:- 
diasing  the  adjudications  against  Drumgrange,,  he  was.  bound  to  communicate  the 
same  in  so  far  as  concerned  the  adjudication  upon  Gadgirth  to  Captain  Chalmers,  without, 
distinguishing  whetlicr  Sir  David  purchased'  these  adjudications  witluii*  the  legjj  or  not : 
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and  It  carried  bgr  a  geeat  mi^ty,  llxiugli  I  own  against  my  opuikm ;  hecaiMe  Sir  Band* 
in  purchasmg  these  adjudications,  became  creditor  to  Drumgisange  in  thie  whoh  debl;  pur* 
chasad,  ythorwlh^  was  nat  hound  Co  ^ve  Druagraage  the  benefit  qf  the  ease ;  a»d  if  he 
'was  <»cdiCcr  to  Drungranga  m  the  whole  sum^  then  die  aiijui&adon  agaisfli;  Gadgfrtli 
was  ocflAveyed  to  him  only  ui  security  of  that  dabt,  stn^  an  adjudication  within  the  legal 
is  only  a  sacurily ,  and  therafora  he  could  not  be  said  to  have  got  uxy  ease  of  the  ad^di* 
cation  on  Gadgifth.-— 81st  June  1798. 

The  Lords  found,  that  Captain  Chalmers  had  tlie  benefit  of  the  eases  cTeii  of  Dr>un* 
grange'^s  adjudication  at  least  of  the  adjudication  of  his  own  estate,  carried  by  them ; 
and  extended  the  nde  of  fl  ^modification,  whidi  they  had  laid  down  in  ether  eases  where 
the  eas^s  did  not  apfiear,  to  this  case  olao.  Mc  H  qmhutdtm  aUu  rtnUtnltiiUi.re'SJih  June 
1738. 

No.  15.     1787»  Nov.  10.  A.  agaimt  B. 

Strichev  reported  a  question  of  an  adjudication.  Whether  it  was  a  good  answer  to 
the  effect  of  a  progress  tliat  there  weito  inhibitions  against  th^  defender,  though  th^se  in-r 
hibiuons  were  afj^er  the  pursuer^s  debts  ?  The  President,  Royston,  and  Amiston  thought 
the  estate  must  be  uneneumbered,  and  the  creditor  is  not  obliged  to  dispute  the  validity 
of  that  encumbrance,  or  his  preference  to  it,  because  the  inhibition  is  not  in  the  field. 
And  upon  the  question,  it  carried  to  sustain  tlie  objection  to  the  progress,  sed  midii  in 
contraria  fuerunt  opinione  inter  yuoa  Ego. 

No.  16    17S7,  Nocr.  17.        CoiiSAN  i^ainst  Maxwell. 

The  Lords  found  the  petitioner  liable  for  repetition  of  the  rents  only  from  the  date  of 
the  first  interlocutor  opening  the  legal  of  the  adji^dication,  and  restricting  it  to  a  security. 
— ^Adhered  17th  November.^4th  November  1737. 

The  Lords  found,  tiiat  in  so  far  as  the  personal  debts  in  the  defender's  person  can 
compete  with  the  pursii^'^a  debts,  and  adjudioatioi^  tfaeneon,  the  d^tfender^s  «uper-int»>- 
missions  ought  to  be  imputed  in  extinction  of  it,  reserving  to  the  defender  to  make 
use  of  the  same  against  tlie  heir  as  accords;  and  refused  the  defender's  counter-petition, 
praying  that  he  might  be  allowed  to  redeem  tiie  pursuer's  adjudication  on  payment  of 
principal  annualreuts  and  expenses ;  for  we  thought  that  the  inhibition  secured  the  adjuw 
dication,  as  well  as  the  debt  in  the  bond.— 26th  January  1738. 

No.  17.    1787,  Dee.  e&    Kerr  agamH  Bbiohtok,  (<Mr  Griohton.) 

The  Lords  were  v^ry  unwilling  to  determine  the  general  pcunt,  Whether  there  can 
be  a  negative  prescription  of  a  ri^t  of  property,  without  a  positive  prescription  in 
another?  But  they  thought  that  aq  adjudication  against  ^  apparent-heir  of  one  who 
died  about  a  century  ago,  whose  propinquity  is  denied,  is  not  sui^cient  to  the  Ordinary 
to  tSkke  a  proof  of  tiiat  propinquity. 

Ne.  l«.    1T88,  Fdb.  14.    Elizabbth  Balfour  eiffaiMt  Wilkixson. 

Upon  .a  divii^on  \t  carried  to  sustain  the  adjudic;ation  a«  a  security  for  principal 
sum,  annualreuts^  ond  necessary  expensies,  and  ann^ahr^ts  thereof,  fiom  the  ^date 
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«f  dl«  fligadjailmi  ;«>-4Mi4  I  do  not  mudi  differ  as  to  dte  prittcipAl  sum  md  amoal- 
MMsy  far  the  mnt  of  tls  amniabcnU  may  justly  enoi^  be  conakleral  a»  a  real  dama^, 
finoi  wlikii  the  adjudger's  bomi  Jldet  mf^  save  Urn ;  and  aHnuabente  aase  cAeii  giwn 
aMMJjie  itmni  of  same  that  by  kw  do  not  bear  anmudrent,  and  are  by  act  of  sede- 
Itmt  due  after  homing  ajid  denuneiation  ;  and  therefore  it  a^ems  to  be  no  stretch  of  the 
moMi  cgUiim  to  grre  them  after  ad^cBcatioa,  tfaoi^  erronatnialy  led  for  ttovs  than  was 
doe,  but  led  bomjldi;  but  to  make  expenses  a  capital  benrxi^  interest  10  or  90  years 
fccftfft  they  ax^  tBSxai^  or  can  be  known,  idiidi  here  is  not  yet  don^  I  cannot  so  easily 
agree  witfa.«*-^Ajmston»  and  several  odiers,  were  against  all  accmmdatioas,  and  for  sus- 
tuaii^  ]|  fiMT  A  seeurify  only  of  prinapal,  annnakents,  ud  nacessaty  expenses. 

No.  Z9.    17^,  Jviy  (85)  27.        AiNSLiR  agmm^tVfAThmil. 

The  Lords  adhered  tx^the  Osdinary^s  interlocutor,  and  found  that  the  40  years  does 
not  exclude  the  objections  to  the  adjudications,  which  may  be  reconciled  to  the  formcT  de- 
dsions  of  the  Court,  as  to  the  nullities  appearing  ex  facie  of  the  decreet ;  but  I  own  I  did 
not  think  it  reconcileable  with  them  as  to  the  extrinsic  proof. 

No.  20.    17S8>  Dec.  1 .      Ramsay  against  Bkownue- 

Thb  point   in  dispute  betwixt  the. parties,  mentioned  December  7th  1736,    was, 
&r  the  first  time  determined  this  day,,  afler  a  very  full  hearing  in  presence,  when  it 
was  foond  unaaimoasly,^  that  an  appriscr  dying  within  the  legal,  the  right  of  apprising,. 
(or  adjuration),  and  whole  sums  therein  ecmtained,.  descended  to  his  heir,,  and  np^ 
part  of  St  to  his  executor ;  far  we  comddexed'  it  as  a^  right  of  lands  redeemable  in  a> 
limited  time,  and-  not  as  a  security  for  debt ;  and  indeed  the  matter  would  be  quite 
mextricaUe,  were  k  otherwise,  espeoally  after  the  legal,  because  by  no  form  hitlierto- 
devised,  oould  the  executor  make  a  title  to  tlie  lands ;  but  if  an  apprisii^  were,,  accord- 
ing to  our  late  practice,  restricted  to  a  stoirity^  so  as  ib  would  never  expire,  I-  doubt  tlie 
case  would  be  different,  at  least  as  to  subsequent  annualrents.     2doj  After  an  apprising 
is  expired,,  die  apprisor  canies.  not  only  the  property,,  but  has  also  action  for  the  bygone 
fruits  during  the  legal  against  the  tenants  and  all  intromitten  that  cannot  defend  them- 
selves by  a  better  title  or  bona  Jidea..    Qiiery^  therefo^  does  not  that  action  fbr  bygone 
rents  go  to  executiors,  and  should  he  die  ^itliin  the  legal,  to  whom  will  that  action  for 
bygones  go  ?.   Tliis  does  not*  want  difficulty,  for  sliould  it  go  to  execiitora,  these  bygone 
rents  may  exceed  the  whole  sums  in  the  apprising,  and  many  inconveniendes,^  or  radicr 
absurdities,,  might  follow.     It  is  strange  that  these  questioiv»  ho^ve  never  been  depidc4* 
Adhered  unanimously  1st  Beoemberv—- 9d  £ebruary  1738:. 

N0..IU..  1:739^ Jul. 9^.  XofiM^miJ^isQSrCQUVAiiY'tiCKRi>rrons  against 

The  Lords  sustained  several  reasons  of  reduction  of  this  odd  tnist-infbftment,  parti- 
oularly  they  foiind  a  disposition  and  precept  of  sasine  in  general,  for  all  the  Company^ 
lftnds>  was  no  warpuit  for  infcfling  in  any  particular  lands,  and  thctcforc  finind  the  in- 
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fefbnent  nidi.  Hfyy  They  also  found  it  reducible,  as  granted  after  an  adt  for  pxiducing 
a  progi^ess  in  an  adjudication  at  the  pursuer^s  instance,  but  not  because  granted  after 
^raising  inhibition,  because  in  implement  of  a  prior  obligement.  Sttb,  They  found  it  null» 
as  neither  infefting  in  a  particular  annuity,  nor  in  the  Isaids  for  secuiity  of  a  certain  sunif 
but  indifinitely  for  L.  100,000  sterling,  ot  so  much  thereof  as  had  been,  or  should  be 
subscribed,  (and  what  greatly  moved  me,  though  I  believe  not  in  the  interlocutor)  for 
pa}nncnt  of  bonds  not  payable  to  particular  subscribers,  but  going  from  hand  to  hand, 
like  bank  notes.  4^o,  They  adhered  to  their  former  interlocutor,  finding  that  the  certifi- 
cation did  strike  against  these  l)onds  (of  which  I  greatly  doubted.)  Bto,  They  found  it 
void  as  to  the  L.27,000  subscribed  for  the  Company.  And  6(0,*  As  to  all  bonds  due  to 
the  stockholders.— iNT.  B,  Upon  an  appeal,  the  judgment  was  aflSrmed  upon  two  or  three 
of  these  reasons  of  reduction,  I  know  not  which,  but  as  to  the  others  (particularly  the  4th) 
they  found  it  unnecessary  to  determine,  and  therefore  as  to  these  reversed  the  interlocu- 
tors, without  prejudice  to  any  of  the  points  when  the  same  shall  become  necessary  to  be 
determined.-^  Fiefe  Information  for  Duke  of  Norfolk,  &c.  against  York-Buildings  Com- 
pany Annuitants,  marked  in  November  1739,  and  14th  June  1739. 

No.  22.     1739,  July  25.    CREDITORS  of  Mr  William  Tiiomsox. 

The  Lords  found,  that  Sir  James  Carmichael/nust  take  payment  wholly  out  of  th^ 
lands  in  Fife,  and  no  part  of  it  out  of  the  houses  in  Edinburgh,  in  prejudice  of  Mr  John 
Montgomery  himself,  notwithstanding  of  Mr  John  Montgomery's  consent,  which  they 
thought  could  operate  no  benefit  to  the  other  creditors  in  Fife.  The  Lords  laid  great 
weight  on  tlie  quality  adjected  to  Mr  John  Montgomery's  consent,  that  his  debt  should 
notwithstanding  subsist  only  with  a  preference  to  Sir  James  Carmichael.  I  own  I  would 
have  been  bf  the  same  opinion  without  that  clause.  Amiston  was  at  first  against  the  in- 
terlocutor, but  afterwards  came  into  it,  so  that  there  was  no  vote.  They  also  found  that 
the  creditors  adjudgers  should  repay  the  first  effectual  adjudger  his  expenses  of  adjudi« 
cation  and  infcftraent,  with  annualrent. 

No.  23.    1740,  Jan.  29.    Home  against  Creditors  of  Eyemouth. 

The  Lords  gave  all  the  points  in  this  cause  unanimously  against  Sir  John,  and  I 
nioiked  and  kept  the  papers  singly,  on  account  of  the  question,  where  a  superiority  is 
adjudged,  and  tlie  adjudger  infeft,  but  not  in  possession,  who  is  tTie  projjer  superior  after 
the  legal  for  infefting  the  vassals  ?  (a  point  I  have  stated  in  another  place,)  and  the  Lord? 
were  clear  that  the  infeftment  by  the  old  superior  was  good. 

(See  Note  by  the  Editor,  voce  Superior  and  Vassal.)  , 

No.  24.     1 740,  Feb.  1 3.    DiCKSOK  of  Killbucho  against  Dooly. 

KiLLBUCHo  having  upon  a  general  charge  obtained  a  decreet  of  constitution  on  a  charge 
to  enter  heir,  and  upon  a  special  charge  adjudged  an  heritable  bond,  the  question  was. 
Whether  this  adjudication  carried  the  annualrents  retro  fmm  the  predeces9or''s  death  ?  I 
thought  not,  because  before  1672,  the  diligence  behoved  to  have  been  by  apprising, 
wliich  could  not  readi  bygones.  However,  all  the  rest  found  that  the  adjudication  carried 
these  bygonea 
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Nou  25.     1740,  Feb.  19.    Spreull  against  SPR^yLi.  Crawfubd. 

.  I  oif ITTBD  to  mark  the  former  inteiiocutor  on  bill  and  answeis  betwixt  theee  partMSi 
QM  17th  instant,  ivfaere  a  quea^n  occulrod  far  fn»n  being  plain,  >ri8.  What  is  th€ 
proper  title  for  reducing  an  adjudication  against  an  apparent-heik*,-— trhether  a  aenrice  as 
hdr  to  the  person  last  infeft  in  these  lands  P  We  sll  £(grced,  that  so  far  as  the  r^uctiott 
was  founded  upon  alleged  trust  for  the  apparent-heir,  no  other  title  was  neeessary  dr  habile^ 
but  a  service  to  hifti ;  but  as  to  other  nullities,  tlie  Lords  were  divided ;  and  I  own  I 
doubted  pretty  much,  especially  where  the  adjudication  is  not  upon  a  reiiiancialioki  to  be 
heir,  and  a  cogniHonu  cottM,  but  upon  a  special  charge.  However,  they  sustained  tihe 
pursuer''s  title,— against  which  they  now  reclaim,  and  the  bill  is  appointed  to  be  answered^ 
28d  January  1740.— 19th  February,  the  Lords  adliercd. 

This  case,  which  is  marked  2Sd  January,  but  should  have  been  the  17th,  camd 
again  before  us  by  leclaiming  bill  and  answers,  as  tlie  process  was  a  reduction  in  totiaiteon 
form  on  nullities,  intromission,  &c.  I  thought  the  question  eame  to  the  general  pointy 
whether  an  apparent-heir,  against  whom  an  adjudication  is  led  on  a  special  diarg^,  cail 
reduce  cht  redeem  such  adjudication  or  not  P  for  if  he  can,  then  the  reversion  in  him  wiH 
be  carried  by  a  general  service ;  or  if  none  can  redeem  but  one  infefl  in  the  lands,  which 
is  Stair^s  opinion,  p.  400  (417),  I  was  of  opinion,  that  by  the  several  acts  of  Pai*liament, 
particukriy  in  1540,  and  the  7th  act.  Parliament  S3,  James  VI.  compared  togetlier^ 
the  apparentJieir,  against  whom  such  adjudication  on  a  spedal  charge  proceeds,  may  l^ 
deem,  diough  one  against  whom  an  adjudication  or  a  renunciation  and  decreet  cognitionis 
causa  is  led,  cannot  redeem  ;  and  thougli  Stair,  p.  400  (417,)  says,  that  the  appirent-heif 
•gianst  whom  an  adjudication  on  a  spedal  charge  proceeds  cannot  redeem,  yet  the  deci- 
sion he  quotes  imparts  rather  the  contrary ;  for  in  die  reasoning,  it  seemed  to  be  sup* 
posed,  that  by  the  practice  he  could  redeem,  and  all  the  question  was.  Whether  after  his 
death,  tlie  next  heir  being  infeft  as  heir  to  the  person  last  infeft,  might  also  redemn  with- 
out serving  to  the  apparent-heir,  against  whom  the  adjudication  was  ledP  and  the  I^ords 
found  they  might — 19th  Fdbruary  1740. 

• 

No.  26.    1740,  July  16.    Gordon  offainst  Sir  George  Maxwell. 

The  Lords  found  the  mistake  in  the  requisition  in  the  date  of  the  wadset,  suffix 
cient  to  restrict  the  apprising  to  principal  and  annualrent  I  was  of  that  opinion,  but 
that  they  should  be  then  aoeumulatcd.  Sut  it  cairied  otherwise.  Sdo,  They  found  the 
taking  decreet  for  the  ten  merks  was  wrongously  a{^»rised  for,  because  there  was  no  ok 
ligation  to  pay  it,  only  it  was  a  burden  on  the  reversion ;  but  that  it  was  likewise  usurious, 
being  more  annuidrent  than  was  due,  and  this  last  was  found  sufficient  lo  annul  the  ap^. 
prising  in  toto.  But  Amiston,  though  he  was  for  the  first  interlocutor,  yet  he  was  against 
the  last;  and  dtfa  Januasy  1741,  the  last  was  altered,  and  the  Apprising  was  sustained  as 
a  secuiriiy  for  the  sums  truly  due. 

No.  27.    1740,  July  25.    Alison  and  Jis,av  Mabens  against  Orkiston. 

Me  mewrbehts  upon  Wiiliam  Scoton  Writer  to  the  Signefs  sugges^n  upon  a 
bin  of  horniiig,  the  Lords  found,  diat  an  adjudger,  having  a  general  adjudication,  in 
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possession,  may  notwjlhstAndmg  usie  personal  executipn  by  hosning,  captkm,  &c^ 
When  this  was  first  moved,  Amiston,  and  several  others,  demurred,  who  thought  that 
thid  would  depend  on  the  question,  Whether  apprisers  before  167S  oould,  notwitfa-v 
standing  the  possession,  use  such  diligence,  and  therefore  delayed  for  a  memorial,  whiclr 
tjiey  got,  hut  did  not  state  the  difficulty,  and  therefore  I  laid  before  them  such  decisions' 
9fi  I  found  in  Dune,  which. were  all,,  that  a  compriser  in  possession  could.not  use  personal 
execution  without  renouncing.  However,  the  Lords  thought,  the  law  was  now  different^ 
4s  to  general  adjudicatiqns,  Qspedally  since  the  act  1672  had  specially  provided  for  the 
C^use  of  special  adjudications,  but  without  repeating  the  same  provision  as  to  general  adju- 
dications: The  oQii^ion  seenfed  to  be  ex  j^ropp^to,'— *and  therefore  tliey  directed  me  tcK 
pass  the  bill.. 

Ivfo.  28,     1740,  Dec  5;  ,      G'EBiy  Off aihst  Baker. 

Ak  adjudger  h^^ving  obtained  charter  and  sasine,  and  entered  to  possessidn  imme^ 
diately  aft^  adjudication,  and  possessed  more  than  40  years.  The  Lords  found  that  the 
adjudication  oould^net  be  quarrelled  upon>  nullities,  though-  he  had  not  possessed  iO- 
years  after  the  legal. .  But  they  thought  he  might  dedare  the  adjudication  satisfied  anct 
pxdd  within  the  legal  any  time  within  40  years  after. expiring  of  the  legal,  though  there- 
was  no  ooca^on  to  give  an  interlocutor  on  this  point  This  intedocuto];  was  unanimous 
cpLcept  the  Miurquis  of  Tweddale,  ( Amiston  absent.).  2dly,  Found-^that  minority  must 
l^  disopunte4  firom.the  positive, as  well  as  .negative  prescription,  (unanimous^) 

No.  29.     1741,  Feb*  20.    Younger  Children  of  Guthrie,  Supplicants^ 

Upon  a  biU  of  homing  on  an  adjudication  in  implement  proceeding  on  a  decreet 
m>gnitimit8  coiua,  the  question  was.  Whether  homing  oould  go  without  an  abbreviate  P 
I  gave  my  opinion  aa. Ordinary,  that  it  could  not^  because  no  homing  could  proceed, 
on  oomprifiings^  without  being  first  re^strate,  and  then  by  the  act  1661  without 
being  allowed  instead  of  being  xegistrate,  and  the  acfe>  1672,-*  and  the  regulations 
1696.  But  at  the  party'*s, desire  (who  insisted,,  that  such  adjudications  needed  no  ab- 
breviate,) I  reported,— and  several  Lords  doubted  whether  any  adjudger  (though  not  in 
implement)  can  be  foreed  to  take  an  abbreviate,  since  the  law  does  not  declare  adjudica- 
tions  without  allowance,  or  abbceviate  void  and  null,  but  only  that  they  cannot  compete 
with  subsequent  adjudications,— though  they  all  agreed  tliat.an  abbreviate  was  as  neces- 
«;Mry  here  as  in  othier> adjudications;  and  the  P)r^ident«eemed.to  be  of  that-o^Mnion;  but 
upcm  noticing  th^t.  thijs  adju^cation,  with  a. charge,  might t  pechaps  be  preferable  to  a 
subsequent  vcduntary  rights  which  .mi^t  make  a  great  blank  in  our  records,  it  carried  to 
refuse  the  hotving.'r^Rtniteriti^  I)mmmore,.  Amiston^  Kilkerran^  &c. . 

No.  80.    1741,  July  15.,  SpREUj-i-  against  Spreull  Crawfurd. 

The  Lords  found,,  that  Milton  oould  have  no  benefi.t  by  his  own  fraud,  in  taking  .the 
^sposition  from  his  nephew,  which  was  in  effect  a  conveyance  of  the  reversion  of  his  own 
adjudication,  and  that  therefore  the  legal  is  stifl  open. .  3cfo,  lli^t  the  debts  acquired  by 
him  were  ^l  trust  for  the  behoof  of  his  ne^ew,  and  that  he  must  communicate  the  eases, 
H^d  thftt  this  case  falls  not  under  the  act  1696.   As  to  this  I. gave  no  opinion,  but  wanted 


£r.ctftEa*8  NoTfil]  ADJUDICA*riON.  11 

• 

to  hear  it  debated  betwixt  the  Presndent  and  Anustcm,  the  two  lawyers  who  hdd  aigued 
it  in  the  former  process,  in  1733,  betwixt  these  parties.  But  Armston  was  the  first  who. 
gave  his  opinion,  strong  in  express  oontradic^n  to  the  argument  he  had  thai  maintained^ 
(and  indeed  convinced  me,,  as  per  my  note  a  part  in  this  case,)  and  the  Prendent  agree- 
ing with  him,  none  of  us  opposed.  3^o,  Wc  found  this  point  not  detennined  by  die 
former  decreet,  where  the  Inner-House  interlocutor  on]y  found  no  sufficient  evidence  of 
the  trust  of  the  disposition,  and  the  Ordinary  only  applied  tliat  interlocutor.  4^o,  We  found 
that  the  pursuer  was  not  barred  by  the  transaction  in  1717,  when  it  was  not  known  that 
his  elder  brother  was  dead,  and  therefore  the  ratification  of  Milton'^s  adjudications  coidd 
only  be  for  all  right  the  pursuer  then  had.  5to^  That  the  7000  merks  paid  Milton  by 
that  transaction,  thot^h  not  out  of  the  common  debtor^s  money,  but  for  a  conveyance  of 
Blairgham,  and  houses  in  Glasgow,  'part  of  the  subjects  adjudged  by  Milton,  must  be 
imputed  towards  satisfaction  of  the  debts  due  to  him,  agreeably  to  the  deci^don  14th 
January  1669^  M^Kenzie  against  Ross,  (Dicx.  No.  10,  p.  299.) 

No.  81.    1 741,  July  28.    Earl  of  Aberdeen  against  Scott's  Creditors. 

Remit  to  the  Ordinaiy  to  hear  on  the  petition  and  answers,  and  report,  1st  June. 
This  was  on  a  suggestion  of  Amiston,  very  new,  that  the  payment  recovered  on  the 
ranking  and  preference,  should  be  apphed  not  to  the  annualrents  of  die  accumulate  sum^ 
but  to  the  accumulate  sum  itself.  But  upon  the  report,  the  Lords  made  no  difficult};^ 
nor  was  there  so  much  as  an  axgument  on  this  new  point  of  Aruistcm's ;  and  we  found, 
as  prayed  in  the  petition,  ^at  the  payment  on  the  forthcoming  must  be  applied  to  the 
annualrents  of  the  prindpal  sum  after  the  adjudication  (whereby  we  allowed  the  creditor 
the  application  to  the  annualrents  last  growing  due,  and  not  to  those  first  growing  due, 
to  save  his  adjudication  entire.)  Scl^,  That  the  -money  recovered  on  the.sanking  must 
be  applied  first  to  the  annualrent,  next  to  the  4iccumulate  sum,  without  restricting  the 
penalty. — ^27th  February,  1741. 

No.  82-    1 741 ,  Nov.  1 7*    Creditors  df  Steu Atf*,  Compethsg.. 

The  question  was.  Whether  a  charge  to  a  superior  to  enter  an  adjudger  without 
ofier  of  a  yearns  rent  and  a  charter  (which  alone  is  suflident  to  exdiide  the  superior^A 
casualties,  according  to  the  decimon  9th  Febru^try  1*669,  Black  and  French)  *  if  such 
an  offer  wad  n&cessary,---«ihd  consequently  that  a  subsequent  adjudget  kifeft  ought  to 
be  deemed  the  first  effectual  adjucbcatibn  ?  And  the  Xords  adhered  to  the  Ordinaiy's  in- 
terlocutor, finding  the  cSet  of  a  yearns  rent  and^charter  not  necessaiy  to  ^ve  the  adjudi* 
cation  the  benefit  of  being  the  first  efi^tual  otie ;  and  also  adhered  to  the  second  branch, 
finding  the  posterior  adjudger  not  entitled  to  the  expenses  of  his  infeftment  Preadent 
tfgaiilst  both.     Amiston  was  doubtful  of  the  first,  -biit  voted  and  was  dear  as  to  the  last. 

No.  88.  '  1742,  Feb.  27.    Gilbert  Steuart  against  Mr  David  Coupar. 

The  Lords  found,  that  Hr  Steuart,  ai^udger,  having  charged  Mr  Coupar  to  infeffc 
him  in  an  annualrent,  Mr  Coupar  could  not  claim  a  yearns  rent,— and  adhered  to  the 

*  DiCT.  Kg.  30.  p. '6911. 
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Ordfuaiy^f  intotentor.  T9iU  being  an  annualx^nt  ^^rmg  to  a  prinopid  waxh,  and  ie>> 
dfaiemablR  &r  pi^nBoeAtof  a  principal  suiv,  S7th  Febniaiy,  the  Loirda  adfaeied^  and  lef used 
^  bill  irithaat  answcrs-^^^SOth  February  1742. 

Na  84.     1 7*2,  July  20.    Hunteu  of  Loolireny  against  HuNTi^ns. 

An  adjudication  led  against  an  heir  as  specially  charged  to  enter  heir,  where  die 
special  charge  was  blank  in  the  lands,  but  the  heir,  after  the  adjudication,  entered- 
bi  the  lands,— and  after  20  years  the  creditor  pursues  an  expiry  of  the  legal,  and  pro* 
duced  the  letters  of  special  charge.  The  Lords  sustained  the  objection,  and  assoilzied^ 
from  the  declamtor,,  notwithstanding  the  heir^  subsequent  entry,  and  notwithstanding 
that  it  was  after  20  yeas^^  since  the  pursuer  produced  the  special  char^ ;  and  some  of 
us,  (Amiston  and  Ego)  thought  it  void  and  nuH  in  toto.  But  there  was  no  occasion  in 
this  process  to  determine  that  point — 3d  July  1741. 

An  adjudication  on  a  speciai  charge  to  enter  heir,  which  reiosuns  yet  blank  in  xhb 
lands^  and  which  was  produced  by  the  creditor,  though  the  adjudication  was  in  170S, 
but  after  the  adjudication,  the  heir  charged  was  entered  and  infeft ;— -we  all  agreed  the 
adjudication  was  nuH.  The  only  question  was.  Whether  as  to  the  jus  anpervtnieits  f 
We  also  agreed  that  it  could  not  aocresce  to,  give  the  adjudication  the  benefit  of  an 
expired  legal,  which  he  sought;  but  then  it  was  doubted,  whedier  in  the  question, 
K^th  the  heir  it  should  not  subsist  as  a  security  for  what  is  justly  due  P  fiut  as  the  pro* 
cess  was  a  dedarator  of  expiry  of  the  legal,  and  no  process  of  mails  and  duties,  we  simply 
adhered  to  the  Ordinary's  interlocutor,  findmg  it  void  and  nuD,  which,.,  however,  is  con-v 
trary  to  the  decision  betwixt  Colonel  Charteris  and  Sir  John  Hume, 


No.  85.    1742,  Dec.  14-  King  agninst      ■ 

An  adjudication  cognittonia  causa  before  a  Sheriff-Court  being  passed  without  any 
abbreviate,  a  bill  of  homing  was  presented  and  reported  by  Strichen,  and  delayed 
from  time  to  tioie  tiH  thi$  day;  askd  the  first  question  was.  Whether  dia  regulations 
IQ96  and  1696  extend  tq  a^udications  cpgmWontt  oa,u$a  m  'mS&nor.  Courts,  whereof  for- 
mer^ then^  was  no  abbreviate  ?  wd  it  seewed  clear  enoiigb  that  these  regulations  only 
concern  the  Sesnonu  But  then  it  also  appealed  that  tbore  waa  np  authority  from  our 
jiving  hpRiing  on  these  aci^udications  ageanst  superiors^  who  are.  not  called  in  the  process 
ando^n  nofe^^diin  thejurisdiction,  whidi  the  aist  1606  could  n^t  imthoriae ;  and  though 
tib«re waa  pra^tic^  for  our  spying  homing  on  sudk  ai^udicatvin^  havUig  abbreviates,. (ho w. 
ever  tlieT^it|)peam  no  authpnty  even  for  that),  that*  there  was  na  practice  for  such  hom- 
ing without  tJbAmiviatqs  ;^p-a|9dtberefone  th(e  I^ords  vefuaed  the  bonpun{|^*»4iut  qpjpoiicited  a 
aommitt^  Psumviar^  AJtw^oa,  €t  Mi^  tamake  an  act  of  sederunt  fior  j^ving  homing 
upon  such  adjudications  with  dbibreviat^  ;-ii-and  on  a.  redfuming  bill,  14th  December, 
adheredir^ed  Deceiabar  1742. 

No.  S6.    1 748#  Feb..  15;        MaXWeli,  against  Mi^^WELL. 

Av  adjudication  upon  two  deli^tS:  of  500  and  490  merks  bmg  quarrelled,  for 
that   the   bill  at. the  Signet  was  only  &r  one.  debt,    and   a   summons   never,  docs 
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JNISB  ilpon  two  biBa,  and  the  Writers  to  Ae  Sgnet  certify  that  such  is  m>t  the  praetico, 
and  thejr  doubted  it  oonldnot  be ;  at  making  this  objecdon,  a  o»t^k»te  was  prrv 
duoed  by  William  Roy  to  the  Ordinary,  that  such  a  bill  was  at  the  Signet  But'  the 
Ordinary  having  desired  to  see  the  bill,  it  was  produced  before  the  Ordinary  by  Mr 
Roy,  but  who  was  not  proper  Keeper  of  the  Signet  Thereafter  that  bill  was  also  lost,  or 
abstracted,  and  the  case  taken  to  report  by  the  Ordinary.  Most  of  us  thought,  though 
Boy  was  not  the  proper  officer,  that  there  being  no  complaint  for  more  than  a  year 
allter  the  biH  was  produced  before  the  Ordinary,  tliere  was  sufficient  evidence  tliat  tliis 
Inn  was  at  the  Signet ;  but  Amiston  doubted  as  to  that  But  the  other  point  was  more- 
doubtful,  and  long  and  fully  argued.— Amiston  and  President  carried  it  so  far  as  tO' 
doubt,  whether  an  ol^jection  lay  against  any  dSigence  for  the  want  of  the  bills,  the  war- 
rants of  the  smnnMms  or  letters^  at  the  Signet  ?  but  supposing  they  weise,  yet  as  this  was 
after  20  years,  when  die  party  is  not  answerable  for  warrants,— *and  here  there  might  have 
been  a  bill  for  the  other  debt,  or  the  doer  might,  upon  disooverii^  his  mistake,  take  a 
new  bill  of  the  same  date  for  botkdebCs  ;*— -thou^  others  observed,  that  if  thai  was  a  good 
answer  to  an  objection  diat  any  process  was  without  warrant  or  disconform  to  the  war* 
i-aats,  it  would  br  so  in  every  case  after  20  years.  However,  it  carried  by  the  FresidenCs 
castiog  vote  not  to  stistain  the  objection,  even  to  open  the  legal  of  the  ad^dieation. 
Kilkerran  and  Murkle  did  not  vote^  and  Justice-Clerk  was  in  the  Outer-House. 

We  unanimously,  repelled  another  objection,  that  the  libel  of  the  adjudication  in  the 
first  altek'native  libelled  principal  annualrent  and  a  fiftli  more  q^  penalty.  15th  February, 
They  adhered,  and  refused  a  bill  without  answers  by  the  Presidents  casting  vote.-— 4th< 
February  1743. 

No.  S7.    174»6,  J\me  19.    Mn  John  Euskih^b  against  M&8  Kennedy. 

FoiTK©  that  Mr  Ei*skine  being  in  possesion  on  a  title  of  property,  may  object  that  the» 
pursuer'^s  debtor.  Sir  John  Blackadder,  is  not  heir  in  the  lands,-— and  therefore  i^mittedi 
to  tlie  Ordinary  to  enquire  whetlier  the  lands  were  deseendable  to  heirs-male. 

No.  38.    1 74.7,  Nov.  6.    Ross  againd  Creditors  of  Easterfern.. 

The  Lofds  nemiue  cmUrodieiamk^  adhelfed  to  Druramore's  interloculor,  sustiuued.  an: 
adjudication  as  a  security  for  ^  sums  tnily  d«e,  even  in  a  ramking  «f  creditors,  though, 
tbr  near  ^ht  times,  as  much  as  waa  due,  viz.  L.9640,  though  there  was  a  settled 
accouai  befoi^e,  making,  tile  suift  diie  obIdt  Jm12M^.  My  reascms  were;— that  reducnii; 
it  ttt  fe(a,  was  penal  and'  eontavy  1^  ^uity ;  that  a,de«r^t  of-  constitHtiMi  would  be  so  rc<» 
stricted  and  sustained,,  and  I  saw  tto  diftevenee  now  betwixt  a  decreet  of  CDnatiJtutkNi  and 
adjudication ;  that  when  no  more  was  apprised  than  lands  equal  to  the  sum,  and 
that  by  a  sworn,  inquest,  a  flurir  pttiii^  belioved  ta  be  a  total  HulUty,  because  not 
only  the  sum  must  be  restricted,,  but  some  of  the  lands  struck  off,  which  oould  only  be 
ckNie  hy  a  new  i^uest ;  Aat  by  i^gdatien  I69S,  decreets  were  only  to  be  reduced  on 
unlades.  Iter  repone  against  the  injury  dooe,  a^d  n»  further ;  aad  tfiat  ihia  adjudicataon 
was  ft  deereet  infar&tmUenHoa^,  irfiere  every  ebjecden  was  nther  competent  and  omitted, 
or  proponed  and  repdHtoi;  md  we^eaidd  repone  against  il  only  in  eqtuty,  am4  A«t  equity 
Qpuld  not  annul  it  altogether.   Arnbton  added,  that  special  adjudications  must,  as  to  this 
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pointy  be  in  the  same  case  with  appri^ngs  of  old,  and  that  he  always  was  againlt  anoul* 
ling  such  adjudications  altogether,  and  against  sustaining  them  for  accumulations 

No.  39.     1750,  Jan.  12.        Orm£  against  WilsON. 

In  consideration  of  many  objections  to  an  adjudication  reported  by  me,  and  a  long 
discussion,  the  Lords  sustained  the  adjudication  for  principal  sum  and  annualrent,  and 
necessary  expensed,  but  without  accumulations.  It  carried  by  a  great  majority.-— iS'ed  reni'^ 
tentibus  Kilkerran,  and  some  others.^— 'Sd  January  1750. 

No.  40.     1751,  Nov.  29.    Provost  of  Aberdeen,  Supplicant. 

The  first  adjudication  of  Burnet's  estate  is  dated  30th  November  1760.  Pro.  Aberdeen, 
as  trustee  for  certain  pursued  adjudications,  whereof  the  last  day  of  compearance  was  tlic 
28th  of  this  month,  therefore  yesterday  called  his  summons,  and  at  night  gave  in  his 
bill,  praying  warrant  to  enrol  to-morrow  in  the  r^^ation-roll  (though  Saturday)  in  order 
to  be  decerned  for  that  day ;  and  other  two  creditors,  Elizabeth  Brown  and  George  Moir^ 
whose  last  day  of  compearance  wa^  90th  November,  applied  for  the  like  warrant.  We 
granted  Provost  Aberdeen's,  because  the  days  of  compearance  was  past ;  but  we  refused 
the  other  two,  because  their  process  was  not  l^ally  in  Court,  and  no  decreet  could  regu* 
larly  be  pronounced  on  the  very  day  of  compearance.  But  on  the  30th  we  granted  it  to 
them  also  on  a  new  Ull,  because  the  day  of  compearance  was  come.     Me  rtnitente. 

No.  41  •    1752,  Jan.  22.    Strachan  against  Creditors  of  Strachan. 

Strachan  of  Dalhackie  being  bound  by  his  contract  of  marriage  to  pay  certain  sums 
to  the  children  to^be  procreated,  according  to  their  nuufber,  at  the  terms  of  payment 
therein  mentioned,  and  in  the  mean  time  to  alimept  them,  Ludovick,  the  only  son,  took 
a  decreet  of  L.20  sterling  of  yearly  aliment  till  his  bortion  should  fall  due,  and  thereupon 
and  upon  the  obligement  in  the  contract  for  the  portion,  adjudication  in  security.  But 
in  the  competition  of  creditors,  we  found  that  he  could  not  upon  the  indefinite  oblige^ 
ment  to  aliment,  compete  with  his  father'^s  onerous  creditors.  But  we  repelled  the  other 
objections  to  the  adjudication,  viz.  that  in  the  decreet  of  constitution  of  the  aliment  or  ad- 
judication in  security,  he  had  not  brought  a  proof  against  his  father,  that  he  was  a  sofi^ 
or  the  only  child  oi  the  marriage ;  that  he  had  no  decreet  of  constitution  of  the  aliment, 
but  had  adjudged  on  the  contract ;  and  that  he  had  not  libelled  the  two  alternatives  of 
the  act  1672;— in  respect  it  was  only  an  adjudication  in  security,  and  not  in  payment, 
which  he  could  not  have,  the  term  of  payment  not  being  come. 

No.  42.     1752,  Jan.  22.     M*CuLLOCH  against  Ross. 

Ik  a  question^  Whether  compensation  can  be  proponed  against  sums  in  an  adjudicai* 
tion  ?  The  Lords  found,  that  though  an  adjudger  is  not  bound  to  propone  compensation 
against  himself,  yet  it  is  rec^vable  in  the  process  of  maiUs  and  duties  not  to  annul  the 

but  to  restrict  i%  and  extinguish  so  much  of  the  debt 
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No.  48.    1752,  June  5.    Cbebitors  of  liAUihT:^^  against  Boys,  &c. 

Found  the  objection  to  Mr  Blackwood^s  interest  not  competent  to  the  cTeditors  of  Sir 
George  Hamilton,,  not  being  creditors  of  Farm,,  and  therefore  repel  it,  and  find  the^dis-' 
positioa  1702  does  not  fall  the  act  1631,,  and  find  the  pursuer  in  right  of  Farm  entitlM 
to  relief.— 17th  January  1749.  ^ 

In  this  competitbn,  vide  17th  January  1749 ; — and  now  the  creditors  founded  on  three 
inhibitions  prior  to  the  disposition  by  Sir  George  Hamilton  to  Fleeming  df  Farm,  in 
1702,  one  at  the  instance  of  Allan^  one  at  the  instance  of  Halliburton,  and  a  tliird  at 
the  instance  of  Dame  Gxizel  Stewart ;«— >to.  which  sundry  objections  were  made,  which  were 
all  repelled  this  day ; — as  first,  that  though  Allan  and  Haliburton^s  were  executed  on 
the  same  day,  that  Allan^s  was  at  the  debtor^s  dwelEng,  the  same  as  if  he  was  in  the 
country,  and  Halliburton's  at  the  market  cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  as  out  of  ihi^  country^  which  it  was- said  could  not  both  be  true ;  which  tlie  Lords 
repelled,  reserving  to  Mr  Blackwood  to  disprove  either  <^  these  executions,  eitlier 
Allan%  by  proving  that  Sir  George  Hamilton  was  then  out  of  the  country,  or  Halli. 
burton's,  by  proving  that  he  was  in  tlie  country,  as  he  Mr  Blackwood  shall  be  advised. 
2dlyj  Repelled  the  objection,  that  the  executions  oTsome  of  the  petitioners  did  not  recite 
the  debt  on  which  the  inhibition  proceed^^  nor  the  dkte  of  the  letters.  3/u>,  That  Hal^ . 
liburton's  and  Dame  Grizel  Stewart''s  inhibitions  are  executed  agaipst  the  lieges  only  at 
the  market  cross  of  Edinburgh,  and  not  at  the  pier  and  shore  of  Leith.  4/o,  That  the 
execution  of  all  bear  only,  that  a  copy  of  the  letters  were  left  for  the  party,  but  not  that 
a  copy  of  the  execution  was  left.  6to,  The  negative  prescription  of  all  of  them,  in  respect 
of  various  answers**t]iat  it  could'not  commence  till  ma^le  public  by  inf^fthient  in  1706,-— 
and  in  1735  the  creditors  were,  by  an- extracted' decreet  of  Irankihg,  preferred' to  Black* 
wood,  in  which  these  inhibitions  were  preferred,  and  the  lands  thereon  scidy  and  they 
continued  preferred  till*  ihih  process  raised  in  1744,  and  till  the  interlocutor  January 
1744,  reponing  Blackwood  tfi  statu  quo  to  be  beard  on  Fkrm''s  infeftknent  1706,  an. 
novtter  veniens  ad  notitiam,  2d^,  Found  that  Thomas  Boys  had  duly  adjudged  the 
annualfent  right  on  Dudhope  from  Sir  Archibald  Fleming  of  Farm,  as  well  as  from  Sn- 
Qeprge  Hamilton,^  and  sustained  the  objections  proponed' for.  him  against  Mr  Black-, 
wood^s  adjudication  against  Sir  WilUan;!  Fleeming  of  Farm,  as  apparent-heir  of  Sir 
Archibald  the  debtor, — that  the  same  proceeded  on  a  special  charge  to  enter  heir,  and 
that  neither  this  i^ht  of  annualrent,  .nor.no  other  lands  or  subjects,  ar^  contained  in  t^e  • 
letters  of  special  charge ;-— and  found  the  said  adjiidiGation  and  iiifeftments  void  and  null  ;— 
and  also  sustained  .the  sqxurat^  objection  to  Mr  Blackwood^s  infeftment,  that  the  Crown, 
by  whom  it  was  granted, .  wa3  not-superior, .  and  that  samne  was  not  taken  on  the  ground 
of  the  lands  of  Dudlippe;-— and  fou9d,  that  Mr- Blackwood,  on  recovering  payment  of  it 
of  Sir. Robert*  Fjeenung'^s  estate,.,  already  affected,  or  that  shall  be  affected  by^ Thomas 
Boys,.  (»r:  Douglas  (^.Gaxval,  is  bound  to  make  over;  to  them-  such  collateral  seeurities 
as  Sir  Rgbert  Blackwood,  hi/s  father,. got  troat  Sir  G^eorge  Hamihcm  for  his  security  or 
payment- .  B^ut  as  the  bond  of  corrpboration  by  Sir  Greorge,and  Sir  Arehibald  Fleeming 
did  not  bear,  that  Sir  Ardiibald  was  only  cautioner,  and  contained'  no  clause  of  relief, 
therefore  repeU^ed  th^  objection  on  the.  act  1695  anent  principals  and  cautioners ;— ^nd 
repelled  the  objecticm  tQ  the  oonve^anoea  by  Sir.  Robert  Milme  to  Sir.  George  Hamilton 
1697,  that  they  were  iafraudan  creditarumy  both  as  too  late,  and  for  many  other  reasons. 
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No.  4*.  '  1 752,  July  2.    Alexander  Buebner  against  Wilson. 

I  had  found  an  adjudication  on  a  decreet  cogntiionia  causa  null,  for  that  it  was  pro- 
nounced before  the  decreet  cognttwnis  causa  was  extracted,  though  it  was  extracted  before 
the  adjudication  was  extracted,  and  on  a  representation,  and  after  advising  with  the  Lords, 
had  adhered ;  and  this  day  the  Lords  adhered,  nem,  con,  and  refused  a  bill  without  answers. 
— N.  B.  I  asked  John  White,  the  Under-Clerk,  what  was  tl\e  practice  ?  and  he  told  me 
it  was  agreeable  to  my  interlocutor.  But  the  President  thouglit  the  practice  of  inserting 
the  libel  of  constitution  on  charges  to  enter  heir  and  cognilicnis  causa^  and  then,  after  that 
is  extracted,  another  Ordinary  decerning  in  the  adjudication  on  the  same  summons,  was  all 
erroneous,  and  that  in  law  all  these  adjudications  were  void  and  null. 

No.  45.     1753,  Feb.  6.    Creditors  of  Graham  against  Hyslop. 

These  creditors  had  right  by  progress  to  an  adjudication  in  1701  before  the  Sheriff  of 
Edinburgh,  on  a  decreet  cogniiienis  causa  against  the  heir  of  Mr  Robert  Richardson,  of 
an  heritable  bond  by  the  Viscount  of  Stormont  in  1662  Co  Mr  John  Carmichael,  and 
conveyed  to  Richardson,  obliging  Uie  Viscount  to  infeft  the  creditor  in  an  annualrent 
eifeiring  to  4000  merks,  in  all  his  lands  in  Scodand,  without  naming  any,  with  a  precept 
of  sasine  in  the  same  general  terms.  Hyslop  again  had  right  to  an  adjudication  in  a 
decreet  cogmtionis  causa  on  the  same  bond  in  the  Court  of  Session  in  1703,  and  objected 
to  the  adjudication  of  the  creditors  of  Mungo  Graham,  that  it  was  by  an  incompetent 
judge,  because  the  Viscount  of  Stormont  had  no  land  in  the  county  of  Edinburgh.  I 
reported  the  case  on  printed  minutes,— *and  the  Lords  sustained  the  objection,  and  found 
,Graham^s  adjudication  void  and  null, — ^though  we  generally  agreed  that  the  Sheriff  has 
power  to  adjudge  cogmtionis  causa  lands  widiin  his  county,  and  that  such  adjudication  of 
a  bond  secluding  executors  would  be  good.-— 3d  August,  Adhered. 

No.  46.     1753^  Nov.  16.    Murray  against  Creditors  of  Burnet. 

Mr  Mubbay  recovered  adjudication  against  Burnefs  lands  for  payment  of  a  large  sum 
of  money,  and  after  him,  but  within  year  and  day,  his  other  creditors  also  adjudged ; 
.  and  in  the  ranking  Mr  Murray  insisted  to  be  preferred  to  the  whole  otiier  creditors, 
though  within  year  and  day  of  him,  upon  the  act  6to  Annate  establishing  the  Court  of 
-Exchequer,  and  the  act  33d  Henry  VIII.  of  England.  And  the  Lord  Advocate,  in  his 
information,  maintained,  that  it  was  competent  for  him  to  have  adjudged  in  the  Court  of 
Exchequer,  and  the  Crown  was  entitled  to  the  like  preference  on  lands  as  upon  goods  and 
chattels  by  a  writ  of  extent.  The  creditors,  on  die  otiier  hand  insisted,  that  by  the  act 
6lo  Anna^  land-estates  eannot  be  affected  in  any  other  manner  or  form  than  was 
agreeable  to  the  laws  of  Scotland  before  the  Union.  That  adjudications  and  abbreviates 
were  quite  unknown  in  the  form  of  the  Exchequer  Court,  and  no  other  adjudication  could 
be  available  in  Scotland  than  what  were  founded  on  our  act  1673,  and  adjudication 
cognitunds  causa ;  and  that  by  the  same  act  6to  Anme^  the  preference  could  only  be  deter- 
mined  in  the  Court  of  Session,  and  agreeable  to  the  laws  of  Scotland.  We  all  gave  our 
o]Miu(H)8  wparoHm  on  this  important  question,  and  unanimously  found  that  Murray  could 


Btcitas'a  Notes.]  ADJUDICAT:I0N.  '  IT 

oaly  be  pi^ferred  paripoMU^  and  agreed  that  a  oontraij  law  would  lliake  a'  terrible  oo^ 
TuUan  in  our  land  ri^ts.  If  a  suit  was  once  oommenoed  for  the  Crown,  an  adjudka* 
tion  following  at  80  years  distance  might  be  preferred  to  adjudications  comlpleted  mahy 
years  before.  Karnes  put  a  pretty  singular  construction  on  the  act  6^0  Jmue,  that  though 
it  gave  a  privilege  to  the  Crown^s  causes  in  the  Court  of  Exchequer,  audi  as  they  had  in 
the  Court  of  Session  with  respect  to  being  called,  yet  that  in  competition  with  other  cre- 
ditors it  gave  them  no  preference,  not  even  pn  goods  and  chattels*  But  what  surprised 
me  most  was,  that  Lord  Eilkerran  told  me,  after  that  decision,  that  he  asked  Mr  Cnugie, 
who  was  at  the  Bar,  but  not  in  the  cause,  if  he  had  any  doubt  ?  (both  of  them  having 
been  Eong^s  Advocated,)  and  tliat  he  said  he  always  doubted,  whether  the  Ejng*8  ddbCs 
had  not  a  preference  on  lands,  even  by  the  law  of  Scotland.     Vidt  18th  July  1754,  when 

this  interlocutor  was  adhered  to.     (See  Note  of  No.  1.  twice  Kino.) 

-■  '  ■  ■     -      ■  ■■    ■    ■  -        '•^-' 
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No.  1 .   .1 744,  Jan.  20.    Steedm an  against  Cowper. 

The  question  was.  Whether  an  action  of  damages  lies  by  the  law.  of  Scotland  iat 
adttkery  against  the  adulterer,  alld  whethear  that  civil  action  can  proceed  brfore  a  criminal 
prosecution  9  We  had  no  difficulty  as  to  the  first )  but  as  to  the  seomd  we  differed* 
Boyston  and  some  others  ijhot^t  it  not  competent  till  conviction,  but  it  carried  by  a  great 
majority,  that  it  is  competent  before  us  in  the  first  instance ;  of  which  ofanion  X  was,  as 
was  the  President— -1 7th  June  1743.— Adhered,  29th  June,  and  refused  a  bill  without 
answers. 

UroK  advising  the  proctf  in  this  action  of  damages,  the  defenders  disputed,  that  the 
defender's  adultery  with  the  pursuer*s  wife  was  not  proved.  But  their  chief  defences 
were.  That  they  had  proved  her  guilty  with  three  other  men  before  Couper  came 
acquainted  with  her  ;  2d^,  That  .finom  the  proof,  there  was  reason  to  believe  that 
the  pursuer's  wife  rather  seduced  the  defender  than  he  her.  In  giving  our  opi« 
mons,  Amiston  thought,  that-  by  the  law  of  Scotland^  action  did  not  lie,  as  did 
Kilkerran ;  but  that  point  was  settled  by  our  interlocutor  of  17th  and  29th  June  last 
First  we  found  the  libel  proved  without  a  vote,— next  we  found  no  sufficient  deleno^  and 
found  the  defender  liable  in  the  expenses  of  the  former  process  of  divorce  and  appea^ 
and  of  this  process,— to  give  in  an  account  of  hb  damage  tbroi^  loss  of  business,— 4ind 
remitted  to  the  Ordinary  to  tax  the  sama— 00th  January. 


ADVOCATE. 


No.  1:    1 74S,  Nov.  25.    Gardbn  of  Troup  agaimt  Me  Bigcj. 

'^IThe  Lords  found,  that  indefinite  receipts  cftotmey  in  part  payment  of  what  the  payer 
awed  were  no  interruption  of  prescription  of  any  paiticukr  debt,  and  likewise  that  a  ge» 
neral  submission  of  all  clings  and  claims,  without  proving  that  that  particular  debt  was 
claimed,  or  where  the  submission  was  totally  cancelled,  was  no-  interruption,— and  -that  a 
trustee  who  i^difled  his  em{doyer's  money  and  iq[>plied  it  to  his  own  use,  but  acquainted 
his.  empfeyer  of  his  having  done  so,  was  not  liable  for  annuabeht  Lastly,  That  Mr  Rigg 
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being  Mr  Arrays  oniliiiarj  bwyer)  oould  not  object  die  nulli^of  the  ^mn  of  the 

be  had  granted  Mir  Aiwt,  that  they  bore  amiuahnent  and  penahy,  although  the  bilk  vem 

Mirktsn  by  Mr  Arrat  the  drawer. — ^Adhered;  7th  Deeember^  by  FleddenCs  casting  vote. 


ADVOCATION^ 


JJa  1.    1734^  July  24.    MoNBO  against  McMillan. 

The  Lords  found  a  cause  mthin  200  merks  could  not  be  advocated  even  upon  ini*  - 
quity,  but  remitted  to  the  Ordinary  to  remit  the  cauae  with  such  instructions  aa  he  slmll 
find  proper. 

Ko.  2.    1 750,  July  2©..    Jamks  TJre  against  Buchanan. 

Th£  Lords  founds  that  in  processes  in  the  Sheriff-Court  under  L.12  sterlings  as  we  can* 
Bot  advocate,  so  we  cannot  remit  with  instructions ;  and  therefore  Strichen  having  remitted 
this  cause  with  instructions^  we  altered  and  remitted  to  the  9ieriff  to  proceed'  as  he 
should  think  fit 

V  W45  gave  the  same  interh)c«t»r  in  an  adiwcation  3ath  Novo^  VlBOr  Thomson 
against  Yallange,  ofa  sum  under  L.12,  as  we  did  26th  July  last,  Ure  against  Budunan^ 
We  reedled  the  remit  with  instractions,  and  recommended  to  him  to.  refuse  the  IdLoC 
advocadcn  mufticiUr. 


AUMENT. 


Na  1.    1734,  July  12;^    CouNTEsa  of  Wemyss  againd  Hee  Chilbeek. 

•   ThB'  Lords^  found  no  aliment  dne.  for  the  ehildtyn. 
No.  2.     1 7di6»  Feb.  4.  Yan&  against  Vanis. 

THB^Lord»  founds  thai  the  wUe  p^  must  ^be.acoounted'  for  withput  any  dhatem^i 
for  tfaealimient^  aa had  been  before  judged  in  the  caae.of  Lord  EimmergfaamV  creditors 
and  daughter.  Royston  and  I  differed,,  because  an  offiosr^s  pay  is  in  construction  of  ]sm 
ahmentacry,  and  for  thatreason  afimentaiy  ;*  and  thetefore^  thoa^-  a-  father  aUioientingk 
proBumitur  to  do  it  ex  pietaUy  ifdnch  will  even  pDqxmdcinle  the  presumptkn  dAUar  non 
prasmniiur  donart  in  the  ca8e-<#  a  oonam^  debt,,  which  was  Lord  Eimmeigham^s  case, 
yet  a  fkther  uplifting  an  ahmentaiy  provisian  of  hiabairns,.  and  accordingly  alimenting, 
is  presumed  to  do  it  out  of  theirproper-fiind.. 

The  Lords  found  PlUrick*  Ymfi  ppy  uplifted  by  hiafalhevas  adttnmstmto&in-law  did 
not  bear  aannabenty.ia  respeotr-he- alknented  him ;  and  I  think  the  ju^^ent  J%ht,  bftt 
how  does  it  tally  with  the  farmer  ane.o£  AA^  Febniaiy  l«9lf  «--S^th^  Jjune». 


No.  a.    V1S&9,  Feb.  18..    Geeditobi^  and  Gbjx^dben  ofFALCONEE. 

Ma  liaaoxs,.  the  trustee  f4r  the-daughter,  having  got  no  payment,  we  were  pretty 
illMUUBona4hat.he  dkmld  be^pvefefred  upm. each  suljectm Ida  pnq)er«rder,  and  that 
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for  the  whole  sum ;  but  if  he  had  got  ^tctuid  payment  o^  &  jMui,  several  of  us  duwld 
have  been  of  a  different  opinion,  and  that  he  could  cOily  have  been  preferred  for  the  re* 
maining  siun.  But  we  found  the  daughter  could  have  no  aliment  in  competition  with 
creditors  where  the  fWther  was  dbaratUBi^^^nAjet  die  President  and  some  others  *were  of 
a  different  opinion.<-— 26th  February,  Tlie  Lords  refused  a  bill  without  answers,  and  ad- 
iiered  as  to  the  aliment. 

No.  4.     17S6,  July  28.        MoKCRiEFF  og'ain^  Pairholm* 

The  Lords  found  aliment  due,  without  obliging  her  to  live  with  her  father.  Lord 
Newhall  laid  his  opinion  on  the  voluntaj^  obligement  to  alimeilt  I  and  others  doubted 
of  that,  because  that  would  extend  to  obligements  by  par^its  in  their  oontrects  of  xxmx^ 
nage  to  aliment  the  children,  which  would  not  oblige  them  to  give  a  separate  aliment 
(But  we  laid  our  opinion  upon  the  law,  that  a  liferenter  must  aliment  the  fiar. 

No.  5.    1737,  June  10,    Blaih  against  Scott's  Trustees,  &c. 

Thb  case  was  fully  aigued  upon  tlie  Bench.  Amiston  and  KUkerran  tliought,  tliat 
the  pursuer  being  excluded  from  the  succession  by  the  contract  of  marriage,  whereby  th^ 
liferent  was  constituted,  and  bang  only  brought  back  to  the  succesnon  after  'the  liferent 
took  effect,  *faad  no  daim  of  aliment,  thou^  the  contract  remained  still  a  personal  right,  and 
jhe  was  always  hor  of  the  investiture.  8i%,  That  however  this  claim  of  aliment  might 
<be  founded  against  the  liferenter,  yet  it  is  not  competent  against  the  creditors  who  have 
;sSected  it,  because  this  daim  is  not  founded  on  the  act  1491.  Several  of  us  differed  in 
both ;  but  upon  a  divioon,  it  cairied  to  sustun  tlie  defence  against  the  aliment— Ad- 
hered 4fth  Novanber. 

No.  6.    17S7»  Nov.  18.    Mary  BosiKrxL.L  agamst  DAvm  Boswelu 

Some  of  us  doubted,  wheAer  we  ought  to  extend  our  fonner  deckions  of  aliment  to 
this  case,  where  this  defender  had  an  employment  ?  Others  doubted,  whether  we  should 
continue  the  practice  of  extending  the  act  for  aHmendng  ward  vassals  to  the  case  of  lifo* 
renters  and  heirs  ?  But  X  own,  I  thought  that  matter  had  gone  too  far  by  our  former 
.decisions  to  alter  it  now^  though  I  think  the  extension  nowise  founded  on  reason  or 
the  analogy  of  law.  But  I  doubted,  whether  the  hor  could  bring  the  annuahnents  of 
.personal  debts  into  the  calculation,  to  exhaust  the  rent  not  liferented  ?  And,  on  the 
whole,  as  there,  was  no  evidence  of  the  extent  of  the  rent  or  debts,  we  remitted  the  case 
to  the  Ordinary.— -13th  January. 

The  Lords  thought,  that  the  relict^saliment  to  the  tena  should  be  proportioned  to  his 
estate,  not  to  her  jointure,  and  therefore  gave  her  only  a  proportional  part  of  the  conven* 
tional  aliment  that  she  had  during  her  separation  fiom  her  faudband^  unless  she  would 
pnove  that  tlie  eircumstaaoes  of  the  estate  <X)uld  bear  more.-^(N,B.  Amiston  doubted 
whether  an  heir  of  an  encumbered  estate  should  at  all  be  burdened  with  the  rehct'*s  ali« 
,ment  ?)  And  they  found  that  she  had  right  to  thehousehold  plenishing,  heirship  induded. 
^Some  founded  their  ofunion  upon  this,  that  there  was  not  onfy  a  reservation  but  a  dispo* 
sition  of  the  household  furniture,  whereas  had  it  been  barely  a  reservation  or  exception^ 
it  could  go  no  farther  than  her  legal  right  would  have  gone,  and  consequently  would  not 
have  induded  heirship.    Amiston  thoi^t,  that  thoi^h  it  had  been  only  a  reservation  or 
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exception  without  an  express  clause  disponing,  yet  being  a  particular  subject,  (hous^iold 
plenishing)  it  would  have  implied  a  disporation,  and  had  tiie  same  eflFect — 18th  Nov;. 

No.  7-     1 788,  Dec.  8.    SwiNTON  of  Strathore  against  Mes  Swinton. 

Strathoee,  Clerk  of  Canongate,  sold  his  office  to  Ninian  Cunningham  for  a  bond  of 
annuity  of  500  merks  during  life  in  way  of  aliment,  and  not  to  be  arrestable  by  credi- 
tors. Strathore  had  granted  his  daughter-in-law  a  bond  of  200  merks  ptr  annum  for 
alimentiog  her  children,  his  grandchildren.  She  arrested  m  Mr  Cunningham's  hands,— 
and  in  the  forthcoming  before  the  SherifiT,  Strathore  alleged  that  it  was  not  arrestable^ 
being  alimentary,  and  come  in  place  of  an  office  whereof  the  profits  were  not  arrestable^ 
Sdo,  He  had  hcnfficivm  competently.  The  Sheriff  sustained  the  defence,  and  upon  an 
advocation  by  the  pursuer,  the  Lords^  me  referenie,  found  the  annuity  not  arrestable,-** 
and  what  moved  them  was,  that  the  profits  of  the  clerkship  sold  were  not  arrestable ;  and 
though  if  the  annuity  had  been  more  than  a  necessary  aUment,  they  thought  the  surplus 
would  have  been  affectable  by  creditors,  as  they  awarded  in  the  case  of  their  own  Macers,. 
yet  this  was  no  more  tlian  a  reasonable  aliment  for  tlie  defender''s  own  family. 

No.  8.     1788,  Dec.  19.    Creditors  of  Douglas  of  Glenbervie. 

The  Lords  found  this  sum  not  arrestable  by  Mr  Douglases  e]<editors,  though  it  i» 
expressly  ossi^ed  to  him  his  heirs  and  assignees.  This  diffitnilty  I  stirced,  but  the 
Lords  inclined  to  lihiit  the  meaning  of  the  word  ^^  assignees^  to  *^  as»gnees  for  aliment* 
It  appeared  fJso  a  little  new  to  constitute  a  principal  sum  for  an  aliment,— though  as  the 
sum  was  very  small,  not  one  yearns  aliment,  I  inclined  to  look  over  that ;  and  the  Lords, 
adhered  to  the  Ordinaiy'^S  intarlocutor,  viz.  Lord  Amiston.. 

No.  9.    nS9,  Feb.  8.    Chii>bb£K  of  Douglas  against  Douglas. 

In  a  process  of  aliment  the  Lords  found  so,  that  Sir  John  as  representing  his  father,  and ' 
having  succeeded  \o  his  estate,  was  liable  before  their  mother,  though  in  the  modification 
they  would  have  consideration  of  the  heir'*s  circumstances,  so  as  in  caae  he  could  iu>t  affofd 
a  competent  aliment,  the  mother  behoved- to  make  out  the  supeq^us  (but  she  was  not  called 
in  the  process,)  yet  if  th^  bratber^s  obligation  to  aKment  bad  been  only  mgerjure  natura 
1^  a  rich  brother,  and  not  as  heir  of  the  common  fatfio*,  they  thought  the  mother  would 
have  been  first  liable.  2dly,  They  found  the  daughtei^  entitled  to  aliment  eyen  after 
majority  till  marriage,  but  found  the  sons  entitied  to  aliment  only  till  majority i  3dly^, 
Found  no  aliment  for  time  bygone,  except  as  to  whut  debts  they  may  have  contracted, 
for  their  aliment,,  which  tbey  rebutted  to  b^  heard  bi^oi:^  the  Ordinary.. 

No.  10.,    17S9,  Nov;  16;    Watsov  against  J) AYiDSOt^. 

The  Lords  found;  that  the  child^s  aliment  foil  under  the  act  James  VI.,  that  is  th^ 
^ennial  prescription ;  and^the  Lord^  founds  that  the  tutor'^s  acknowledgment  does  not 
prove  it  resting, — and  whatinoved'me  much  in  tbis  case  was,  that  tile  tutor  never.hadi  nor. 
can  now  count,,  and'is  broke ;  and  his  eldest  son  was  executor  to  the  minor,  and^Uabte  to 
pay  if  any  was  owitig,  and  die  ackiiowledgment  given  not  only  aft^r  thetutoiy  was 
elided,  but  a  new  prescription  run. 

(This  Case  is  in  the  text  erroneously  referred  to  as  voce  PaBSCRVTioN.) 
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No.  11.    1748,  Dec.  18.     Youngeb  Children  op  Bisset. 

Tress  children  being  unprovided,  and  seeking  an  aliment  from  the  brother^  whose 
estate  appeared  to  be  burdened  with  a  heavy  liferent,  we  stopped  procedure  till  the.  mo- 
ther  was  called ;  and  it  appears  the  heir  had  only  L.118,  and  the  widow  L94,  though  lie 
was  of  the  age  of  15.  They  modified  to  the  six  younger  children  1200  merks,  or  L.66. 
13s.  4d.,  whereof  L.46.  13s.  4d.  from  the  heir,  and  L.SO  from  the  widow,  to  commence 
from  Whitsunday  1747,  the  term  after  Lessindrum^s  death,  to  continue  till  marriage  or 
majority ;  but  we  would  not  modify  any  aliment  to  the  eldest  daughter^  who  is  of  age. 

No.  12.    1751,  Feb.  2.    Napier  agninst  Napier3. 

This  apparent-heir,  an  infant,  pursues  these  two  liferenters  €ot  an  aliment  on  the  act 
of  Parliament  anent  wardatara  alimenting  the  fiars,*  alleged  this  action  is  founded  on  an 
unwarrantable  extension  introduced  by  practice,  noways  founded  on  the  words  of  statute, 
and  ought  not  to  be  further  extended ;  that  the  pursuer  has  no  claim  super  Jure  natura^ 
being  only  grand-niec^  to  old  Kilmahow ;  that  the  estate  is  so  far  bankrupt,  that  the  pur- 
suer neither  does  nor  dare  represent  the  defuncts ;  that  the  father^s  widow  enjoys  her  life^ 
rent  only  by  the  bounty  of  some  adjudgers  who  are  preferable  to  her,  and  can  remove  her 
at  pleasure,  and  it  amounts  only  to  L.40  sterling,  or  L.42  of  locality ;  and  that  the  young 
Lady  (Lady  Jean  Bruce)  was  provided  to  above  L.lOO  sterling,  and  for  relief  of  the  fa- 
Huly  quitted  the  half  of  it,  and  has  now  only  L.33  free ;  that  if  the  fee  had  been  sold, 
the  heir  of  the  purchaser  oould  not  have  claimed  an  aliment,  and  do  more  can  the  heir  of 
the  bankrupt,  who  will  not  ^^resent  and  take  the  fee  ;  and,.  2doy  These  are  no  more  than 
scrimp  aliments  for  the  widows  themselves.  Answered :  An  apparent-heir  has  this  action 
without  entering,  and  though  their  liferents  are  small^  they  must  spare  some,  that  the 
fiar  may  not  starve,  and  they  ask  not  of  the  old  Lady  a  decreet  personally,  but  a  part  of 
the  liferent  lands.  The  Lords  thought,  that  where  the  estate  was  in  these  circumstances, 
the  heir  could  not  daim  aliment ;  2cfo,  That  where  the  liferent  itself  was  but  a  mean 
aliment  for  persons  of  that  rank,  that  no  aKroent  was  due  from  them ;  8<tb,  The  Prcsi- 
dent  thought  we  could  not  give  lands  by  way  of  aliment,  but  an  annual  sum,  which,  in 
these  circumstances,  could  not  be  decerned  against  the  old  Lady ;  and  therefore  we  found 
ihat  no  aliment  could  be  ^en  in  this  case. 

Na  1S»    1751,  July  10.    Auchikleck  ^i^m9^  Auchinleck. 

This  was  a  process  at  the  instance  of  an  q)parent-hdb:  on  the  act  1491,  against  hitf 
mother  and  both  his  grandmothers,  fbran  alTment,  which  was  first  diecided  21st  February 
last,  when  we  found  no  place  fer  aliment  He  reclaimed,  and  insisted  chiefly  against  his 
iather^s  mother,  Winram,  an  oM  woman  of  about  90;  whose  liferent  was  about  1000 
merks,  for  his  mother  had  only  a  very  small  liferent,  with  the  burden  of  a  very  numerous 
family,  and  the  mother^s  mother  had  but  about  600  merks.  Some  of  the  Lords  thought 
it  not  founded  on  the  act  1491,  and  that  it  was  an  extennon  of  that  act  by  our  practice, 
and  of  this  opinion  were  Justice-Clerk  and  Krlkerran^,  as  was  the  Pbeadent  when  with 
us.  But  as  all  our  law  books  and  deciuons  founded  it  on  the  act  1401,  I  and  others 
were  of  the  same  opinion,  and  thought  it  was  directly  in  the  words  of  that  act,  as  the  life* 
re&trix^s  oUigadon  to  uphold  houses,  &c.  which  doubtless  is  founded  on  that  act^  as  appean 

♦  Act  1491.  Cap.  25. 


U  ALIMENT.  (Elpiues^s  Noxfia^ 

by  the  15th  act  1535.  Tb^  ako  thought,  that  such  a  daun  did  not  lb  against  the  iri- 
dow  of  the  grandfather,  but  oidy  against  the  widow  of  the  father,  and  that  the  estate  must 
be  considered  as  at  the  grandfather^'s  death ;  and  if  there  was  then  sufficient  for  the  aliment 
over  the  widow^s  liferent,  that  the  mismanagraieBt  of  that  heir  could  not  after  his  death  ^ve- 
the  next  heir  a  daira  of  aliment  against  the  grandmother ;  and  ijoi  general  it  was  said  to  be 
unjust  after  a  Lady  had  been  found  in  a  liferent  in  the  best  way  the  law  eaa  secure  her, 
that  the  mismanagement  of  the  fiar  shouM  hurt  her^  But  I  and  others  thought,  that  we 
were  to  judge  what  is  the  law  of  Scotland  not  what  we  thought  ought  to  be  the  law ;  diat 
the  act  speaks  of  all  conjunct  fiars  and  liferenters  without  distinction;  and  Balfour  saya 
expressly,  ^^  That  when  there  are  more  liferenters  thaa  one,  they  must  aH  contribute  jim 
rata  ^  and  therefbre  the  estate  cannot  be  considered  as  it  was  at  the  commencement  of  the 
first  liferent.  Craig  and  our  other  law  writers  are  of  llie  same  opinion.  The  Comrt  sa 
found  as  early  as  1535,  which  waa  but  34  years  after  the  act  ^  they  so  lEbund  in  1677 ; 
and  though  there  is  one  dedsion  on  the  other  nde  in  1683,  yet  afterwards  the  Court  de- 
cided according  to  the  andent  practice,.  87th  November  1685,  and  others,  quoted  in  the 
|>etition«  3^u>,  They  thought  the  old  woman  could  not  spare  any  thing  out  of  her  liferent 
of  1000  merks  yeavly,  though  precedents  were  quoted  of  much  smaller  liferents  contri- 
buting; but  that  was  an  arbitrary  question,,  that  could  not  have  any  influence  on  our  law» 
and  (as  I  thought,),  chiefly  on  that  connderation  the  Court  adhered^  reniientibus  Levea 
€t  mcy  and  Minto,  who  was  in  the  chair.    (See  No..  90,.  p.  454.). 

No.  14.    1752,.  July  22^.    Grant  again^  Cft£Z»TORS  of  Steachan., 

(See  Note  of  No.  51.  voce  AnxirniCATiON.). 

No.  1&    1754,  Jan  5.    Patrick  ITrciuhart  against  Wiul^ 

Will  was  in^Nosoned  at  Stirling  on  a  captbn  R>ra  debt  due  to  Ross,  (for  whieh  Urquhart 
was  cautioner,  and  as  was  said  had  paid,)  and  applied  an  the  act  of  grace.  Urquhart  had  ob* 
tained  against  him  the  Commissary  of  AJ^rdeen^s  decreet  in  a  process  qf  scandal,,  decerning 
a  pallinode*  to  be  performed  in  the  kirk  of  Fhisersburgh,  and  a  small  fine  ;.  and  on  a  sus-^ 
pension,  the  letters,  had  been  found  orderly  proceeded,  and  expences  giyea.  Urquhart 
raised  a  caption  on  this  decree^  and  arrested  Will  in  prison,  and  afterwards  presented  a» 
bill  of  suspension  of  the  aliment  modified,  which*  Alurkle  nefuaed  ;i^-and  he  reclaimed  to 
us,  and  in  the  answers  offered  to  obey  the  Cbmmissary^s  decreet  aa  to  the  paUinode ;  and^ 
on  advismg  bill  and  answers,  we  refused  the-  bill'  a^  to  the  debt  due  to  Bdss,  and  found 
that  the  aat  of  Parliament  does,  not  take  place  in  the  case  of  commitments  for  delicts ;  but 
in  respect  of  the  respondentia  offer  to  abtemperthe  Commissary^  decreet,  found  that  the 
diai^er  ought  dther^  on  the  respondentia  enacting  himself  under  the  penalty  of  L.5  atcr* 
ling  to  obtemper  the  pallinodle^  to  set  him  at  liberty,  oc  otherwise  to.  aliment  him., 

Noi  16.     1 754,.  Jia».  26.    LoRiMER  against  M*Coull. 

LoRiMK%  amerchant  in  Edinburgh,  having  been  imprisoned  on  captiions  at  the  instance- 
of  his  credit(»rs,  implied  to  llie  Magistcates  for  an  aliment  on  the  act  1696,  and  they  having 
allowed  the  creditoraa  proof  of  hia  secreting  and  concealing  some  of  his  effects,,  on  advising, 
the  proof,  they  found  that  he  did  conceal  several  of  his  effects  not  g^ven  up  in  the  oondes- 
cendence,.  in  ordec  to  screen  the  same  from  bis  creditors ;,  but  found  nevertlieless,  that  he 
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entitled  to-the  benefit  of  the  act  of  Parliament;  but  restricted  his  aliment  from  7d.  before 
Modified  to  3d.  Of  this  sentence  the  creditors  presented  a  bill  of  suspension^  which  Kames 
refused;  and  on  a  reclaming  bill  and  answers,  we  adhered,  (tne  rmiUnte^)  because  the 
particulars  proved  were  only  some  household  furniture,  bed  and  table  linen,  right  or  ten 
uncut  webs  of  linen,  a  silver  tea  pot,  flat,  sererid  silver  table  spoons,  and  dividing  spoon, 
two  boxes  nailed  down,  and  a  scrutoire,  feather  bed,  bknkets^  chairs,  a  carpet.  Sec.  This 
the  Court  thought  of  too  small  value  to  deny  him  ait  aliment,,  because'  sundry  of  them 
were  aflerwaids  poinded  by  the  creditors,^— but  we  could  not  know  whattnore  he  may  have 
coBoealedy  though  these  only  were  discovered,  and  fkr  less  what  was  carried  off  in  tihe 
mrutoire  and  nailed  boxes  ;  and  I  could  not  reooncSe  this  with  our  decisions  26th  July 
1734,  Battray  agamst  Thomson,  nor  with  the  last  clause  oS  the  act  1696,  on  touching 
notour  bankrupts. 


ALTERNATIVE. 
No.  1. 1 742,  Dec.  2.  ANSTKUTHEBc^gtrifw*  Magistrates  of  Pittenweem. 

As  to  the  difierence  betwixt  an  alternative  obligation,  where  the  debtor  has  a  proper^ 
option,  and  an  obligfttiony  with  a  penalty  or  liquidate  dkmages,  vide  Note  on  these  papers 
(infra,)  Amiston  and  some  others  inclined  to  think,,  that  this  feu-duty  was  of  this  last  sort ; 
but  as  we  would  have  differed  in  that,  we  determined  only  the  point  of  form,  that  after  the 
decreet  in  the  inferior  Court,  Sir  John  Anstruther  could  not  amend  his  libel  and  demand 
lugher  prices. 

(An  ancestor  of  Sir  John  Anstruther  had  in  1634  granted  to  tbe  Burgh  of  Fittenweem 
a  feu-right  of  the  mill  of  the  baiony,  to  be  holden  <<  for  payment  of  twa  chalders  malt 
^<  and  twa  chalders  bear,  sick  as  grows  on  die  ground  of  the  lordship  of  Fittenweem,  or* 
''  of  the  like  goodness  and  suiBciency,  menduuit  wave,  and  merchant  metty- yearly  betwixt 
^  the  feasts  of  Yule  and  Candlemas^  with^  the  common  measure  of  Anstrudier  within  the 
<'  said  mill,  or  the  sum  of  L.10  money  of  this  leahn  for  ilk  boll  diereof,  in-  the  cptian  of* 
<<  the  Bailies  council  and  community  of  the  said  buigh,  in  name  of  feu-fam^only.T*    The 
superior  had  demanded  L.10  for  each  boll  of  arrears.^    The  Ma^trates  pleaded^  Tliat 
as  they  had  by  their  reddendo  the  option  of  either  paj^ing  the  bolls  or  L.10  each^  and: 
therefore  might  have-paid  tlie  ipsa  corpmraj  the  superior  could  not  demand  more  than- 
tjie  current  price  of  eochboU  as  at  the  time  when  he  mig}it  have  made  the  demand. 
Lord  Balmerino,  Ordinaxy^had  decerned  for  L.10,  (by  mistake  in  tlie  interlocutor.  L.10. 
7s.)  each  boll,  without  re^^uxl  to. the  current  prices.     Lord  Elohies  wrote  the  following. 
Note  upon  a  petition  by  the  Magistrates  against  this  interlecutor.    Vol..  15*-  of  Sessiott< 
PapDrs.-^ED.)* 

<<  It  seems  hard  to  ^ve  a  reason  why  the  charger  should  in  the  terms  of  the  feu-con- ^ 
tract  be  obliged  tojoeceive  less.than  L.10.,  if  the  suspenders  will  not  deliver  the  victual, 
as  he  could  ask  no  more  than  LIO,  whatever,  were  the  current  prices.  It  is  true  this  is 
properly-an  option,  and  not  a  conventional  penalty,.and  therefore,  if  the  demand  had  been 
only  made  this  day,. possibly  the  feuars  might  deliver  the  t/)«aco7pora,..(thougbnot  of  that. 
year'^s  growth,)  and  had  they  offered  victual  in  1741,  .though  for  the- feu-duties  of  the  mill 
ia  i73?>.or  of  lands  in  ITIS^  I. doubt  the  charger  must  have  taken  it^but  since  they  did 
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not,  it  would  seem  they  must  pay  the  L.IO,  which  by  the  by  is  below  the  current  price  at 
that  time.  But  why  is  the  interlooutor  for  L.IO.  7s.— tliat  is  not  told,  nor  any  argunient 
against  it  ? 

"  August  21  f  1742. — If  the  feu-contract  to  pay  two  chaiders  malt  and  two  chalders  bar- 
ley, or  L.IO  Scots  for  each  boll  thereof  in  the  option  of  the  town,  be  understood  ajs  giving 
the  debtor  a  proper  option,  whether  the  one  or  tlie  other,  I  can  hardly  agree  with  the 
respondent,  that  dies  {rUerpellat  pro  hamtne^  in  his  sense  of  it,  that  by  the  lapse  of  the 
term  of  payment  of  the  victual,  (Candlemas)  he  loses  his  option,  and  the  option  is  trans- 
ferred to  the  creditor ;  for  if  that  were  law,  then  if  the  prices  of  victual  were  even  above 
L.IO,  if  the  vassal  should  not  make  his  election,  and  before  Candlemas,  the  creditor  supe- 
rior might  after  Candlemas  demand  the  ipsa  corpora^  or  failing  thereof  tlie  current  j[>rices, 
though  that  were  L.20,  notwithstanding  before  Candlemas  he  was  only  liable'  for  L-IO; 
This  I  do  not  take  to  be  the  legal  import  of  an  alternative  obUgation,  giving  the  debtor 
tlie  optioi\.  Thus  suppose  the  obligation  had  been  for  four  chalders  bear  or  four  chalders 
meal  in  the  vassaPs  option,  it  could  not  be  said  that  the  vassal  had  the  option  before  the 
term,  and  superior  the  option  after  the  term,  which  of  them  should  be  paid,  for  so  long  as 
the  vassal  could  be  liberated  by  paying  the  ipsa  corpora^  the  vassal  behoved  still  to  have 
the  option ;  but  how  long  after  the  term  the  superior  would  be  boimd  to  accept  the  ipsa 
corpora,  would  be  in  the  Judges  arbitriment,  and  depend  upon  drcumstances ;  and  were 
the  question  now  concerning  the  feu-duty  payable  at  Candlemas  last,  I  should  have  little 
doubt  that  the  vassal  might  yet  deliver  the  victual. 

**  2dlyf  If  through  the  debtor^s  dday  of  performance,  or  otherwise,  one  of  the  members 
became  imprestable,  or  such  as  the  creditor  cannot  without  great  prejudice  accept  of,  it 
ceases,  and  he  becomes  liable  in  the  other  member ;  and  therefore,  if  one  is  bound  to  de- 
liver a  certain  horse,  or  in  his  option  so  many  bolls  of  barley,  if  the  horse  dies,  the  obliga- 
tion for  the  barley  becomes  simple,  and  without  any  option,  and  the  debtor  cannot  be 
liberated  by  offering  what  should  be  thie  worth  of  the  horse,  for  the  payment  of  damnum 
tt  interesse  is  only  to  be  admitted  when  the  obligation  is  imprestable,  but  so  long  as  it  can 
be  performed  it  ought  to  be  done  specifice ;  and  where  one  of  the  alternatives  can  be  per- 
formed, the  obligation  cannot  be  said  to  be  imprestable.  The  case  seems  also  to  be  die 
same,  where  through  the  delay  of  the  defender,  res  non  est  integra  as  to  one  of  the  mem- 
bers, so  that  the  creditor  cannot  be  obliged  to  accept  of  it.  Vide  18th  January  1675, 
Collector  of  die  Taxes  against  Inglis,*  quoted  in  the  answers ;  but  the  case  not  distinctly 
stated,  viz.  that  the  bond  was  to  present  the  debtoir  or  pay  the  taxation,  which  made 
me  at  first  view  look  on  the  obligation,  to  present,  as  the  principal  obligation,  and  tiie  other, 
or  pay  the  money,  as  the  conventional  damages.  But  the  case  was,  as  stated  by  Lord  ' 
Stiur,  that  the  fadier  beicame  bound  to  pay  the  tasiation,  or  produce  discharges,  or  other- 
wise present  his  son  the  debtor ;  and  that  seemed  to  be  a  prqper  alternative  obligation, 
and  not  a  conventional  penalty  or  liquidated  damages,  which  is  not  an  alternative  obliga- 
tion; (Stair,  Lib.  1.  Tit  17,  §  30.  Sect.  Ist,  injlne^  p.  154 ;)  and  in  that  case  the  Lords 
did  not  find,  that  by  the  lapse  of  the  term  the  debtor  lost  his  option,  but  that  because 
res  non  est  integra  as  to  producing  the  son^s  person,  in  respect  of  the  King'^s  proclamation 
after  the  term  concerning  that  taxation,  therefore  the  producing  him  was  not  sufficient 
unless  he  renounced  the  proclamation. 

*  DiCT.  App.  II.  voce  Al.TSRNATItE% 
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^<  Indeed^  if  this  were  oonadered  aa  a  convaititeal  peaalty  or  tibe  liquidated  drnxtftges^ 
there  equity  would  interpoae  to  reduce  to  ilie  real  daosage,  but  then  that  wouU  not  be 
pioperljr  aa  akeroadve  ojbligatkHi,  and  the  ddbtor  would  fiot  pn^fiarljr  hav<0  smf  optioe* 
fer  he  might  still  be  charged  or  poinded  for  the  victual,  if  he  had  victual,  and  tfa^  ve^ 
ilitcar  would  not  be  faouiid  to  accept  of  the  liquidated  daoNiges  <»*  ooaveatactial  penally. 
29d  July  1673)  Niabet  againfit  Lord  Balmenno,  observed  by  Goaford,  Dier.  «erfo. 
Altbb VATiTs,  (No.  4.  p»  469 ;)  and  it  is  upon  that  ground  th^  dectaion  quoted  in  tibe 
answers  proeeedB,  Bth  July  1683,  Brown  against  Wrigbt,  (No.  h  |x  4ST.) 

^  Now  this  would  aeem  to  he  a  fntiper  altanative  obUgatlait  The  Optioi»  beti^  given 
expressly  to  the  vassal,  and  tho^fiare  one  member^  tfie  delivery  of  victual  for  1732  and 
downwards,  bong  now  imprestflble,  ai;  least  su<^  as  the  su^rioreiuvKit  be  bound  to  aQ0ep(:> 
the  option  thereby  ceaaes,  and  he  (as  the  above  reaaott^g  seems  to  anSer)  becomes  siiB|dy 
liaUb  £or  the  victual ;  £br,  aa  is  said  before,  in  altemativc  obligations,  if  one  jne|ftber  be* 
domes  imprefltah)^  long  aftor  the  term  of  performance,  (or  perhi^  even  before)  and  the 
other  is  still  prestable,  I  cauot  think,  that  thereafter  the  debtor  em  make  choice  ot  that 
manber  that  is  imprestaUe,  and  at  the  same  time  say  he  cannot  perform,  but  will  pay  tho 
damages,  liecauae  these  wiH  be  less  than  the  other  men^ber  of  the  dbligatioii. 

"  But  llien  duB  woukl  make  the  debtor^s  (m  this  case  the  vassal^s)  condition  worse  hy 
having  im  aptimi,  than  if  it  wereapenalty,  and^hat  he  had  no.  option,  and  subject  him  im 
L.16  ihe  bati^  though  the  real  value  had  not  ^cdtceeded  the  half;  and  idfy^  in  this  case  «i 
raquisilkm  wns  necessary,  the  victual  being  deliverable  at  the  null,  and  the  st^xtrkr  not 
bonad  40  tarry  it 

<^  As  to  the  first,  as  in  some  respects  to  altcrnatit^  obligatiea  is  eafiier  to  the  debtpi^ 
because  of  the  option  he  has,— in  other  cases  it  may  eventually  become  heavier.  If  the 
two  members  of  the  alternative  di^  much  in  their  value,  and  that  which  is  least  should 
become  dmply  imprestable,  then  the  debtor  would  become  simply  bound  to  the  other, 
and  not  for  the  value  of  that  whidi  is  beeome  imprestable ;  and  I  think  to  me  it  sounds 
oddly,  that  one  liable  Sof  four  chakieca  victuali  or  in  his  option  I4.IO  the  boU^  should  be 
found  not  liable  either  for  the  one  or  the  other,  but  for  another  lesser  sum,  as  the  true 
worth  of  the  victual. 

.  '^  As  to  the  second,  I  incline  indeed  with  the  petitionerto  understand  the  words  ^^  within 
*<  the  .said  mill,'^  rather  to  mean  the  place  of  delivery,  and  that  the  vassal  was  not  bound 
tb  carry  the  victual,  since  no  obligation  to  carry  it  to  any  place  is  mentioned  in  the  con* 
tract,  and  seems  better  adapted  to  the  nature  of  the  subject  it  served,  the  miller  not  being 
presumed  to  keep  a  number  of  horses  for  carrying  four  chalders  victual,  than  to  understand 
itVs  descriptive  of  the  measures,  viz.  tlie  c6mmon  measure  of  Anstruther  and  Pitten- 
weem,  within  the  said  mill,  a  dascriptien  I  hardly  wtderataad.  The  common  measures 
within  the  said  mill  woidd  indeed  'have  bees  jataBi^^le,  but  for  any  thiqg  I  know  these 
may  be  very  different  from  the  common  measure  of  Anstruther  or  Pittenweem. 

*'  But  then  what  is  the  consequence  P  The  petitioner  says,  there  must  be  a  requisition 
by  the  anpener.  Bist  iSrst,  I  do  not  find  that  a  supeftor  in  «  feu  is  at  all  obhged  to 
laquire  )us  fett«duty.  The  vasaal  is  bound  to  make  a  tender  of  it  to  him,  and  that  com- 
monly, and  in  this  very  case,  under  an  irritancy.  2dly^  Suppose  f  e^p^ition  by  the  supQ- 
«rior  were  necessary,  that  will  not  forfiait  tlifi  feu^uty  «f  the  years  when  it  is  not  required, 
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like  a  blench  duty  that  is  due  tatUum  sipetatur ;  and  thevefore  the  consequence  must  be 
one  of  two,  either  that  the  vassal  has  stiO  his  cation  till  requisition  is  nMule>  and  may  then 
pay  up  the  feu-duties  even  of  former  years  m  kind,  though  with  victual  of  a  different 
year,  (which  I  doubt  he  cannot  do,)  and  if  he  could,  then  the  petitioners  should  have 
paid  all  the  bygone  feu-duties  when  the  decreet  was  taken  against  them,  which  seems  to 
have  been  in  spring  1741,  when  the  price  was  above  L.10 ;  or,  2dly^  if  the  vassal  cannot 
pay  the  feu-duty  17S2  with  victual  in  174S,  then  before  the  requisition  one  of  the  mem-^ 
bers  of  the  alternative  became  imprestablie,  and  so  he  is  simply  lii^le  for  the  other. 

^^  I  suppose  it  is  an-  error  in  writing  the  interlocutory  when  it  is  said  to.be  for  L.10. 7s.^ 
for  it  cannot  exceed  L.IO.  But  sdll  another  question  occurs  in  form.  It  seems  the 
inferior  Court  decreet  is  for  the  eurrent  jnices,  and  that  bang  turned  to  libel,  the 
pursuer  was  allowed  to  amend  his  libel,  which  he  did,,  and  insisted  for  the  L.10.  As 
to  the  excuse  for  Ihis,  that  the  Chamberlain  did  not  know  the  terms  of  the  feu^contracty. 
or  did  not  see  it  till  the  suspenders  produced  it,  that  wffl  not  be  sufficient  if  in  form  it 
cannot  be  done.  But  I  doubt  the  objection  is  too  kte,  for  he  wasaHowedto  mend  itby  inter-«. 
fociitor  21st  July  1:741,  and  it  was  amended  24th  November,  and  that  not  complained  of 
till  June  1742.  But  if  the  matter  is  entire,  though  amendments  of  libels  be  admitted  in 
ordinary  actions,  or  even  advocations,  yet  I  do  not  see  how,  after  a'decreet,  that  libel  can  be 
amended  in  the  suspension.    We  are  in  use  indeed  to  turn  decreets  into  Ubels,  that  is  to 

■ 

allow  the  charger  to  insist  tanquam  in  Hbelh ;  yet  how.  that  hbeP,  «i  fi.  the  decreet,  can  be 
amended  so  as  to  insert  new  conclusions  in  it,  I  cannot  see.    2d^,  How  can  tlie  cautumep- 
be  made  liable  for  more  than  is  contained  in  the  charge,  except  expenses,  in  terms  of  thftr 
iK^tof  sederunt  !^7tb  December  1709,  add  23d  Noiember  1613  ?"" 


ANNAT. 


No.  1.    h74fT,  June  9.    Majmstkates  of  Edinburgh  against  Wood. 

The  relict  pursued  the. Magistrates  as  Mr  Wbod'^s  widow  for  the  a^m^  Th^  defences 
were,  U^,  That  the  stipeitd  was  payable  not  out  of  teinds  but  by  the  town  ;.  idly^  Acta 
of  Coimcil  settling  a  certain  stipend  in  fuU  of  the  ann.  Answered,  By  the  act  1672.  the- 
ann  is  due  to  the  widows  of  all  Ministecs  without  distinction,  and  so  found. Sth.Februaiy 
1709,  Shiels  against  Magistnctes  of  St  Andrews.*  3(2^,  No  act  of  Council  could  repeal 
the  statute,  and  the  town  have  uniformly  paid  the  ann  of  ijl  their  Ministers*  I.  repelled: 
the  defence,  ancl  this  d^y  the  Lords  adlherjed,  nem  con*. 
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M'  H.IF 


STo.  I.    1789»  Nov.  2%    Cvsditobs  of  Stewabt  againstDxnxhiA. 

DxKUKciATioN  at  the  market  cross  o£  Edinburgh  mokes  not  sums  bear,  annualren^ 
iif hen  tbe  debtor  lives  not  there. 

•  DiUT.  No.  10.  p.  46ff;. 
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No.  8.    1 736,  Jan.  7. — ^Feb.  18.    Erskine  against  £ael  of  Laud£RDal£« 

The  Lords  adhered  to  the  intolocutor  of  70\  January,  finding  annualrent^  due. 

No.  S.    1787#  Jan.  13.    Crbditoes  of  Andrew  Ross,  &cc. 

The  inUxlocutor  in  this  case  of  IStfa  July  last  was  very  ill  expressed,  which  ooca- 
mned  reclaiming  bills :  Therefore  we  pronounced  a  split  new  interlocutor,  and  found^. 
that  so  much  of  the  balance  of  the  fitted  account  1720^  as  was  composed  of  principal 
sums,  continues  to  bear  annualrent  till  extinguished  by  pajrment,  but  that  so  much  as 
was  composed  of  annualrents  does  not  bear  annualrent ;  and  found  the  several  advan<^ 
ces  made  after  that  account  bear  annualrent  from  the  time  of  the  advances. 

\ 

Na  4.    1737,  June  24.    Captain  Chalmers  against  Cunninqhau. 

Sib  David  Cunnikgham  having  by  the  articles  right  4o  the  whole  crop  1695,  whidb' 
was  payable,  the  money  at  Mardninas  1695,  and  some  victual  betwixt  Yule  and  tlandle- 
mas  thereafter,  the  Lords  found,  that  the  price  bore  aimualrent  from  Martinmas  1694 ; 
that  so  a  yearns  annualrent  might  fall  due  when  a  yearns  rent  of  the  lands  was  due ;  (and 
Amiston  thought  it  would  have  been  the  same,  though  the  conventional  terms  of  the  rents 
had  been  later,  nnce  Martinmas  is  the  last  legal  term.)  But  several  {inter  quas  Royston,y 
thought  that  it  should  carry  annualrent  only  from  Whitsunday  1695.  It  is  surprising,  that 
nnce  the  general  point,  tfiat  the  price  of  land  bears  annualrent,  has  been  so  lolig  settled, 

» 

it  should  be  yet  uncertain,  and  the  Bench  so  much  divided,  from  what  term  it  carries 
annualient  The  other  points  in  this  case  are  hardly  worth  marking ;  but  yet  the  Lords 
found,  that  the  assignation  bearing  payment  of  certain  sums  equivalent  to,  &c.  imported 
payment  of  the  whole  sums.     The  Lords  adhered  as  to  the  annualrent. 

Na  s.    17S8,  Jan.  18.    Mathieson's  Creditors  against  Robertson. 

The  Lords  found,  that  the  consignation  in  Bailie  Arbuthnof  s  hands  stof^ped  the  course 
«f  interest,  and  iherefofe  adhered  to  the  Ordinary^s  interlocutcH*  as  to  that  point;, 
JUfdteniibua  Eilkerran,  Munzie,  Murkle,  Amiston,  et  me.  What  moved  them  was  the 
spefitl  circumstances  of  the  case,  espedally  the  previous  demand  of  the  money  by  the* 
trustees ;  but  they  thought,  (particularly  the  President  and  Kilkerran)  that  in  the  oom^ 
mon  case  of  a  debtor  by  bond,  the  oonngnation  ought  to  be  in  the  hands  of  the  derk  of 
the  bills,  with  a  biU  of  suspensi<«. 

No.  6-    1789,  Nov.  23.    Forbes  of  Knappemay  ^^tn^  Walkikgshaw. 

The  Lords  thought,  that  annualrent  was  due  only  ex  mora ;  but  Amiston  thought  that 
liere  ex  jtafura  negotii  the  mora  was  from  a  year  aftor  the  rec^t,  when  Knappemay 
might  have  counted  and  paid,  and  I  think  so  voted  Tinwald  and  Dup.  The  rest  found 
annualrent  only  due  from  citation  in  this  process.  Amiston  also  at  first  mentioned  ft: 
specialty,  that  many  of  the  subjects  were  bonds  bearing  annualrent ;  but  upon  fiuth^ 

x>2 
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consideration  that  these  bonds  w»«  not  pennanent  seeurities,  being  bonds  for  duties  io^ 
oamm^n  fenai  and  were  not  considered  «b  subjects  be^ii^  muiualrent,  and  therefieire  nir 
annuakent  upon  them  is  stated  by  the  Companj>  cashier  in  Knagpemay^s  account  and 
receipt,  Amiston  seemed  to  drop  diat  specialty. 

No.  7.     1 74d^  Jttly  6.    C0CBBAK&  OffaiHO^  Hsr&s  of  CoSiONSL  Evans. 

Tub  question  was,  whetlier  a  dennndation  at  the  nunrket  crosa  ai  Edinburgh  against 
^ne  not  residing  tbere^  inftrs  annuah'eut  by  the  act  1021.  Minto^  Chrdmary^  fimmd  it 
iid  not,  against  wjiicb  we  had  a  very  ingenioiis  re^iiuining  bili ;  but  refusedl  it  without 
^swers^  and  lidhered^ 

No.  8.     1 747r  Not.  27;    Ramsay  againsf  Ch£ldk£N  of  Hat*. 

The  question  was,  whether  a  horning  executed  at  the  market  cross  of  Edinburgh,  plerr 
^nd  shore  of  Leith,.but  only  denounced  at  the  maJrket  cross^  against  a  person  abroad,  was 
sufficient  to  uiake  sums  bear  annualrent.  We  all  agreed,  that  if  it  waa  not  sufficient  to. 
in&r  esclieat,  neither  would  it  be  sufficient  to  .make  money  baar^  annualrent,  however,  it 
ipight  be  sufficient  for  caption ;  and  as  toescheat,  I  was  for  seaxehing  the  records  what  was 
the  practice.  However  tiie  Lords  did  not  think  that  necessary,  and  unanimously  altered! 
Puna's  interlocutor^  finding  annualrent^ne,  and  found  that  the  horning  did  not.  make  the- 
^^ms  bear  annualrent;.  and  Dun  himself  cam^  into  the  same  opinioa. 

No.  9.    n485.NoY.  32,    EiNLOCH  o^atW^HEiES of  Mercee. 

A  BiU  paya|)te  at  si^ty  accepted  unieo  cimtextu^  so  far  as  appeared- to  us,  f<^  the  ac-. 
aeptance  had  no  date ;  the  queetioii^was^  from  what  time  it  boreaiHKidbMnt,  that  is,  what 
was  the  term. of  payment?  We  found  it  bore  aqsmolrent  from  the  ^hOie. 

No.  10.     1748,.  Nov.  28.  Ceeditors  of  Douglass  d^i^i^  Lady  Douglas. 

SoMi>  l)ragoons  having  pastured  Sir  John^s  lands,  and  deposited  the  grass  miul,  there 
aMee  a  oompetiliM.betwiitt  dbrtem  creditors  who  arrested  the  mooey,  and  the  Lady  upon 
m  inftftmcnt  ^ annualMit^   but  who  had  no  decreet  of  pcHnding  the  ground ;  and  the> 
^jnrestsirs  iarii^d)  that  witf lout  such  deoreet  the  annuahrent  could  not  be  preferi^ ;  but 
we  fo^nd  the  annuali^nt  prafevaMe..   M4nii.  Dun,  and  TinwaM  d^btecl.    Presidettt  W9s.- 
eiaar,  aa  I  waa«— Kov^raober  d. 

No.  11.    I750i  June  14.    Ceeditoes  of  CocffiNJEN  of  L^igtoiin; . 

The  question  was,.whether. inhibition  affect^  not.only  rightaof  ammaben^  t.  &  the 
annualrent-right  itself  or  the  stock,  but  also  the  bygone  aanuahpefits  duebeforeinhibition? 
The  Lmxk,  IJH^.Juae,  fimnd  the  bygone  a^ufdMite  did  not faS  under  infaiUtbn,  and 
prefeffedthe  assigiiea,-^]Ui^itiK>Qaeifc^t  KUkerran,  who  argued  l^igon  th^  oAer^de. 
The  President  joined  m  ^  istepkeulory  but  diflRsrod  fnm  the  whole  Bench>  as  w^  ax 
the  Bar,  as  to  his  rMs^na.  He  thought,  lliat  even  things  propeHy  moveaU^  mi^  Ml 
under  in)dbtt|pii»  «r  subjects  desoencfog  to  exeeutor^^;  nor  2«ffjf,  did  he  thhik  itof  any 
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■M»ne»l»'tho((gh  bygOde  afliiuab^nta  "were  Bot  appnsable  or  adjudgeable,  for  ho  thouglit 
Aaf  «ub)ects  aActable  hf  arrestmeM  or  confinnatioD  miight  fall  luider  iahifaitiou ;  3%, 
He  dnug^t  that  bygone  annuafa^nUl  might  be  adjudged.  Bui  hU  opixuon  was  fiauoded  09 
this,  that  personal  rights  did  not  fall  under  inhibition^  and  that  bygone  axmuahentB  are 
but  personal  though  secured  upon  the  lands.  But  I  confess  his  reasoiM  would  hardly 
have  satisfied  me,  jfbr  a  pecqotuil  dbpoatk»i  of  land»  or  ndjudications  aiebut  porsondi 
rights,  and  yet  would  fall  under  inhibition.  8do,  I  cannot  look  on  bygone  annualrenta- 
secured  by  infeftment  as-  personal  rights.  He  said,  that  if  they  were  real,  they  must  be 
now  created;  but  in  that  I  do  not  agree,  for  an  infeftment  in  a  yearly  annuity  is  an. 
infefbnent  for  every  year  that  should  afterwards  come  due.  ^(^,  We  found  that  an 
inhibition  on  letters  of  homing,  that  is  bearing  ^  because  the  Lords  had  seen  the  hom- 
ing^ was  void  and  null ;  but  this  last  superseded,  because  it  wa^  said,  that  tlje  univensdl 
practice  Mme  years  ago  was  otherwise. 

We  determined  the  question  mentioned  14tA  June  1750,  whctfier  it  was  a  nuRity  in> 
t^  iidi3xtioi^  that  it  paoeoeded  ^mfy  o»  a  hcMiilg  ^  and  the  parties  |MX)duced  na  le^tkau 
t76  instaiioet  ef  sudi  lalttbitmf  siaee  the  IMSi.  W3d we  unasymowdy  repelled  the  objoc- 
July  nSnk. 


Ko*  IS.  1 750^  Juae22.  MursBSVAD  against  M^^oi&xsatxs  of  Hadbxnotox. 

The  Lords  adhered  to  Strichen'^s  interlocutor,  findmg  no  nnnualrcnt  due  on  anagenfs 
account,  even  of  debursemeata  as  old  aa  1731,  and  rpfused  &  reclaiming  bilL. 

No.  IS.  175 U  June  11  ,.25.  CuEDrxoits  of Langtoun  cg-atn^f  Stewart, &c. 

A  PBKFER ABLE- debt  of  L.IOO&  stci&ig  on  this  estate,  with  annuah^nt  finom  1690,. 
being  conveyed  by  Archibald  Cockbum,  younger  of  LangtDun,  tothe  godety  for  Propa*- 
gating  Christian  Knowledge,  in  1723,  in  security  of  L.TOOO  sterling,  then  Borrowed;  and- 
Us  firther  IBir  Alexandhr,  (who  itnwBrm3cMB^ctt»iemJkio9)$^ 

t»Ho«ndi«ood  in  about  EJTtM  stofing^ iJiey  in  ITSOjoimi  ift  ipaadof  re]^.to  bwi  90^ 
UBMMg  m  ass%natiaB>  by  ArehibdLdto  theanimalceni:  Ufent  I7S%.off  tba  S^M)OP  eon* 
veyed  to tiie Saeicty>. mhmsii  Asg  heii  'm  tust  for iim^K'^^md. tbi»ti|i»ff|flt wHoaadbood > 
kUamated  «» the  Bociety^.  The  Saeieiy  ift  April  1732,.  on  the  nanMm  vS^btii^  trust*  madtf 
ifrer  tIiis<attMab«nt  in  Ardnbak^  biit.:8am^  ft  preftnenoe  io  Ammthmk .  iStb  If  aj  1733^^ 
Archibald  Cockbum  ass^ncd  these  annuahents  .to  Fatridc.€l'air&lrdiAM0UiHj4>f«<fe 
c^  L.1341.  Cisiwford  thereafter  attempted  to  pmnd  Langtoun^s  crop  and  furniture ;  and 
being  stopped  by  Stewart,  In^rm,  &c.  tte  taekaaiai^.  t&ey  wen  fo99iiliatAe:fbF.  ttv  debt 
a^  paid  it,  and  got  assignation  in  17^S^and^ia*  1739  pursued  poinding  the  ground.  In 
the  competition  belbwixt  these  two  assignations,.  Stewart  and  ^  other  tacksmen  obj^ted 
to  Houodwopd,  that  aasignatioa  and  intimation  were  jtiot  habife  to  convey,  bygone  annual- 
vents  cf  an  heritable  debt  c»:  right  of  annualrent,^ which  could  only  be  4ooe  by  possession 
or  pmnding  the  ground ;  2db,  .That  though  that- were  habile,  and  though  Sir  Alexander's 
signing  the^lecd  did  suj^y.  intimation  to  him,  that  was  not  suffiicient^  because  the  right 
was  not  iben  in  Archibald  Cockbum,  sxid  jus  ttuperveniena  does  not  hdidin  personal  rights ; 
apd  th^  W9^  no  intioiation  .of  AfcliibaldTs  right  in  1732  till  their  jprocess  of  poindicig. 
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But  as  ArcfaibalcTs  right  to  the  Society  was  only  in  security  of  a  debt  whereby  the  rever-^ 
sion  remained  with  him,  and  all  that  was  orer  that  debt ;  we  found  Houndwood^s  right 
sufficiently  completed,  and  therefore  preferred  him ;  and  25th  June  adhered,  and  refused 
a  reclaiming  bill  without  answers. 

No.  14.  1754,  Jan.  26.    Grant  against  Lady  Newmoee. 

Grant  sued  the  Lady  for  a  small  account  of  saddle  work  furnished  by  him  to  her 
brother  Colonel  Monro  of  Newmore,  to  whom  she  was  heir ;  and  she  obliged  him  to  bring 
proof  of  the  furnishing.  On  advising,  we  found  the  fumbhings  proved,  and  decerned  for 
the  account  with  annualr^t  from  a  year  after  the  last  article  and  expenses,  in  absence. 
Vidt  infra  February  16. 

No.  \B.    1754,  Feb.  15.    Millee  against  Newlands. 

NdT WITHSTANDING  the  judgment  26th  January  1754,  Grant  against  Lady  Newmore, 
—in  a  process  this  day,  for  the  price  of  merchant  ware,  L.54  value,  not  in  way  of  retail^ 
but  in  a  slump  bargain  to  be  retailed ;  we  refused  to  give  annualrent  for  a  year  after 
the  sale,  and  gave  only  from  the  dtation  in  the  process  ;-Hiad  thought  even  in  retail 
annualrent  was  not  always  due  from  a  year  after  furnishing ;  but  that  every  case  must 
be  judged  by  its  own  circumstances. 


APPEAL. 


No.  1.    17S4»  Dec.  11.    Blackwood  against  Russell,  &;c. 

The  Loards  found  the  ^creditors  subscribing  not  found,  in  respect  the  other  ctedttcsrs 
who  were  preferable  did  not  ngn.  My  reason  was,  and  was  the  opinion  of  the  Lordfl^ 
that  the  reversal  of  the  jud^^ment,  if  it  had  been  obtained,  wodd  have  been  beneficial  to 
the  whole  creditors  not  ajqpealing  as  weD  Us  Mr  Blackwood;  and  mease  Mr  Blackwood  had 
fHrevailed,  he  could  not  have  be^i  bound  in  the  terms  of  the  contract  to  communicate  his 
rights  to  the  less  preferable  creditcnrs  ngning,  since  the  preferable  creditors  did  not  dgn» 
«nd  would  be  preferable  to  him. 

No.  2.    1786,  July  8.      M'Leod  against  Gordon. 

Akkebvillx  and  lus  creditors  having  entered  an  appeal  against  the  deci*eet  given  for 
Gartie  against  Cadboll,  and  a  caption  being  raised  against  Cadboll  at  Robert  Gordon  the 
asrignee^s  instance,  after  the  appeal  was  served  against  him  as  well  as  against  Gartie ; 
Cadboll,  though  he  was  no  appellant,  presented  a  bill  of  suspension.  The  Lords  would 
not  pass  the  suspeneoon^  but  they  sisted  execution  of  the  caption  (raised  after  the  appeal) 
until  the  charger  obtain  the  warrant  of  the  Lords  inprasefUta  if  in  time  of  Session,  or  of 
three  Lords  if  in  time  of  vacance,  for  executing  the  same.— N.  B.  The  Lords  passed  thd 
InU  as  to  some  articles  upon  other  grounds,  and  refused  the  rest. 
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No.  S.    1 14i8f  Not.  2.    Campbell  against  Hove  and  Sinclair. 

(See  Note  relative  to  this  Case,  voce  Member  of  Pabliamekt.-^Ed.) 

No.  4,    1744,  Feb.  16.    Weir  against  Bailies  of  Hamiltox. 

The  House  of  Peers  having  feversed  our  decreet,  assoilzieing  the  Bailies  of  Hamilton 
from  a  process  at  Waggateshaw^s  instance  against  them  and  others,  for  meal  taken  from 
him  by  the  inhabitants  of  Hamilton  in  1740,  and  found  them  liabliB  for  bis  damages,  and 
ordained  that  the  Court  of  Session  give  directions  {or  carrying  that  judgment  into  execu- 
tion ;  the  pursuers  applied  for  letters  of  inhibition  and  arrestment,  in  time  of  vaeance,  and 
Drummore,  Onfinary,  refused  both,  and  would  not,  it  seems,  consider  it  either  as  a  dbcreet 
or  as  a  depending  process  ;  and  thereupon  the  pursuers  raised  and  executed  a  new  Hbel, 
libelling  their  former  process  and  judgments,  and  upon  it  got  letters  of  inhibition  and 
arrestment  This  libel  came  before  Xilkerran^  who  refused  to  proceed  on  it  without  a  spedal 
remit  from  us,  which  occasioned  a  petition  to  us.  We  indeed'  tliought  both  Ordinaries  too 
scrupulous,  and  remitted  to  Kilkerran  to^ve  execution  on  the  Lords  decreet,  so  as  the* 
inhilntion  and  arrestment  might  be  effectual:. 

No.  5-    1 750,  Dec.  5.    Eebr,  Deacon  of  Weavers  of  Dunfeemline. 

This  was  an.  appeal  to  the  Circuit  at  Perth,  certified  to  this  Court  Therefore,  on. 
Kerr^s  petition,  we  remitted  to  Kilkerran,  one.  of  the  two  Circuit  Judges,  to  hear  and. 
report. 


APPRENTICE. 


No.  1 .    1 785,  Jan,  15.    Staleek  agairist  Caemichael. 

The  Lords  found' the  petition  as  to  the  usurjr  not  competent,  and  the  other  point,  that 
the  contract  was  against  natural  liberty,  not  rdevant,  and. therefore  refused  the  bill  with- 
out answers.. 

No.  2.    1 7S8,  Jan.  18.    Sinclaie  against  M'Leod. 

The  Lord§  fbund  the  indentures  on  the  act  of  Parliament  8th  AnnsD  void  and  null, 
but  found  there  fies  no  action  of  repetition  Of  the  apprentice  fee ;  and  found  the  pttialties« 
cannot  be  sued^  for.  in  this  Court,  and  that- the  penalties  are  only  the  double  of  the  sum 
omittedJ. 

No.  3.    1742;  June  10.    Mes  Fenton  ag^aw**  Ank  Finlay; 

Tqe  Lords  refused.  Mrs  Fenton'^s  reclaiming  bill,  and  gave  expenses^  which  in  effect 
determines^  that,  an  apprentice,  marrying  during,  appreiiticeship,  does  not  irritate  the  inden- 
ture, or  subject  the  apprentice  to  damages,  when  the  apprentice  was  TnlBng  to  perform. 


33  APPRENTICE.  fEtCHiEs^s  Notb8. 


No.  4.    1742,  June  25.    Wright  against  Ensign  Lumsdean. 

EnsigH  LuMSDBAiY  havkig  enlisted  one  Wright  to  beasoldiery  who  was  txHind  appren-' 
tice  to  a  dresser  of  flax,  he  and  the  master  applied  to  some  Justices  of  Peace,  who  found  he 
could  not  be  enlisted  contrary  to  the  indentures,  and  set  him  at  liberty ;  which  being  brought 
before  us  by  suspension,  the  question  turned  some  time  on  the  common  law^  whether 
the  Crown  could  take  an  apprentice  without  his  master's  consent  ?  and  I  inclined  to  thinl( 
not,  and  so  did  all  of  us  who  spoke,  excejpt  the  President  But  my  difficulty  was  on  the 
clause  in  the  mutiny  acts  against  arrests ;  and  after  reading  the  clause,  we  delay^  till 
Tuesday  the  29th,  when,  upon  the  question,  it  was  given  in  fiivours  of  master  and 
apprentice,  and  the  bill  of  suspension  for  the  Officer  refused.  Pro^  were  Royston,  Drum- 
more,  Justice^Clerk,'  Strichen,  Kilkerran,  Balmerino,  and  Dun  the  Ordinary.  Con^y  were 
President,  Minto^  Munzie,  Leven,  tt  Ego. 


ARBITRATION. 


Ko.  1.    1735,  Feb.  12.    Sk£K£s  against  Creditors  of  Thotrs. 

The  Lords  found  John  and  Elizabeth  Skene  not  bound  by  the  decreet-arbitral,  not 
having  agned  the  submission,  though  their  interests  were  produced  before  the  arbiter. 

No.  2.    1736,  Dec.  10.    Sikp3on  agaimt  Sirachan. 

The  Lords  unanimously  adhered,  and  found  the  arbiter  could  notdesiioy  the  decreet* 
arbitral. 

No.  3.    1738,  Jan.  17.        Blair  against  Gibb. 

It  appeared,  that  during  the  currency  of  a  prorogation,  the  decreet-arbitnd  bdtng  writ» 
ten  out  and  signed,  the  arbiters  would  not  publish  or  deliver  it  up  till  they  were  paid  for 
their  labour ;  that  they  had  a  tveicfy  widi  botli  pairties ;  Aat  one  of  then,  Slair^  who 
knew  nolhio^g^  ^  conients  c^  the  decroets^arbiical^  was  wiUing  to  join  with<3ribb  the 
•thcr  in  pftyuig  ibedi  a  suvdi  but  wwdd  apt  agree  to  their  demand,  but  that  Gibb  by  him* 
adf  paid  lben»  and  that  tbmvifou  the  arbitetis  gttve  the  decreet  to  be  registrate.  This 
the  Lords  fpund  relevant  and  proved  to  reduce  the  decreet-arbitral, .  that  the  same  had 
been  obtained  by  corruption,  and  ordained  the  money  paid  to  the  arbiters  to  be  put  into 
the  Clerk^s  handsi  to  be  agph^'tojiiouB  uses  as  tkey  should  direct.  They  would  jaat 
order  it  to  be  paid  to  Gibb  because  he  was  particqu.  They  would  have  inflicted  a  higher 
censure  on  the  arbiters,  but  that  by  the  circumstances  and  their  ingenuity,  it  appeared 
that  they  thought  they  were  doing  a  lawful  thing.  The  Lords  aifliered  1 7th  January^ 
and  refused  the  arbiters^  bill  without  answ^a 


EfcCHtEs's  NoTigs.]  ARBITRATION, 

No,  4.    1788,  Jan.  12.    Lord  Lovat  against  Frasek's  Children. 

The  question  concerning  the  reduction  of  a  dccreet-arbitral,  for  that  all  the  articles 
claimed^  were  not  determined,  but  some  referred  to  the  Judge  Ordinary,  seems  to  be  of  gene- 
ral importance.  It  carried  bj  a  majority  to  repel  the  reasons  of  reduction.  What  seemed 
to  move  some  of  the  Lords  was,  that  the  submission  was  general,  exc&pt  as  to  one  particular ; 
and  they  thought,  that  though  in  special  submissions,  the  whole  particulars  must  be  deter, 
mined ;  yet  in  general  submissions  some  articles  may  be  detennlned,  and  ot}iers  having  no 
connection  with  the  articles  determined  may  be  referred ;  and  so  where  one  particular  is 
submitted,  that  one  may  be  determined,  and  even  others  with  respect  to  the  general  clause, 
and  yet  other  articles  having  no  connection  with  them  left  undetermined.  J?ent).  Justice- 
Clerk,  Drummore,  Haining,  Kilkerran,  Leven,  et  me,  • 

* 

No.  5.     1788,  July  18. — 1741,  July  10.    Gardner  against  M'Ilhose. 

There  being  an  objection  to  the  prorogation  by  arbiters  of  a  submission  that  it  wanted 
the  writer'^s  name ;  the  Ordinary  had  sustained  the  nullity,  but  allowed  a  proof  before- 
answer  of  homologations.  When  the  case  was  advised,  some  o£  the  Lords  doubted 
whether  it  was  a  nulUty,  but  there  being  a  proof  of  the  petitioners  compearing  and  giving 
in  claims  and  others  after  the  prorogation,  they  found  the  homologation  relevant  and 
proved^  2dly^  The  submission  being  to  the  arbiters,  and  in  case  of  variance  to  any  one 
of  tliem  and  the  oversman,  and  the  decreet  being  by  one  of  the  arbiters  and  oversman 
upon  the  narrative  of  such  variance ;  the  Lords  found  that  evidence  enough  of  the 
variance,  unless  a  proof  had  been  offered  that  they  did  not  meet,  or  had  not  finally  varied ; 
and  therefore  repelled  the  objection,  tliat  there  was  no  reference  by  the  other  arlnten 
Stioj  The  submission  oontmmng  a  penalty  of  L.lOO  Scots,  the  decreet  decerned  a  sum  to 
be  paid  under  L.7  of  penalty,  and  by  a  separate  clause  decerned  the  decreet  to  be  per- 
formed under  the  said  penalty  in  the  submission  of  L.IOQ  Scots.  The  Lords  found,  that 
both  penalties  oould  not  exceed  L.lOO,  but  did  not  find  that  a  nullity  in  the  decreet.  ThiK 
second  point  was  determined  the  same  way^  34tb  February  1739,  Walter  Grossett  against 
Colonel  Erskine  and  Creditors  of  Balquhan. 

No.  6.    174.1,  July  10.    Captain  Gardner  against  Brown,  &c. 

The  Lords,  in  respect  this  was  a  question  of  rights  of  lands,  and  that  the  submissioi^ 
at  least  as  to  Bumton,  was  plainly  no  more  than  verbal,  they  found  tlie  same  not  bind- 
ing, and  therefore  altered  the  Ordinary''s  interlocutor ;— but  10th  January  1739  they 
altered,  and  sustained  the  decreet-arbitral.-*l3th  July  1738. 

The  Lords  found,  that  a  submission  not  containing  any  penalty,  nor  power  to  tlie 
arbiter  to  decern  in  one,  the  penalty  of  \u.&  in  this  case  is  not  due,  and  found  no  damages 
or  expenses  due,— 10th  July  1741. 

No.  7.     1 742,  Jan.  29.    Dalgleish  against  Johnstons. 

The  Lords  fined  and  imprisoned  arbiters  for  a  decreet-arbitral,  when  they  saw  tlie  sub- 
inission  was  brought  about  by  a  trick  to  which  the  arUters  were  accessory,  and  the  decreet 
exceedingly  unjust  and  contitny  to  kw. 


^ 


W  ARBmiATlON.  [ElchimV  Notes. 


No.  8.    1748,  Not.  15.    Grant  against  Ochteklony* 

A  SUBMISSION  bdng  entered  into  betwixt  these  parties  in  London,  but  in  oior  Scots  ftxnn 
ivith  a  clause  of  re^stration  in  tlie  Books  of  Session,  the-  arbiters  decerned  L.200  or  L.3D0 
lo  be  paid  by  Grant  to  Ochterlony,  upon  which  Grant  was  charged  \  and  he  suspended,  and 
rmsed  reduction  upon  tht;  head,  he  said,  of  gross  iniquity ;— and  the  quesdon  was,  whether 
we  could  set  it  aside  on  iniquity,  in  respect  that  it  was  entered  into  in  England,  notwith- 
istanding  the  regulation  1695  ?  t]iat  is,  whether  it  is  to  be  governed  by  the  law  of  Scotland 
br  England,  where  it  is  supposed  in  this  argument  it  might  be  set  aside  ?  There  had  been 
two  former  submissions  by  bonds  conditic»iaI  in  the  English  form ;  and  we  were  told  from 
the  Bar,  that  the  arbiters  observing  that  the  balance  would  dome  oat  against  Mr  Prands 
Grant,  prcqposcd  that  it  should  have  a  clause  of  n^stration  in  Scotland  ;  upon  which  the 
last  submission  was  made ; — and  this  last  determined  me  to  think  the  law  of  England 
should  be  the  rule ;  because  the  general  rule  is,  tliat  the  law  of  the  locus  contractus  must 
govern  all  c6ntracts ;  as  we  have  often  judged  in  tlie  questions  of  the  statute  of  limitatioit 
of  promissory-notes,  accounts,  &c.;  and  though  it  might  be  reasonable  to  have  execution* 
Bi  Scotland,  yet  I  could  not  think  the  parties  meant  to  make  the  award  short  of  the 
balance  come  out  (gainst  Mr  Grant,  but  subject  to  review  tf  due  by  Auchteriony.  Dun^ 
Minto,  and  President,  thought  the  law  of  Scotland  is  the  rule  of  judging;,  and  the  Pre* 
sident  thought  that  tlie  form  of  A'e  deed  made  Scotliand  the  locus  contractus ;  but  KiI-> 
kerran  and  Drummore  thought  the  law  of  England  was  the  rule ;  and  Milton  wanted 
first  to  hear  the  iniquity ;  and  without  a  vote  we  remitted  to  the  Ordinary  to  hear 
them  on  the  article  of  enorm  lesion  that  he  complains  of,  and  to  ^ve  in  his  article 
signed. 

No.  9.    17^1^  June  II.    M'Kenjzie  of  Redcastle  c^imtSiR  T.  Caudeit. 

These  parties  entered  first  into  a  general  submissibn  df  all  daggs  and  claims,  excepting, 
one  particular  claim,  and  sometime  thereaf^r  they  entered  into  another  submission  to  the 
same  arbiters  of  that  claim,  but  without  any  ^neral  clause;  The  arbiters  gave  ia  thek 
decreet  on.  both,  and  ordered  general  discharges  to  be  granted  of  all  claggs  and  claims 
before  the  date  of  the  last  submission.  Kedcastle  wanting  to  get  free  of  this  decreet- 
arbitral,,  suspended  it  as  being  ultra  vires,  ui  ordering  disch&i^s  of  claims  arising  after 
the  first  submission,  which  the  second  submission  gave  thenr  no  power  to  do,  though  he 
owned  that  there  were  no  new  claims  known  to  him.  The  charger  inter  alia  alleged 
homologations,  by  giving^  up  vouchers  to  be  biumt,.  whereof  the  Ordinary  allowed  a  proof 
before  answer.  Hedcastle  complained,  for  that  the  proof  fay  witnesses  to  rear  up  claims 
was  not  competent.  But  we  thought  there  waa  no  nullity  in  the  decreet  ;^  that  though 
the  decreet  would  be  good  only  as  to  ckdms  preoeduig  the.  first  aubmtsaion,..  yflt  ihoft 
was  no  nidlity,.especially  since  there  were  no  new  claims ;  as  we  have  seen  sundry  decoeet- 
arbitrals,  ordering  such  discliarg^s  of  all  chums,  preceding  the  decrjs^t  erroneously,  instead 
of  preceding  the  ^ul^mission,  which,  wi^  never  £ound.  a  nullity.. 
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ARBITRIUM  BONI  VIRL 


No.  !•    17S4,  Feb.  19.    Agnes  Corsan,  &c.  against  Maxwell.  &c. 

• 

The  Lords  found  they  had  no  arbitriment  in  place  of  the  arbiters. 

No.  2.    1789,  Dec-  21.    Captain  Campbell  cigainst  Campbell,  &c. 

Find  that  a  provision  in  a  contract  of  marriage,  in  favours  of  bairns  of  a  marriage,  is 
not  fulfilled  by  ^ving  the  whole  to  one.  Sdty,  That  ike  fafther  has  a  naiNiral  fow9t  of 
diviflion.  3^,  That  the  father  may  layout  his  fiftoney  on  a  land  estate,  and  g^e  k  to  his 
eldest  son,  and  burden  it  with  provisions  in  money  to  the  •other  duldren.  4Afy,  That 
he  had  power  to  delegate  that  facidty  to  other  friends  to  be  executed  afiier  his  death.— 
Renitentiiua  Armston,  Dun,  Haining,  Mid  Tweddale.  JTamiary  Sth,  The  Leeds  adhered, 
and  refused  a  Inll  without  answers. — 16th  December  1736. 

In  this  case,  mentioned  iupraj  15th  December  1738,  The  Lords  feund  the  disposi- 
tion to  the  eldest  son  void  tit  toto,  and  that  we  could  not  sustiun  and  burden  it  with 
rational  provisions,  since  the  referees  have  decUned  tpdeterpiine  iite^  prpTisiQAs.  It 
carried  six  to  five,  besides  the  President,  who  was  on  the  side  of  the  majority.— iZentifen- 
tibtts  Royston,  (who  was  Reporter)  Drummore,  Strichen,  Dun,  and  Amiston. 


ARRESTMENT. 


No.  1.    178S,  Jan.  16.    Thomas  Ghaint  agam^t  Jeam  Watt. 

The  Lc»rds  found,  though  Peacock'^s  assignation  was  not  intimated  yet  the  subject  was 
arrestable,  and  the  arrestment,  if  formal,  would  be  preferred  to  any  subsequent  transia* 
tion  by  Peacock  ;•— but  the  Loids  sustained  the  objection  to  the  arrestment,  that  the  cita- 
tion  in  the  -process  was  null,  and  »so  no  depeodance.  3/tp,  Upoo  the  si^position  that  the 
arrestmeat  had  been  valid,  they  repelled  the  objection  to  Grants  decreet  of  QonstitutiQii, 
that  there  was  no  other  proo^  than  holding  Peacock  as  oonfest. 

No.  2*     1 735,  June  JiO.       Oek  and  SiBBAU>  against  HaBtVii:. 

*  'Th£  Lords  were  mueh  diScnhed  and  divided,  and  inclined  mud}  to  a  hecuing  in  pve- 
senee,  hiEit  the  parties  were  poor,— -and  upon  '&e  vote,  it  carried  six  to  five  to  pvefer 
Harvie,  the  last  arrester,  in  the  Reoeiver'-GeneraTs  hands,  wh^n  the  'pase  of  the  lands 
was  then  m  'his  hands  to  tiie  prior  arrestment  m  die  Court.of  Cicdhequer,  and  in  tlic 
Receiver's  hands  before  he  had  got  the  pri<» :— But  by  fix  to  four  they  pre&rred  X)|r, 
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S»  ARRESTMENT.  |;ELc]ns8'8  Norc^. 

the  ass^ec^  who  had  both  intimated  his  assignation  in  the  Court  of  Excbequar^  and! 
abo  to  the  Reeeiyer-GrenenJ  and  hia  depute,  to  the  sakl  last  arrestment,  thou^  at  the 
time  of  intimation  the  money  had  not  come  to  the  Receiver's  hands» 

No.  8.    1735,  June  19..       English  offainst  Wilsonl 

Trx  Lords  preferred  the  arrestment  on  the  homing  to  the  arrestment  on  the  Ad"n'n^f 
precept^  though  prion 

t 

No..  4.     1786,  Jan.  17.        Baillie  against  BtJRTON  and  OTHEits. 

An  arrestment  being  used  in  die  hands  of  a  tenant  of  lands,,  upon  the  15th  of  Mo^f 
1735,  betwixt  twdT<  and  one  afternoon,  the  Lords*  found  only  the  Whitsunday  half^ 
year'^s  rent  and  piseceedings  earried  by  the  arrestment ;  but  not  the  subsequent  Martinmaa 
half-yearns  rent,^  because  the  messenger  nughtbe  imstaken  in  » few  minutes;:  but  had  the 
arrestmant  been  some  bour&  after  in  the  afternoon,  they  thought  the  next  Martinmas 
rent  would  also  hare  been  affected,  as  then.  current.^-Thia  was  pronounced,  though  there 
3ras  na  Gom^tition^ 


No.  5.    Mde^Teb.  24.    Credito&s  of  Ogilvik,,  Competing: 

The  Lords  pceferred  Batfous,  though  Finhaven^s  arxestment  was  prior,,  and  notwith-*- 
staacKng  of  the  collusion :— They  were  indeed  of  opinion  unanimously,  that  Balfour 
aould  have  no  benefit  by  reluming  his  pnxxss  wiUiki.  the  ordinary  time,  and  at  the^ 
same  time  keeping  Finhayen^  unretumed.  But  the  ratio  dtcidendil  was,  that  BalfourV 
fbrthoomihg  and  Finhaven'^s  constitution; being  given. out  on  the  same  day,  though  they* 
had  been  returned  and  enrolled  on  the  same  day,  Finhaven  oould  not^  compete,  because* 
Balfour  s.  decreet  of  forthcoming  must  have  been  pronounced'  on  the  same  day  witir 
Fiahaven'^s  decreet  of  constitution,  and  till  that  was  extracted,  he  could  not  compete,  be^ 
ca,use  he  could  have  no  decreet  of  farthcoming',  which  is  an  ^epution,  and'  mu^t;  be.  on 
a  decreeiL    S4th  Febniar]^  173@,  The  Lords  adh^ed.r-4ith  February  1736: 

No.  6.     1786,  Dec-  7.    Creditoiis  of  Menie  against  BLoasiFiELD. 

The  Lords  adhered  to  the  Ordinary'*s  interlocutor,  fihding  the  quality  in  Koomfield^s 
oath  extrinac,  because  he  did  not  depone  upon  pajonenta  made,  but  upon  compensation ; 
for  several  of  us  thought,  that  if  the  bond  was  not  produced^  Ae  quality  of  payment  in 
the  debtor's  oath  would  be  intrinsic  against,  the  arrester,  as  well  as  against  the  original 
oreditcx'.  As  to  the  other  pointy  Whether  oompensadbn  can  yet  Be  prov^  by  the  oom« 
raon  debtor^ oath  against  the  aiarester,  as^was  found  itmight  in  the  ease  o£Sir  WilHanv 
Naim,.  and'  before  that  case,  iu  the  case  betwixt  Home  and  Lord  Edward  Murray^,  the 
liOrds  unanimously  ^  found,  that  any  liqiud  grounds  of  compensation  that  were  liquid 
before  that  arrestm^t,  might  yet  be  proved  by  th«  common  debtor^s  oath.?— 3d  Pecendtiar 
1736..   (Sec  Not^  race  Oatji-X 
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Ko.  7.    1737, Decs.  Forbes  ^ain^< Ross. 

A  aiTESTioii  occurred  If  an  arrestment  is  used  of  a  liquid  debt^  and  duiing  the 
forthcoming,  the  defender,  in  whose  hands  it  was  used,  having  taken  a  decreet  against 
his  creditor,  (the  principal  debtor  in  the  forthcoming)  liquidating  a  debt  due  to  him  be* 
lore  the  arrestment,  but  not  liquid  at  the  date  of  llie  arrestment,  the  question  was^ 
Whether  that  debt  could  compensate  the  debt  arrested,  though  it  was  not  then  liquid  ?-^ 
and  for  certain  the  compensation  cannot  operate  farther  back  than  the  liquidation,  before 
which  the  first  debt  w)9i8  affected  by  the  arrestment — The  Lords  were  of  opinion  gene- 
rally, (but  had  no  occarion  to  give  any  interlocutor  upon  it)  that  the  arrestment  did  not 
Kinder  the  compensation ;  but  I  own  I  am  not  dear.  It  is  plain  an  asngnation  intimated! 
at  the  date  of  this  arrestment,  would  have  hindered  any  subsequent  compensation.. 

No.  8.    1 788,  July  4.        LocHwooD  cLgainst  Wilson. 

The  Lords  were  somewhat  divided  in  their  opinions  about  these  arrestments.*— -Amis--- 
ton  thought  the  debt  not  at  all  arrestable,  because  secured  by  adjudication  ;  which  was- 
indeed  my  awn  opinion  ;.  and  though  I  preferred  Wilson,  yet  that  was  because  I  thought 
Lpchwood's  arrestment  inept,,  and  then  there  was  none  to  compete  with  Wilson,  for  Sir 
Jimies  Campbell,  who  alone  had  interest,  did  not  object. — But  the  Preddent  and  others 
thought,  since  the  money  was  cons^ed,  it  might  be  arrested,  and  therefore  upon  sup- 
goflitionof  its  being  arrestable,  they  proceeded  to  determine  the  preference ;— and  it  car- 
ried to  prefer  Lochwood^s,  almost  unanimously  ;r-but  then  they  were  divided  in  their, 
treason  of  preference.    The  President,  Royston,  Milton^  Drummore,  Ju8tice-.Clei*k,  and 
Dun,  thought  hb  arrestment  preferable  to  Wilson^s,  merely,  because  Lochwood'*s  was  iu 
the  Clerk^s  hands,  which  they  thought  preferaUe  to  an  arrestment  in  Kiman'^s  hands,, 
though  it  had  been  prior..  The  rest  thought,,  that  Kirmufand  the  Clerks*  were  to>be  ooa- 
sidered  as  the  same  person,  and  the  arrestment  first  in  date  was  preferable  in  whosc-soever  - 
bands  laid.     To  reconcile  them,  I  proposed  to  mention  in  the  interlocutor,  the  date  of 
the  aniestments ;  but.  the  President,  Sec  were  for  laying  tlie  preference  on  its  being  in 
the  Clerks^  hands;  and  therefore  it  was  put  to  the  vote,  whether  the  interlocutor  sliould. 
mention  the  dates  of  the.  arre$nnents;  and.  it  carried,  to  mention  them  seven,  to  six,, 
Minto  being  absent. 

No«  9.    1788,  Dec.  3L.  Eabl  of  Aberdeen  ^ainitCREDixoES  of  Scott^. 

APTsa-a  f^U  hearing,  tbe  Lords,  find  that  an  arrestment  does  not  fall  by  the  death  of 
the  persons ini whose  hands  it  is  Iaid,,but  may.  be  made,  effectual  by.a/orthcommg  against 
his  heir.. 

Nq.  10..    1789,  Jan.  10;    Cbbditors  of  Menzies  oTLetliem^  Competihg. 

TliE  Lords  fdund'  that  intimation  to  the  treasurer,  and  successors  in  ofSce,  or  arrest- 
ments in  his  handd,  is  a  habile  dSigence  to  affect  the  debt;*— and  \^t'  ipoved  us  was, 
dfat  by  the  constitution  of  this  hospital,  the  treasurer  is  the  proper  officer  fer  granting 
the  bond  and  .Uiiding  the  aociety. 
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No.  11.     1739,  Feb.  7-    Sinclaik  against  Ceeditors  of  Her  HusEA^m. 

The  question  occurred^  that  was  det^mined  Sth  July  17t#,  SprWi  4^  Milton  ^f^ainst 
Sir  James  Grant,  Wliether  an  arrestmeiit  for  a  huBbaad*e  debt,  <tf  an  lieriliable  debt  due 
to  tlie  wife,  that  is,  a  bond  bearing  annualrent,  carrieB  the  whole  jW  marit^  or  only  the 
bygone  annualrents  ?— The  Lords  found,  aght  to  five,  that  the  arrestBMit  MSeetB  only 
the  bygone  annudreots  then  due.  The  President,  Royatoi^  Amiston^  Aec  wece  in  die 
najority. 

No.  12.    1 789,  June  26.    John  Tuach  against  M'Kenzie. 

The  Lords  found,  that  the  arrestment  by  the  revers^^s  creditors,  does  not  affect  tlie 
consigned  wadset  sum,  so  as  to  prejudge  the  redemption  and  hinder  the  declarator. 

No.  IS.    1 789,  Nov.  20.    Creditors  of  Scott  against  Earl  of  Aberdeen. 

The  Lords  had  no  sufficient  evidence  of  the  practice  of  raising  forthcoming  before  exe- 
cuting the  arrestment,  and  therefore  would  not  determine  that  point ;  but  they  generally 
inclined,  if  such  was  the  practice  (of  which  I  much  doubted)  not  to  alter  it ;— 4>ut  then 
they  determined  another  very  general  point,  viz.  that  the  arrestment  1729,  in  the 
hands  of  Blair  Younger,  affected  the  subject,  notwithstanding  he  was  not  then  served 
heir,  in  respect  he  was  the  apparent-heir,  and  mstenebat  personam  defunctif  and  haredita- 
temjacentem ;  and  tlierefore  adhered  to  the  Ordinary'^s  interlocutor,  repelling  ^e  objection ; 
— and  I  own  I  cannot  find  out  another  metliod  of  afFeeting  a  personal  moveable  debt  due 
by  a  defunct  "bankrupt  at  the  instance  of  the  creditor  of  his  creditor.  Amiston  was  of 
the  opinion  of  the  interlocutor ;  but  seemed  to  think  there  is  another  way  in  law  of  affect- 
ing, viz.  by  adjudication ;  but  if  thb  be  competent,  I  doubt  at  least  it  is  not  practiced. 

No.  14.     1740,  Jan.  16.    Sir  Robert  Gordon  agaimt  Sir  H.  Innev. 

The  Lords  found  the  sums  in  Ludovick  (rordon^s  bills  on  Bamsay  and  Strachan, 
affected  by  Harry  Innes^s  arrestment  in  Falconer^  liands,  to  whom  the  bill  was  indorsed, 
and  I  think  rightly,  though  I  also  should  have  thought  that  an  arrestment  in  Hamsay 
and  Strachan's  own  hands  would  have  affected  them,  and  that  in  a  competition  betwixt 
two  such  arrestments  the  first  must  have  been  preferred.— 13th  February,  The  Lords 
pretty  unanimously  adhered,  except  Drummore,  who  was  for  a  re-examination. 

No.  15.     1740,  Nov.  7.    Robert  Biggar  against  Sir  Robert  Prihgl^. 

The  Lords  found  the  defence  upon  the  game  act  relevant,  to  fae  proved  by  Ihe  eath 
dther  of  Mr  Ailves,  the  oamronn  dditor,  or  Hr  Piii\gle,  his  trustee,  in  thefbill  against 
Sir  Robert  Pringle,  a  creditor  of  Mr  Alves  arresting. 

No.  16.    1741,  Jan.  !2l.  A.  against  JB. 

Qk  report  of  Lord  Amiston,  the  Lords  found,  that  an  arrestment  on  «  rc^strate  Ull, 
bearing  <<  ay  and  until  the  arrester  were  paid^  of  the  principal  sum  in  the  l»ll,  without 
mentioning  annualrent^  bygone  or  in  time  coming,  could  carry  no  jnore  in  a  competitioB 
of  creditors  than  the  neat  prindpal  smn. 


EuBiEa's  NoTSS.]  ARRESTMENT.  39 

No.  17.    1T41,  July  S£.       White  agaimt  Maxwbli« 

Tbb  X^ids  founds  that  aa  arrestment  being  laid  on  upon  a  hormng,  on  a  i*egi$trate 
dmreetparlntndy  the  decreet-arUtral  being  $uq)endcd9  the  arrestment  may  be  loosed  uppo 
catttioPi  and  granted  a  warrant  accordingly. 

N6k  19.    1742^  Jone  SS.    CeeDitors  of  Hardin  Comfetiag. 

The  Lords  repelled  tbe  criticism  upon  CarmichaePs  precept  of  arrestment,  which  was 
founded  on  the  way  of  pointing  tlie  precept^  which  itself  was  not  pointed.  2dly^  Found 
that  arrestment  in  the  Treasurer  of  die  Banks's  hands  was  habile  to  afiect  any  debt  then 
due  by  the  Bank  to  Rardie)  in  virtue  of  the  assignation  to  them.  S^xo,  Found  that  Car- 
awIneTs  arrestmeiil  did  not  fall  by  Hardife  tibe  eommon  debtor^s  death.  But  found, 
4#»)  Thai  Moamon,  his  veliet,  having  the  first  oompkte  ddigence  by  confirmation  as  exei- 
eutar^creditor  before  any  decreet  of  fbrthcooiiog,  therefore  the  relict  ought  to  be  prefeired 
i^eeeably  to  the  reasonii^  in  Harcarse,  (Dict.  No.  36.  p^  3791,)  and  agreeably  to  the 
kEW  where  a  poinding  happens  after  Birestment  bef<»*e  fortbooroing.  But  wo  did  not  de- 
tamiine  llie  other  poin^  whcfdier  there  was  amy  debt  due  by  ^  Bank  to  Hardie  in 
1738  that  coidd  be  aifoetod  by  arrestment,  wherein  we  secofied  not  to  agree.  The  Presi- 
dent and  I  ascmed  to  think  die  arrestment  habile  to  affect  the  conditional  obligation  on: 
the  Bank  to  accept^  for  there  appeaned  to  be  no  other  fonn  o£  diligence  to  affect  it. 

No.  20.     1742^  Nov..  31 ..  Rae  agomst  Nhelsox.. 

The  Liords  unanimously  adhered  to  the  Ordinary^s  interlocutor,  finding  tliat  the  inte-- 
rest  in  the  copartnery  was  afEactable  by  the  arrestment  in  the  other  portner^s  hands,  and 
that  whether  die  partner'^s  effects  wece  at  home  or  abiDad. 

No.  21.    1742^  Dec.  9.    Ciu:BiTO£Sof  WBDDEBSuiu^a^atW/M'KBNziE. 

§ 

We  all  agreed  that  Sir  Alexander  Wcdderbum'^s  interest  on  tlie  estates,  for  which  he 
was  ranked  on  the  estate  of  Innerichty,.  could  not  be  affected  by  arrestment ;— -but  we 
Bemkted  the  whole  to  the  Ordinary  to  hear  them  on  the  other  pouitSb 

N^.  22.    1744,.  Feb.  23.    Gabeise  N^tieb.  affaihst  Lord  Elphixgstox. 

We  had  no  difficulty  that  Lord  Elphingston  was  not  bound  to  give  an  oath  of  oalumny ; . 
but  the  ^at  question  was  as  to  that  part  of  the  interlocutor  burdening  Mr  Napier  witli 
producing  the  Company^s  books,  though  he  was  arresting  as  a  creditcir;  and  it.  did  not 
appear  to  us  that  he  had  any  connection  widi  the  Company ;  but  an  observation  of  the 
President's  satisfied-  me,,  that  by  the  quality  of  die  contract.  Lord  Eljdiingston  was  to 
give  notioeto  die  Cctttpanf^.thefefone  the  boc^a  are  the  most  proper  proof;  and  the  qame 
BMst  hold  ^€l»'the'%ue9tim  ii>  whether  the  defender  gave  notice  to  the  common  ddl^r 
0f  any  aaalto  as  of  ^isbiawiirTng  a  bill  ?  and  the  President  iastanocd  also  meicbants'  books 
andacCMuts  for  ^¥iBg  debts  due  to  them  paid. 


^ 
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No.  23.    1745,  Feb.  12,    Thomas  Grant  agaimt  William  Jones. 

Jones  arrested  betwixt  twelve  at  night  of  Sundayi.  the  15th  of  May,  and  one  in  the 
morning  of  the  16th,  and  Thomas  Grant  arrested  at  five  in  the  morning,  and  Jones  ar- 
rested  again  at  the  same  hour.  President,  Arniston,  and  I,  doubted  whether  arrest- 
ment at  midnight  is  kgal.  I  moved  anotlier  doubt,  that  the  first  arrestment  depended 
on  a  few  minutes,  viz,  Whether  before  twelve  at  night  or  after  i  They  notwithstanding 
preferred  Jones,  seven  to  seven.  Only  the  President  had  no  vote.  26th  Februivy 
1745,  Adhered. 

No.  24.  1 745,  June  9.   Creditors  of  Glexdoning  against  Montgomery. 

Macbiehill,  as  factor  for  the  Earl  of  March,  bring  creditor  to  Glendoning  in  a  Inll, 
sent  it  to  the  Clerk  of  Peebles  to  protest  and  registrate  it,  which  he  did  at  Peebles, 
though  the  bill  was  not  payable  there,  nor  the  debtor  nor  his  residence  there ;  and  in 
his  protest  mentioned  a  procurator  compearing,  and  witnesses  present,  though  nrither 
was  true.  This  protest  was  taken  and  r^;i8trate ;  6th  January  homing  was  raised,  and 
executed  6th  May,  but  nothing  further  done  till  the  day  after  he  broke  in  October ;— and 
then  he  poinded  a  number  of  sheep^  which  sheep  he  did  not  dispose  of  till  the  Whitsunday 
following.  And  the  preceding  November  the  other  creditors  arrested  in  Macbiehill'^s  hands. 
And  in  the  forthconung,  the  above  facts  were  proved,  and  the  qreditors  inusted  that  the 
poinding  being  null  and  illegal,  Macbiehill  should  make  fortlicoming  to  them,  or  value 
of  them.  We  all  agreed^  that  Macbiehill''s  bwa  JUm  ought  to  defend  him  against  all 
personal  consequences ;  but  several  of  us  thought,  that  it  could  not  defend  against  resti- 
tution ;  others  thought  the  sheep  coming  honajide  into  his  hands,  he  could  not  be  boimd 
to  restore  to  the  common  debtor,  without  payment  of  his  debt,  and  the  same  defence 
should  be  good  against  arresting  creditors.  The  Lords  found  him  not  bound  to  restore 
till  he  be  pud  his  debt  Renitentibus  President,  Minto,  Tinwald,  et  Me.  This  passed 
the  9th  instant;— and  on  a  reclaiming  bill  this  day,  14th  June,  we  adhered.  RenUenU 
also  Kilkerran. 

No.  25.    1 745,  July  9«    Blair  against  Henry  Balfour  of  Dunboig. 

The  question  was.  Whether  a  common  debtor'^s  oath  is  good  against  an  arrester  pur- 
suing a  forthoomii^,  to  prove  a  compensation  in  favour  of  the  defender,  in  whose  hands 
arrestment  was  used,  notwithstanding  the  common  debtor  was  insolvent  ?  Munzie,  Ordi 
nary,  had  found  it  proveable  by  his  oath ;— and  we  Adhered,  notwithstanding  the  deci- 
jnon  23d  November  1725,  Sir  William  Nairn.— iZeni^eit/e  Kilkerran. 

Na  26.    1 746,  June  29.     M'Leod  of  Geiuies  against  M'Leod. 

Cabboll  being  charged  upon  our  decreet,  sought  out  debts  of  the  charger'^s,  and  pur- 
chased one ;  but  being  advised  that  compensation  would  not  be  admitted,  caused  arrest- 
ment to  be  laid  in  his  own  hands,  and  obtained  suspennon ;— 4md  a  proof  bang  allowed  of 
the  iact^  the  Lords  this  day  found  CadboU  liaUe  in  Genzies^s  whole  eaqpenses,  which  they 
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taxed'  to'  L.60  sterlii^,  and  fined  in  L  30  steriing,  payable  to  Mr  Kilpatiick  the  detk, 
for  the  use  of  the  poor,  and  decerned. — '19th  June  1746. 

No.  27.    1748,  Nov.  9.    David  Gibson  against  Sib  Richaed  Murray. 

Captaik  Campbell,  Curator  to  Campbell  of  Kilbeny,  accepted  a  bill  to  Dougal 
Murray  for  an  account  due  him  by  Kilberry.  Gibson,  as  crechtor  to  Murray,*  arrested 
in  Kilberry'^s  hands ;  and  afterwards  Murray  assigned  it  to  Sir  Richard  Murray ;  and  in 
a  oompetilion.  Dun  preferred  Sir  Richard  Murray.  But  on  a  reclaiming  bill,  we  unani- 
mously preferred  the  arrester,  notwithstanding  it  was  said  that  the  account  was  prescribed 
quoad  modum  probandiy  for  still  he  remained  debtor  in  the  money,  and  in  this  process  owned 
the  debt 

No.  28.     1751,  Jan.  11.  A.  against  B. 

Lord  Justice-Clerk  reported  a  question  for  advice  :— An  arrestment  was  used  for 
a  debt,  and  thereafter  the  debtor  was  charged,  and  denounced  to  the  horn  for  the  debt, 
whereby  it  began  to  bear  annualrent ;  and  in  a  competition  with  other  arrestments,  the 
question  was,  whether  tlie  arrestment  could  be  preferred  for  the  annualrents  arising  from 
the  subsequent  homing,  or  <Hily  for  the  sum  for  which  arrestment  was  used ;  and  it  carried 
to  prefer  only  for  the.  principal  sum. 

.  • 

No.  29.     1752,  Dec,  12.      Faichney  against  John  Campbell. 

Austin  gare  a  promissory-note  to  David  Graham,  both  then  in  London,  in  1744,  for 
L.50,  which  he  indorsed  to  Pringle,  merchant  in  London,  and  the  indorsation  was 
blank,  and  Faichney  purchased  it  from  Pringle  without  filling  up  the  indorsation. 
Austin  had  conveyed  his  lands  and  personal  estates  in  Scotland  to  certain  friends,  trustees, 
to  be  applied  for  payment  of  his  debts,  and  went  abroad.  Campbell,  as  creditor  to 
Graham,  arrested  in  the  hands  of  these  trustees,  and  in  the  forthcoming,  called  both  them 
and  Austin,  who  on  oath  acknowledged  his  being  debtor  by  a  promissory-note  granted 
in  England,  and  knew  not  in  whose  hands  it  then  was,  and  thereon  Campbell  got  a  de- 
creet of  forthcoming  against  Austin.  Austin  raised  multiplepoindUng,  wherein  Faichney, 
the  indorsee,  compeared ;— and  Shewalton  preferred  Campbell; — and  tlie  case  being 
brought  before  us,  I  thought  Faichney  had  the  only  right  to  the  note,  and  that  the  de- 
creet of  forthcoming  was  inept ;  that  the  note  behoved  to  be  adjudged  by  tlie  English 
statute,  and  the  indorsee  was  preferable  to  all  arrestments  prior  or  posterior ;  and  for  any. 
thing  that  appeared,  this  indorsation  was  before  the  arrestment ;  that  the  arrestment  in: 
the  trustees  hands,  who  were  not  debtors  to  Graham,  was  inept ;  and  the  forthcoming. 
against  Austin,  without  an  arrestment,  ^as  also  null.  This  was  argued  in  the  Court  an. 
hour,  and  they  were  of  various  opinions  on  both  pcnnts,  but  at  last,  on  the  question.  Hie, 
objection  to  the  arrestment  was  sustained. 

No.  SO.    1 753,  July  28.   Elizabeth  Bannerman  against  John  Salhond. 

Bannerman  recovered  decreet  of  forthcoming  against  Salmond,  which  he  suspended, 
for  that  he  had  lawfully  paid  the  debt  to  the  original  creditor,  who  had  obtuned  letters 


loosing  the  diai*ger^  an^tment.  Answered^  l%e  anretteait  wtA  wot  m^ei^ttlj  txMed 
\mle8S  the  letters  had  been  intimated  to  her,  fer  sudli  i»  Ae  style  of  the  lettenL  Laid 
Woodhall  suspeiided  the  I^ttors  nmpliciter ;— -and  on  a  reclaiming  bill^  without  answers^ 
-^e  adhered^  iba*  the  style  of  the  letters,  is  no  move  duHi  a  Goadnuadon  of  what  was  the 
necessary  style  of  them  before  the  act  1717,  but  was  since  quite  unneceesary  and 
disused^ 
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No.  1.    1 785,  Nov,  7.    Graham  ogYiin^  Ueid. 

KiLKEBi^AK^  proliationer  reporter.  The  Lords  found  a  decreet  holding  as  confess^ 
not  null,  for  that  the  execution  was  not  produced,  the  decreet  being  m  1693.  2t%,  A 
hand  b&aag  assi^ed  to  one,  and  the  heirs  of  his  body,  and  theic  hsus4i]idassig|BeeB,  whom* 
fiEuling  to  anotiieir^  the  decreet  obtauied  at  the  substitute's  imtance  widieist  servioe  or  eogu. 
MbioD  as  heir  to  the  institixte  Wd  and  nulL  But  if  &e  substitu^m  hod  be«i  to  hktt 
dkectjy  wkhoui  mentioning  the  hers  of  l3ie  instkote^s  body,  the  Loids:  thought  nOr 
aemce  orcognitim  would  be  Bfioessary..  3<td,  They,  found  the  decreet  void  and  null,  ffir 
that  it  was  obtained  at  an  assignee's  instance  after  tiie  cedent's  defltlt  ugoaa  gen^nd 
assignation,  without  confii:mation.. 

Vg.  3;    17S7>  July  IS.    LAtTDSB  offamst  Eael  of  Ro6£B£&Rr;. 

Tov^Vy  that  the  assignation  referring  to  a  list  of  debts,,  in  which,  there  was  one* 
article,  "  Due  by  the  Earl  of  RosebeKry  by  bonds^  bills,  &c.L.dOO  sterling,''  without  spe- 
cifying any  particular  bond  or  bill,  the  assignation  was  not  special^  but  requii^d  con&maii^ 
lion ;  and  therefbue  refasod  Icttcaw  either,  of  homing  or  aiTestment 

No-  3.    17.87,  July  15*    ArrcHxsoN'S  Assignees  against  Dr^mhond. 

(See  Note  of  No.  ^.  tnwe  AnJuniCiWTJON.);. 

No.  4.     1 7*1,  July  8.      Laing:  against  Nicol.. 

Thk  questionirbei^f  we  doubted  was,  how  a  cre£tor  of  a'gaieral'AsponeecanmaKe 
a  title  to  tile  eSects^of  ^  tlie  defonct  faUing  uiider  the  general  dispositkxn,  since  an  arrest* 
ment  is  not  sufldLe&t,.  but  he  must  confirm  before  extract ;  and  fbs  my  sinxe,.!  could  not 
Qee  how  such  opedilor^  eitter  of  a  general  Asponee,  <x*-an  executor,  and  umtersal  legatee 
nominate^  can  oon&m  the  defunct's  testament^,  t^e  act  W9B  having  provided- a*  remedy 
only  lio  die  cre^tofis  of  nearest  of  kin..  This  point  we  rj^nntted  to  be: heard  before  the 
Ordinaiy. 

No.  5;     174f8y  Jttll*  ri,  82..    CfcOCKAT  og^atitrt  BeowiT; 

The  Lords  sustaihed  the  objection  to  an  intimation  of  an  assignation,  that  it  was  made. 
in  general  for  the  rejn^sentativea  of  the  assignee  without  mentioning  who  these  were,  and 
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it  was  made  toa  minor  saad  )m  mother  as  bis  eurstor  nne  qutt  nm^  and  does  not  oi^ 
•videace  dial  she  was  conilor)  nor  that  there  weve  no  more^  38d  Januarfi  Adhered^  and 
refused  a  bill  without  answers. 

No.  6-    1745,  June  5.    Ma&y  Hay  c^ainst  Steuart. 

A  HORNING  and  arrestment  b^ng  raised  by  Thomas  Blair  of  Newton,  now  deceased, 
wluch,  and  the  ground  of  debt,  he  assigned  to  his  wife,  and  she  also  confirmed,  and  used 
arrestment  on  the  letters  raised  in  her  husband^'s  name;  Steuart  also  an<ested,  and 
afterwards  objected,  that  neither  letters  of  homing^or  arrestment  raised  in  name  of  one 
person  can  be  executed  in  name  of  another ;  though  there  may  be  a  difference  in  pnnding 
^here  the  Messenger  is  a  judge.  We  directed  Drummore,  Ordinary,  to  call  the  Keeper 
of  the  Signet,  and  cause  him  report  the  opinion  of  the  Wntsrs.  And  7th  June,  the 
Ordinary  reported  the  iinanireons  ofmuon  of  the  Clerks  or  Writers  to  the  Sgnetby  tikeir 
Keeper,  that  neidier  homing,  arrestment,  nor  poinding  in  a  eedent^s  name  or  a  detiinctX 
can  be  executed  in  the  name  of  tlie  assignee  or  executor ;  and  we  found  the  reliet'^s 
arrestment  nulL 

No.  7.     1749,  Juty  14.    Telfeu  cLgainst  Skence. 

A  GRATUITOUS  assigsec  suing,  payment  was  sustained  {mveaUe  bf  the  Qedaat\s  «8tk 
The  cedent  had  gone  out  ci  the  countr}'  and  Iiad  been  banislied,  and  the  qaestioii  wa^  oft 
whom  it  was  incumbent  to  report  her  oath  ?  and  the  Lords  unanimously  founds  that  the 
gratuitous  assignee  must  report  it  , 


BANK. 


No.  1.     1785,  July  25.    Dalrymple  against  Executors  of  Halket. 

The  Lords  adhered  to  their  interlocutor  of  the  first  instant,  finding  tTiat  bank-stocks 
are  simply  moveable,^  and  fall  under  Xhejus  mariti. 

No.  2.     1 749,  Feb.  24.    Bank  <rf'  Scotland  against  Royal  Bank,  &c. 

HuG£L  CiL^wFOftn  sent  a  L.30  Bank  note  lo^afriend  tif^  Glks^pw  hf  the  yost^  iodoaetf 
in  a  letter,  which  was  taken  out  of  the  postJiouse  and  never  came  to  hand ;  and  he  ad- 
rertised  it,  distinguished  the  number,  and  particularly  tliat  he  had  indorsed  it  on  the  back. 
The  note  at  last  came  to  the  Rbyal  Bank  with  the  indorsation  scored',  and  they  in  common 
course  exchanged  it  and  other  Old  Bank  notes  with  the  Old  Bank.  Hugh  Crawford 
hearing  of  this  raised  a  multiplepoinding  in  name  of  the  Old  Bank  agpinst  himsdif  and 
t}te  Royal^Bank,  which  waes  this  day  reported' by  Lord  Strichen ;  and  we  thought  there  was 
not  sufficient  proof  that  it  is  resfurtiva^  and,  if  it  were,  thought  that  Hugh  Crawford^ was 
in  culpa.  But  we  would  not  determine  that  point,,  but  agreed  to  daside.  the  genesal  point, 
siipposing  there  were  proper  evidence  that  this  note  was  stolen ;  and  we  unanimously 
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agreed  that  Hogh  Crawibrd  had  no  condiction  of  this  note,  nor  no  action  against  atfaer  of 
the  Banks  on  account  thereof;  for  we  thought  that  it  would  destroy  all  banking,  if  the 
objection  resfurtita  could  affect  Bank  notes  against  bonajid^  possessors. 


BANKRUPT. 


No.  I.  and  2.  1784,  June  18.  Snee^&c.  against  Creditors  of  Andeicson: 

TnjE  Lords  found  the  reasons  of  reduction  relevant— 18th  June. 
The  Lords  adhexed,  and  particularly  found  that  no  general  disposition  can  hinder  ere. 
ditors  from  using  diligence.— 18th  July. 

No.  S.    1785,  Feb.  7-    Creditors  of  Duff  against  Sir  John  Gordon; 

The  Lords  found,  that  the  disposition  by  Patrick  (Hay)-  M^Kay  of  Scourie  to  the  de-- 
fender  Sir  John  Gordon  of  Embo,  was  a  fraudulent  contrivance  devised  and  executed  in 
defraud  and  prejudice  of  the  just  and  lawful  creditors,  of  the  said  Patrick  M*Kay,  and  that 
the  defender  Sir  John  Gordon  was  partaker  with,  and  did  wilfully  assist  the  said  Patrick 
M'Kay  in  covering  and  executing  the  said  fraud,  and  therefore  find  the  reasons  of  re- 
duction relevant  and  proved,  and  reduce  the  same  accordingly  ;  and  having  considered 
the  I8th  act  Pari.  33,  James  VI.,  intitulcd,^  &c.,  tliey  in  the  terms  thereof,  "  Declare  the 
^  said  Sir  John  Gordon  a  false,,  dishonest,  and  infamous  person,  incapable  of  all  honours, 
^^  dignities,  benefices^  and  offices,  or  to  pass  upon  inquests  or  assizes^  or  to  bear  witness  in 
^  judgment,  or  outwith,  in  any  time  coming,  and  decern."  7th  February,  The  Lords 
adhered  simply.— Affirmed  in  Parliament,  25th  March  1742.— (13th  December  1734.) 

No*  4^    1785^  July  22^    Crebktors  of  Cave  against  Henderson^. 

T^E  Lords  found  no  spuilzie,  and  remitted  tp  the  Ordinary  to  hear  parties  on  ilie 
point  of  right.. 

No.  5.  1735,  Nov.  25.  Creditors  of  RTerchiston  against  Charteris. 

The  Lords  found  the  heritable  bond  fell  under  the  act  1696,  and  gave  their  interior- 
cutor  in  the  same  words  in  this  case,  and  in  that  of  Creditors  of  Mathieson  againsit  Adam 
Smith.  ^* 

No.  6.    1786,  Feb.  8.    Creditors  of  ]\f erchiston,.  &c.  agprnst  Earl  of 

Aberdeen. 

« 

The  Lords  found  the  reduction  Competent  and  relevant  upon  the  act  1696. 
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No.  7.     17S6,  July  9.  Young  against  Smith. 

TdE  question  was  argued,  whether  a  reduction  on  the  act  1696  be  competent  for 
repeating  the  part  of  the  price  paid  to  the  creditors ;  but  upon  a  division  15th  June,  ' 
the  Lords  adhered.  For  the  interlocutor,  were  Bojston,  Newhall,  Justice-Clerk,  Monzie, 
Easdale^  Murkle,  Leren.     Against  it  were  Haining,  Drummore,  Strichen,  Tinwald, 
Coupfff .-^9th  July  The  Leeds  adhered. 

No.  8.     17S7,  Feb.  1.      Lokd  BELHArEN,  Suj)plicant. 

The  Lords^  in  respect  of  the  act  1696  anent  notour  bankrupts,  refused  the  Lord  Bel- . 
haven^s  petition  without  answers,  for  they  thought  the  petitioner's  Court*  was  not  by  that 
act  so  mudi  as  competent  to  judge  of  this  crime  of  fraudulent  bankruptcy,  and  far  less 
can  he  reptedge ;  and  at  1%  o^clock  tliey  proceeded  to  the  examination  of  the  prisoner. 

No;.  9.     1 7S7,  Feb.  1 6.        Creditors  of  C avf. 

The  Lords  adhered  to  the  interlocutor  of  tlie  l>5th  as  to  all  victual  delivered  before  the 
14th  January  1735 ;,  2%,  They  adhered  as  to  all  dehvered  before  the  18th ;  3%,  They 
altered  and  sustiuned  the  reason  of  reduction  as  to  all  delivered  on  or  after  the  18th  of 
January  1736.-^1 6th  February  17^,  The  Lords  adhered.. 

No.  10.     1787,  Feb.  24..    Lord  Kilkebran  against  Cowper. 

Ths  Lord&  refused  and  adhered  unanimoBsIy,  for  the  bankrupt  was  in  the  terms  of 
the  act  1606,  whatever  objection  might  be  against  the  executions  of  the  homing,  since  it 
only  reqiures  that  thore  be  a  horning  and^ caption.. 

No.  II.     1737,  June  29i.    Davidson  og-mTwf  Brown. 

The  Lords^  found  the  deed' reducible  on.  the  act  1696,.  and  thought,  that  where  a  party 
is  insolvent,  if  he  goes  out  of  the  country,  the  law  will  presume  that  it  is  to  shun  diligence, 
whatever  affected  cause  he  pretends,  and  tHfVt  though  he  go  out  of  the  country  even  before 
diligence.. 

No.  12.     1788,  Jan.  6.        Creditors  ofEYEMouTH: 

The  Lords  reduced  the  disposition,  not  being  to  the*  whole  creditors,  and  preferredl 
the  creditors  according  to  their  diligence.— 12th  December  1733. 

.  The  Lords  having  on  a  reclaming  Ull  x^gaihst  their  interlocutor,  marked  supra^  12th 
December  1733,  remitted  this  cause  to  Lord  Murkle.  This  day,  on  his  report,  in 
respect  that  the  disposition  was  not  to  the  whole  creditors,  nor  for  the  whole  sums  due 
even  to  the  creditors  named  in  it;  and  that  some  of  those  omitted  debts,  had*  been  ad- 
mitted and  ranked  upon  the  estate,  therefore  they  found  the  old  interlocutor  in  presence 
in  1726,  and  the  Ordinary*^  interlocutor  applying  the  same  in  1737,  was  not  a  res  Judu 
cata^  and  adhered  to  tlieir  former*  interlocutor,  12th  December  1733,  reducing  the  disf- 
position.  The  interlocutor  was  almost  unanimous,  Dun  only  against  it;  and  though 
they  inclined  much  not  to  alter  a  preference  settled  as  long  ago  «&  1726,  yet  that  interlo- 

*  The  Court  of  Wardenry  in  the  Mint. 


46  BANKRUPT.  fEi^BSss'^  N^rra 

cutor  bearing  tlie  ratio  decidendi  that  the  disposition  was  to  the  whdie  ci^editors,  the  con- 
sequence was,  that  either  no  creditor  could  be  ranked,  but  those  contaxned  in  the  dispo- 
ation,  and  for  the  sums  mentioned  in  it,  and  that  was  n«ithar  juat  .ia  itself  not  m  the 
liordfi^  power,  or  if  other  creditors  -were  ranked,.the  mterioeutor  1786  bebored  to  fall  te 
tiie  ground  as  proceeding  on  an  carror  in  fact 

No.  IS.    1738,  Jan.  10.    CEEDixaES  of  Pateesok,  C&mpetin^. 

(Sae  Nota  of  No^  5,  nocc  Competition.) 

No.  14.     17S9»  Jan.  18.    Chalmebs  against  M'Alla,,  &c. 

An  assignation  of  moveables  and  housdiold  furmture  being  granlsed  t6lh  May  I73fl^ 
by  Charles  Stuart,  who  becasie  bankrupt  ki  the  beginning  of  August,  when  he  assigned 
to  the  same  creditors  his  tack  of  the  house  in  security,  which  right  to  the  tack  was 
reduced  by  the  Ordinary  in  the  Out^-House  on  the  act  1696 ;  but  Chalmers  having  ar- 
lested  c»i  the  7th  of  August,  and  quarrelled  the  assigmtfion  to.  tbe  plemsIuBg  as  siniuhite 
reienta  possesnoWy  a  proof  was  allowed ;  and  at  advisio^  it  appeared  that  the  possession  wosa 
ratained  by  the  bankrupt  till  the  8th  of  August,  wh^i  M'AUa»  the  diqicmee,  lei  bodi 
house  and  furniture  to  Sir  John  Eveline,  as  tenant,  ^h«ch  was  after  Stuart's  bankrupt^, 
but  before  the  arrestment.  The  question  was.  Whether  the  disposition  of  moveables 
being  completed  before  the  arrestment,  by  actual  possesion,  the  diqxmee  ought  not  to 
be  preferred,  since  his  duftosttion  did  not  fidfl  within  the  act  1696  ?  The  X^i^s,  how- 
ever, reduced  the  dispositicmy  which  they  look^  on  as  fraudiilmt ;— ^uid  it  is  said  the 
same  thing  was  decided  betwixt  the  Creditora  of  Commiasionar  Whitehall  and  Mir  Cokifl, 
(or  Colquett.) — 18th  January  The  Lords  adhered  without  answers. — (January  6.) 

Na  15.    1739,  Feb.  I.    GftEDirofts  of  MAXHiEsoiN  agtdmt  Caxlmli^. 

Th£  Lords  sustained  the  sales  by  tlie  trustees,  hotwithst^ding  of  prior  inhibitions  at 
Carlile^s  instance,  in  respect  Carfile  qualified  no  damages  by  the  sales  being  under  the 
value,  as  they  had  before  found  in  the  case  of  Creditors  of  Halgreen. 

No.  16.     1 740,  Nov.  7.    KiaKi.AND  against  Miller. 

We  agreed  tliat  this  bemg- »  di^osition  ofitrifiusn^&moncm  betnieaft  a  sou  and  £uher  would 
not  be  good  againat  crediiwa^  at  least  that  they  must  come  in  paripasm ;  but  we  diflered 
whether  the  bond  of  corroboration  iikgramia  of  that  dispoation  be  seducSble,  though  the 
fiitherhadas  siuainary  diligence  upon  the  bonds  oprraboratad  if  he  had  used  it,  and  though 
such  a  bond,  witliout  a;dispQait]aa  would  be  reducible  j— but  it  camsd  t^  by  a  groa^ 
m^ority. 

r 

No.  17-    1743,  Feb.  9.    Cbeditoks  of  Hamilton  agaimd  Hejiry. 

We  had  appointed  &  hearing  in  presence  upon  two  ppinte  in;  this  case,.  Whether  a  per^ 
son  being  once  notour  bankrupt  in  terms  of  tlie  act  169)6,.  if  the  dsbt  in  the  caption  co^ 
which  he  was  imprisoned  be  paid,  and  the  caption  discharged,^  and  he  at  liberty,  he  still 
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«>ixtnnits  txitour  Ixodcnipt  m  the  eoimtnietion  <£  that  act,  provided  he  ^tifl  contfaiueii  in« 
•Dlveiit,  or  if  it  is  necessary  that  he  also  contimie  under  diligence  with  the  other  altema^ 
^ea  of  the  statute  f  Sd^,  Whether  securities  granted  by  sudi  bankrupt  for  payment  of 
other  peoples^  debts,  as  weU  as  for  payment  of  his  own  debts,  aie  reducible  by  this  act? 
Upon  the  first  point,  die  Lords  by  a  great  majority,  found  that  the  debt  and  captioA 
being  disduoged  before  the  transaction  quarrelled,  it  fell  not  under  the  act  1696 ;  wherein 
ilbe  Preadent,  Amiston,  Rc^ston,  and  Eilkerran  were  cleaar  cS  that  o^nnion,  which  I 
own  I  was  not.  Hiey  also  found,  that  the  giving  soeurity  for  payment  of  another  per- 
KRt's  debts  did  not  fall  uader  the  act 

No*  18.     174i8»  June  17*    Robeet  Foerest  against  Mabgaeet  LAI^^G. 

A  BANKRUPT  maldng  over  his  estate  to  trustees  for  his  creditors,  who  sold  the  estate, 
and  made  the  creditors,  on  receiving  tlieir  proportions,  to  make  over  their  debts  to  the 
purchaser,  with  absolute  warrandice  quoad  the  sum  received,  and  from  fact  a^d  deect 
quoad  ultra,  but  not  to  affect  the  debtor^s  person,  or  other  effects ;— the  Lords  found, 
that  after  that  assignation,  the  original  creditor  had  n<5  action  against  the  debtor  for  tlie' 
debt. 

No.  19.     174«6^  Jtme  20.    Marshall  against  Teaman  and  Spence. 

YxAMAN  and  Spenee,  Scotsmen,  merehants  in  Lotubm,  gave  p^omisseiy-notes  ioc. 
L.78  tm  Thodbuni,  idao  a  Sootnaian,  hot  tlien  in  London,  and  which  ndtes^  were  after- 
wards ind<»8ed  to  Marshall.—-  A  statute  of  bankruptcy  went  out  against  Yeaman  and 
Speme,  wherewith  they  compUed ;  but  neither  Thorburn  nor  Marshall  compeared  before 
the  Commissioners,  nor  got  any  shace.  Now  MiRrshaM  sues  them,  asid  they  plead  th« 
statute  of  bankruptcy,  and  their  having  compKed  with  the  conditions.^^Dun  sustained; 
the  defence  ;«*-and  this  day  we  adhered^  without  a  vote,— 4>ut  '[Gnwdkl  doubted.. 

No.  20.    1746,  June  20.    Alexander  Christie  against  Jqks  Spence.. 

This  case  camelbefore  me,  and  being  upon  the  same  point  of  law,  (as  above,)  I  took  it 
to  report,  and  was  allowed  to  do  it  when  the  former  question  was  under,  deliberation. 
Straiton,  a  Scotsman  in  London,  became  debtor  to  Christie  in  Montrose,  merchant,  in  L.38 1 , 
as  the  balance  of  an  account,  arising  partly  from  bills  drawn  by  Straiton  on  Christie,  but 
chiefly  from  cargoes  of  linen  bought  by  Christie  on  cornmission  from  London^,  and  s^t 
to  Straiton  to  be  disposed  of  far  their  jrait  account^  and  dS  whidi  Christie  got  the  prime- 
cost  to  pay  of  Stndtcm^s  half  and  his  own,  a.  oommission  of  bankroqpCcy  having  gone  cut 
agsnst  Stiaitna  in  May  1744.  He  duly  acquainted  Christie,  and  sent  him  his  acoouiit-' 
current  ascertaining  his  baianoe  to  the  end,  liu^  ha  might  daim  and  drawfai»afaa^. wludi 
Christie  neglected,,  but  took  a  decreet  in  absence  against  Straitcm  in  this  Court  in  July 
1744.  Straiton  complied  with-  th^ffeatute^  and  got  the  Ghnnedh»i's  ou^tificate,.  and  b^aa 
again  to  trade.  Christie  arredts-here  some  of  hia  new  aoquised  etftefes,  and  porsites  fbrdw 
comdng ;  to  nrevent  which  Sttniton.drew  Ii&lk  on  his  debtors^  payable  to  John  Spenoe,  but 
f 0r  his  own  bdiocrf>  whicb^  Spenee  owned;  and  comp^ed  on  tlteie.bil]a>in  the  focthoonun^' 
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So  the  question  was^  Whether  notwithstanding  Straiton^s  liaving  complied  with  the  eommis* 
0ion  of  bankruptcy,  Christie,-  a  former  creditor  in  Scotland,  could  attach  the  goods  after 
acquired  ?  The  President  thought,  that  had  the  debts  been  contracted  in  England,  though 
to  a  Scotsman,  that  he  could  not ;  but  thought  those  debts  were  contracted  in  Scotland, 
and  yet,  because  of  the  particular  notice  ^ven,  thought  that  at  any  rate  he  could  have 
action  no  farth^  than  he  would  have  been  entitled  to,  had  he  accepted  of  the  share  with 
tiie  other  creditors ;  that  whether  he  might  have  action  against  Straiton  to  that  extent  he 
was  not  clear,  but  inclined  to  tliink  that  he  could  have  no  action.     Tinwald  thought  the 
English  statute  could  have  no  effect  extra  taritorium  but  ex  amitaJtey  that  it  was  in  rem 
scripta ;  but  that  Scots  or  Dutch  creditors  were  not  subject  to  it ;  that  the  private  notice 
w^s  of  no  force.     If  foreigners  were  bound  by  that  law,  then  such  notioe  was  not  neoes- 
snry  ;  and  if  they  were  not  bound  as  extra  territoriunij  then  that  private  notice  could  not 
bind  them.     I  noticed,  that  as  tlie  cessio  bonorum  was  to  some  extent  received  in  all 
civilized  nations,  and  chiefly  in  favours  of  commerce,  it  would  be  hard  if  such  was  the  law  of 
nations,  that  it  was  impossible  he  could  have  the  benefit  of  it     If  the  cessio  was  in  Eng- 
land, it  could  not  be  available  in  Holland  or  Scotland.    2rfo,  That  these  debts  were  truly 
oontractcd  in  England :   The  bills  became  debts  the  moment  they  were  out  of  his  hands, 
though  Christie  became  the  creditor  only  when  he  paid  them,  and  he  was  bound  by  the 
commissions  whenever  he  sent  them  away,  and  both  behoved  to  be  regulated  by  the  law  of 
the  place  where  they  were  signed,  otherwise  London,  Paris,  and  Smyrna,  might  be  tlie  locus 
contractus  of  one  and  the  same  party  to  different  contracts  at  one  and  the  same  time ;  and 
whatever  might  be  the  law  in  debts  contracted  in  foreign  countries  when  the  party  was 
locally  there,  yet  here  the  contract  is  made  upon  the  faith  of  the  law  of  England.     The 
Lords  agreed  as  Jx)  the  bills,  but  not  as  to  the  commissions.     But  Drummore  observed, 
that  by  the  commissions  the  eontract  was  to  be  exec^Hted  in  England,  the  goods  to  be  sold 
for  their  joint  behoof,  and  to  be  accoinited  for  tliere,  which  had  great  weight  with  the 
President ;  and  upon  tlie  vote,  it  carried  that  Cluistie  was  barred  from  recovering  his 
payment  out  of  those  effects  acquired  after  the  commission  of  bankruptcy,  and  therefore 
to  prefer  Spence.     Renitent,  Tinwald. — N.  B.    Strichen  did  not  vote,  nor  I  diink  Monzie, 
and  Kilkerran  did  not  hear  the  )*ea8oning,  and  therefore  did  not  vote. — ^Nov.  4,  Adiicred, 
Vide  Notes  on  petition. 

No.  21.     1747,  Nov  13,    Ogilvie  agaimt  Creditors  of  Aberdeen. 

CAPTAni  OgiLviE,  as  creditor  to  Mr  Aberdeen,  arrested  in  the  liands  of  certain  debtors, 
and  pursued  forthcoming.  Compeared  the  assignees  of  the  Commissioners  of  Aberdeen'^s 
bankruptcy  appointed  in  England,  and  claimed  to  be  preferred,  because  John  Aberdeen 
was  residing  at  London,  and  the  pursuer^s  debt  being  contracted  in  England,  the  case 
behoved  to  be  judged  according  to  the  law  of  England,  because  mobilia  s&piuntur  personam  ; 
and  then  the  arrestment  though  prior  to  the  bankruptcy,  yet  was  voided  by  the  subse- 
quent statute.'  Sd,  The  pursuer  actually  claimed  befor^^e  Commissioners  of  bankruptcy. 
Answered,  Imo,  Moveables  in  Scotland  cannot  be  attached  but  by  diligences  issuingout  of . 
the  Courts  of  Scotland,  and  such  diligence  must  have  its  operation  according  to  the  law 
of  Scotland.     To  the  secondi  That  he  indeed  entered  a  claim,  but  the  Commissioners 


refused  to  remve  it,  that  is,  to  allow  him  to  prove  his  debt  because  he  had  used  arrest- 
ment in  Scotland.  The  pui^usr  also  quoted  the  decosioHS)  The  creditors  of  Spenoe,  be. 
fi^dii^  that  bankrupts  in  England  complying  with  the  statute  had  the  benefit  of  per* 
aonal  liberty,  and  of  their  b<ma  aequirendoj  against  all  debts  contracted  in  England.  I  gave 
mj  own  opinion  against  the  assignees,  but  was  pressed  by  Pitfour  to  report  it  for  advice, 
which  I  did,  and  the  Lords  this  day  unanimously  preferred  the  arrester, 

Na  22,  1747,  Dec.  5, 8.  Thomas  Mokisok  against  (Gordon)  Strichkn. 

Mo&i80i9<  being  incaztefaled for  »debt  due  to Grc»Klon by  aceount-csuiisent  of  gf»od& oon- 
ligasd  to  him  at  Loadon,  and  balance  of  a  1»I1  accepted  by  him,  he  presented  a  bill  of  sus- 
pension and  hberatioB  upon  diis  ground,  that  after  these  ddbts  aeommisnon  of  bankruptcy 
was  taken  out  against  him,  that  he  had  comfdied  with  the  statute^  and^  given  up  this 
among  his  other  debts,  and  surrendered  all  his  effects,  and  produced  certificate  &om  the 
CbBxufXFf  agreeaUy  to  the  judgment  20th  June  1746^  Marshall  against  Yeaman  and 
Spence,  and  Ckriatie  against  Straiten.  Continued  till  Tuesday.  (See  Uie  sequel  in  Note, ' 
toce  FoASiON.) 

No.  23,     1 748,  July  19,  23.    M'KiNNiE,  &c.  against  Fore)e:st£RS* 

Ws  found  the  charge  of  fraudulent  bankruptcy  against  George  Forrester,  and  that 
Robert  was  partaker  with  him  in  his  fraud  proved,  and  33d  July  declared  them  infamous 
ift  terms  of  the  act  1621,  ordered  them  to  be  pillored  at  Glasgow  the  lOth  day  of  August, 
with  a  paper  on  their  breast,  <<  Infamous  fraudulent  bankrupt,""  and  then  banished  to 
the  Plantaitions  So^  seven  years. 

Na  24.  1 749,  Nov.  7.  Ceeditoes  of  C  astle-Ste  wart  against  Mitchell* 

Ik  a  question  of  bankrupt,  of  a  disposition  whereon  there  was  no  sadue,  but  being  to 
the  superior  there  was  a  resignation  ad  remanenttanij  the  Lords  found,  that  in  the  ques- , 
tion  of  bankrupt  the  disposition  was  to  be  reckoned  of  the  date  of  the  resignation. 

No.  25.     1750,  July  10.    Ceeditors  of  Johnston  against  Nisbet,  &c. 

Johnston  granted  a  security  to  Innes  17th  July  1746.  He  was  16th  August  com- 
ildtted  to  prison  by  Dirleton,  but  liberate  80th,  and  on  2ist  granted  a  further  security  to 
IKrleton,  and  continued  to  carry  on  his  buaness  of  a  merchant  as  formerly,  at  least  till 
January  1747,  and  is  now  found  to  have  been  then  quite  insolvent.  The  other  crediton 
quarrelled  these  two  securities.  I  quoted  the  case  9th  February  1743,  Creditors  of 
Agnes  Hamilton  agunst  Henry,  (supra)  on  which  we  got  memorials.  Thoi^h  I  was 
agauist  the  judgment  in  that  former  case,  yet  I  thought  it  hard  that  a  security  obtained 
by  force  of  diligence,  when  no  other  creditors  used  diligence,  should  be  voided  merely  by 
that  ereditor'^s  own  diligence ;  and  therefore  thought,  where  the  imprisonment  was  mo- 
mentary, and  the  debtor  returned  to  the  forunij  that  was  not  notour  bankruptcy  in  the 
mcanii^  of  the  act  On  the  vote,  it  carried  to  repel  the  reasons  of  reduction ;  remtentilms 
Justice-Clerk  and  EiUcerran. — 9th  November,  Altered  and  reduced,  in  which  I  concurred. 
The  pedtion  is  accurately  written.    22d  November,  Adhered. 


t 


No.  26,     1751 5  Jan.  26.    Forbes  against  Brebner,  &c. 

Forbes,  a  merchant,  being  creditor  to  Emslie,  also  a  merchant  in  Aberdeen,  by  decreet 
of  forthcoming,  used  diligence  by  homing,  denunciation,  and  caption,  and  10th  May 
1 748,  Emslie,  by  a  missive-letter,  offered  payment  on  certain  conditions,  which  were 
refused ;  and  on  the  17th  of  May  was  taken  and  imprisoned ;  but  before  his  impriisoiiment 
and  after  his  diligence,  he  p^d  three  other  creditors,  two  in  the  beginning  of  May,  and 
the  tliird  tlie  very  morning  of  the  day  that  he  was  imprisoned  ;  and  Forbes  alleged,  that 
from  the  time  of  raising  the  caption,  Emslie  lurked  and  absconded.  On  getting  notice  of 
these  voluntary  payment^,  Forbes  arrested  in  these  three  persons  hands  and  pursued 
forthcoming,  and  referred  to  their  oatha  They  deponed  that  they  owed  nothing,  but 
tK^knowledged  the  payments  made  to  them  as  above ;  and  be  insisted  in  redue^n  of  these 
payments  and  repetition  of  tlie  money  on  the  acts  1621  and  169&.  The  Sheriff  gave  the 
cause  against  him,  and  therefore  he  brought  it  before  the  Court  by  advocation ;  and  eoming* 
before  me,  I  also  on  the  25th  sust^ned  the  defence  and  assoilzied..  There  are  no. words 
in  the  act  1696  that  can  apply  to  payment  of  money,  which  is  not  in  the  sense  of  law  » 
deed,  and  if  it  could  apply,  the  law  was  monstrously  vinjust  in  making  it  retrospect  60  days 
before  bankruptcy  ;  and  the  only  difficulty  was  on  the  second  branch  of  the  act  1621, 
vf\iidi  has  the  words  <^  voluntary  payment,^  but  then  it  is  lestricted  to  effects  that  the 
pursuer  has  lawfully  affected  by  legal  diligence,  whereas  no  diligence  can  affect  the  casb. 
in  the  debtpr^s  pocket,  nor  has  there,  these  130  years  that  have  rim  since  that  act,  beem 
apy  preced^t  of  such  an  action  ;  and  the  pursuer  having^last  night  seclaimed,  I  am  told> 
(for  I  vas  ixx  the  Outer-House)  that  this  day  the  Lords  refuse^  the  petitioa  Mrithout  answers. 

No.  £7-    1 751,  Jan.  29.    Johnston  against  Homx:  of  Manderston. 

In  May  1747,  George  Burnet,  brewer,  was  imprisoned' on- a- caption  by  Mansfield,  but 
9oon  paid  the  debt  and  was  Eberated.  In  July  iiis  brother-in-law  Thomson  got  credit  in 
Ik  cash-account  with  the  British  Linen  Company,  Home  of  Manderston-  joinihg  with 
him  in  a  bond  for  the  money ;  and  of  even  date  he  and  George  Burnet  gave  Home  an. 
heritable  bond  of  jelief  on  ^  bBeweiy  and  some  houses  to  which  he  had  right,  but  was  not 
himself  infcft„  Moflfet  being  the  hist  person  inftft,  who  disponed  them  to  Biu«netof  Cogie, 
and  who  transferred"  tliem  tao  George  Burnet.  6th  Octobw  1747  George  Burnet  was 
impiisoned  by  Johnston  on  a  captibn  for  a  bUr  of  L.55  sterling  that  was  payable  at  Ijam- 
mas  1747,  and*  George  Burnet  took  tlie  benefit  of  the  act  of  grace ;  and  Thomson  having 
also  fmled;  Home  took  infeftment  on  liie  procuratory  on  Moffafs  disposition  to  Burnet  of 
Logie  in  April'1748,  and  at  Martinmas  thereafter  paid  the  debt  to  the  British  Linen  Com- 
pany. Johnston  now  pursues  reduction  of  tlie  heritable  bond  of  relief,  first  on  the  act*  1 621 
as  without  any  onerous  cause  given  to  Logie ;  2dl\fy  on  the  act  1696^  because  George 
Burnet  became  notour  bankrupt,  first  by  his  unprisonment  by  Mansfield  in  Mjsy  1737, 
and  next  by  his  impritonmentby  the  pursuer  6tli  Qptober  thereafter,  and  though  the  dis- 
position is  more  than  60*  daj's  before,  yet  by  the  statute  it- was  to  be  accounted  as  of 
the  date  of  tilie  infefteient  m  April  1738.  The  Lords  made  no  difficulty  of  assoilzieing 
%)«rj  the  reduction  on  the  act-1621  ;  and  as  to  the  act  1696,  they  tliought  it  did  not  at  all 
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fan  und^  any  of  the  dauses'of  fliat  acf,  because  it  wa$  not  for  pajihent  or  sectuity  of  a 
former  debt  but  a  novum  debUum ;  and  though  the  infeftitient  was  not  taken  For  nine 
months,  while  Home  was  not  himself  distressed,  they  thought  they  ooiild  not  sfriit  the  heri^ 
table  bond,  and  make  the  obligement  to  reUeve  of  the  true  date  it  bore,  and  the  dispose 
tion  of  the  date  of  the  infeftment ;  yet  being  a  novum  debitum,  it  fell  not  undiur  flie  sanction 
of  that  act,  and  as  this  last  clause  is  relative  to  the  former,  it  only  concerns  rights  granted 
originally  in  secimty  or  for  payment  of  an  anterior  debt,  that  it  is  not  witliin  the  sanction 
of  this  clause ;  and  of  this  opinion  the  President,  as  well  as  most  of  the  Lords,  was  clear, 
notwithstanding  the  contrary  judgment  in  the  case  of  Colonel  Cliarteris  and  Creditors  of 
Merchiston.  2dlyj  They  also  thought,  that  the  infeftment  being  on  Moffaf  s  disposition, 
and  not  on  George  Burnetts,  it  was  not  in  the  terms  of  that  last  clause,  agreeably  to  the 
d^fflon  in  the  case  of  Colonel  Charteris  against  Creditors  of  Blair,  and  of  the  Creditor's 
ef  Prestonhall ;  but  the  Pieaident  doubted  of  this  last  point.  However,  they  assoilzied 
from  the  reasons  of  reduction,  on  my  report. 

« 

No.  28.     1752,  Nov.  16.    Crawfurd  against  Stirling,  4cc. 

A  CHAPMAN  at  Hamilton  having  stopped  payment  when  he  was  debtor  to  Stirling  and 
Company,  Stirling  went  to  Hamilton  and  bought  shop,  goods  to  the  amount  of  the  debt« 
An  account  of  the  goods  bought  was  made  out  and  discharged  by  die  chapman,  and 
Stkling  disdiarged  his  bills  to  the  Company ;  and  some  days  ailter  one  of  the  partners  of 
another  Company  to  whom  he  owed  money  also  went  and  bought  goods  to  the  value,  and* 
aLo  to  the  value  of  a  bill  he  owed  another  person,  and  who  entrusted  him  with  the  bill, 
but  without  any  indorsation,  and  he  also  got  a  discharge  of  the  goods  bought,  and  dis- 
charged both  the  C<»npany'*s  debt  and  that  other  person^s ;  and  all  tlie  difference  betwixt 
the  two  sales  was,  that  Stirling  bought  in  name  of  the  Company,  but  the  partner  in  the 
other  Company  bought  in  his  own  name,  and  applied  the  price  in  payment  of  a  debt  due 
the  Company,  and  to  another.  Robert  Crawford,  another  creditor  of  this  chapman,  raised 
homing  and  caption  and  rendered  him  notour  bankrupt  in  terms  of  the  act  169tf,  and 
arrested  in  the  hands  of  these  Companies  and  pursued  forthcoming ;  which  coming  before 
me  I  allowed  a  proof  of  the  Ubel,  and  of  the  qualifications  of  the  act  1696,  without  a 
formal  process  of  reduction ;  and  the  proof  being  this  day  advised,  the  defenders  insisted 
that  sales  of  pioveaUes,  or  ^ving  them  in  payment  of  debts,  fell  not  under  tlie  1696,* 
which  only  mentions  dispositions  and  asisignations,  and  other  deeds,  which  must  mean 
deeds  iii  writing;  2do,  That  the  sale  was  not  reducible  being  for  an  adequate  price,  and 
the  debtor  might  lawfully  apply  his  ready  money  for  payment  of  debts,  notwithstanding 
the  act  1696,  as  we  found  S6th  January  1751,  Forbes  against  Brebn^,  (supra,) 
and  much  more  where  the  purchase  was  by  one  person,  and  the  money  applied  to  pay  a 
debt  due  to  another,  and  quoted  from  the  Dictionary  a  case  In  January  1733  of  Bailie 
Arbuthnot.  *  Lastly,  They  objected  that  Stirling  was  dead  and  his  heirs  not  called, 
therefore  the  process  could  not  proceed  against  that  Company  till  the  process  was  trans* 
ferred  against  his  heirs.  The  Court  had.no  difficulty  but  as  to  the  last,  the  transferring 
the  process  against  Stirling*s  heirs ;  and  I  observed,  that  if  he  was  not  in  the  field  the 

Compiiny  was  not  in  the  field,  that  it  was  therefore  necessary  to  call  him  in  the  process,  aa 

•      •  •        • 
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was  done;  mbA  if  Aat  w»  noeawwy,  Aen  he  bmg  3eiidt^tiie|iroceBs.befao7ed'l0  dto]^ 
^hi8  hdbrs  were  caBed.  The  Preadent  agreed  tbat  k  was  neooflaaiy  at;  first  ti>  catt  bin^ 
ini^the  Compmtf  b^ng  in  the  firid  ihey  were  stiffl  in  the  fields  notwitbalwidnig.fais-  cfeadi  f 
«nd  upon  the  question  the  objection  was  repelled;;  venHent  Ktiikerran)  EameB,  WoeiBiaB^ 
wiMi  f  and  we  nnanimousfy  vepoUed  the  other  defences,  and  dececned  in  the  fcrthomnii^.. 


99SS3CS${! 


BASTARD- 


No.  !•    1747,  June  20.    Rkid  against  Ofpicees  oy  State^ 

TaouAs  R£ip,  as  creditor  to  one  now  deceased^  who  wnsAhasftasd,.  pmwiad  «^^prara» 
«f  cognition,  and  adju£cation  of  his  estate  hentaUe  and  novedab,  against  4he  Qfficem^ 
State,  fox  having  it  declared  that  the  defunct  was  a  bastard,.  th«t  the  pursuec  was  a  lawful 
creditor,  and  that  the  estate  was  affectabk  for  his  debts,  and  tliesrefore  to  be-adjudged  tx^ 
Bim.  The  Ordinary  had  aUowad  hinr  a  pfoof  crf^  the^kuitardji:,  and  so  il:  tcame  bsfeca  us< 
as  fionehided  to  advise  that  proof..  At  fivst  we  doubted  ef  that  feim-  of  piWMMa^  and 
Ihve&ro  dehy ed  till  this  day,,  wlien  we  agneed^  that  t£e  estate  was  JiaUe  and  affielaUo;. 
and.  where  there  was  no  donatar  intromsttiQg^  thought  this  was  die  *mh[  mm^  ooniffikalt 
*llo  a.aveditnry  agre^sU^  lo.  Stair,  Tit.  CoNFSsoAtWK;  §  4iSvand  47L 
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VTo.!^    r742j.FeKlS^    Di€K  of  Gran^  es^^tim^f  6(ESXlJi^ 

'  6m  AHQB  halting  attacked  HemySteill,  (with  whom,  he  had  a  depenffl^^proccBsjf:  mX 
Bis  son  and  four  servants,^  and'given  him  a  box  on  the^ear  and  beatoff^his'hatand'wig^ 
en  a  dispute  about  some  cartftds  of  dmig,.  which  Stall  resented  no'further'than  by  bold*- 
ibg  Grange  fast  till  heeooled  v  the  Lords  on  a  summary  conq)laint  o£  battery  jiendrnto 
frwt99M  assoihied  Grange  because  of  hi^  known  ciieumstances,.  that  he  was  little  better 
Aan  tfk  idiot  ;r-as  for  thc/same  cause  they  refused  the-UkecompEuntagiansthim  in'«ittBi» 
jinor.  Ir1!^vwber!^  indeed  there.  aei»aed  to.  be,  something  like^a  sna«&  had  ^ftr.  them. 


w 
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c  T^w  I^cn^  flieemed  tii:ih]idi  that  by  ourlaw^  the  btn/ffbimit  emg^      i%  awipaMi 
wd  ]3emitted.bitt.  and  answers  to  the  Ordiiuvy  iii:tha.sQle. 


*r  *  »-i  .d  ■ 


!"« Mon».3        BENiancmM  COMPETENTIJBL  §» 


TUbe  Lords  found  that  by  our  law  the  beneficium  competentia  is  competent  to  paarent^ 
against  their  childr^i ;  but  as  this  is  but  a  personal  privilege,  and  not  eiFectual  against 
creditors^  we  remitted  to  the  Ordinary  to  hear  on  the  effect  of  that  beneficiwn,  Vidi  Cvn^ 
llarcarse  D.  928. 

No.  3.    1749r  Nov.  80.        Hogg  against  Hogg.. 

We  all  agreed  that  John  Hogg  had  no  beneficium  competentut  against  Mrs  Hogg  hl^ 
Aaughter-in-law,  but  die  majority  lliought  that  he  had  against  bis  graadchildveii ;  but  the 
AiiBculty  was  in  the  executicm.    In  the  houses  in  Edinburgh  he  had  aa  infeftment  of- 
arnnialrent  for  L.90  preferable  to  them.     Only  we  had  found  them  preferable,  thouglt 
their  efium  was  only  on  a  personal  obligement  by  their  father,  whereon  they  had  adjudged^ 
in  respect  a£  his  misrepresentatloiis  in  the^marriage^ontract^  but  leserving  his  bent/ieiiiim. 
ampetentids,  and  therefore  we  thought  we  could  ^sustain  his.infefbnemt  to  that  extent    ButT 
then-  as  to  the  L.IOOO  sterEng  in  Saughton^s  hands,  the  readue  of  the  price  of  Cammo^ 
he  had  no  interest  diere,  and  therefore  the  beneficium  compctentia  did  not  apply  tliere.   2dly^ 
We  thought  that  in  modifying  tliat  eompetentiay  we  cught  to  have  regard  to  his  blind: 
daughter,,  who  was  really  secured  on  the  L.l'OOO  for  the  interest  of  3600  raerkftduringliec^ 
fiffly^and  that,  notcnly  during  Mr  Hogg^alife  but  aho  during  her^a^  because  it  was  a  dutj^ 
^  natuiiaonhimtDpovidefii£.sucba'<£iy<^  alisient  evenjkfiter  his  deaths    3/tb,  Wt. 
thtfMightthat  in  the  ien^/EonMi  wmpeimUik  weon^bt  to  eonsiderthe  necessity  of  the  parentr 
move  than  the  naoesrity  of  ihe  ebild^  whereas  in«a>proces8(rf'  aliment  agaiost  a  diild,  th^> 
(dc&aderVmrn  naoesaty  must  be  fiwt  piovidad  for ;  4md  idfy,.  That  beneficium  is  compe- 
tent ihott|^  there  were  odi0r  neofer  bound  jfifre  nofteivto  aliment^,  as  in  this  case  John 
Hogg'^s  two  sons,,  and  on  the  whole  we  modified  to  John  Hogg  for  himself  L.30  sterlings 
and  for  the  use  of  his  dau^^r  L.100  Soots,,  and  after  his  death  the  L.lOO  to  be  paid  to 
the  daughteri^hecsdf ;  and^Iefl;  it  to  die  (Miaavy  to  Kear  tlicm  as  to  the  execution..    SOtk. 
Korember  we  adhered,,  so  as  the  beneficium  competenlia  should  not  affect  the  widow^s  life- 
irent,  though  they  thought  it  would  affect  the. fee..    I  was  in  the  Outer-House..    E^:?eraec)i 
in  Parliament    1  (^7)  March  17^.. 


rf.^. 


BILL  OF  EXCHANGE.. 


^•^^^^^^m: 


Tfin&  £ordaiitemd  the  nullity  reievaDt^toid  proveable  proiddi  jwrei  .2d^,  Suslakied 
die  fcaaon  of  reduction' on  both»st8l681  and  l€96,.io  tiie  eKientofXJd9,the.t;wodebtif 
topaymentiiiwteof  the  bOl' to  him  was  indorsed.  Sd^s^Bepetteet'^lbeHMaaoii  ofttbeTiaM 
M9S«a(ic{the,re/ti;uifsiipaidby  Mr  Russell  l^  bilk  drawa.pajdUe  Id  Mr  GofdiN^ 


M  BILL  OF  EXCHANGE.  [Elchiss'b  NoteL 

Tlie  Lords  adiiered  to  that  part  of  the  interlocutor  fiading  it  relevant  to  prefer  th^ 
arrester,  that  the  bill  was  not  agned  by  tlie  drawer  at  the  time  of  this  arrestment-^N.  B« 
They  did  not  conader  thb  bill  as  a  writ  blank  in  the  creditor's  name,  but  as  an  unperfect 
writ,  till  the  drawer  signed,  and  therefore  the  debt  arrestable.  Several  of  the  Lords 
diought  it  not  competent  ag^nst  onerous  indorsees. — ^2dth  June. 

After  long  reasoning,  found  it  proveable  by  witnesses.  Isla  thought  the  first  interlo- 
xnitor  vnrongj  but  since  it  was  so  found,  thought  it  proveable  by  witnesses.— 3d  July. 

No.  4.    1734,  July  5.    Huntington  against  Pbovo&t  Campbell. 

The  Lords  adhered  that  recourse  is  competent  though  not  negotiate,  because  the  bill 
did  not  bear  %'alue  received ;  but  appointed  a  hearing  in  presaice  the  first  November  upon 
the  prescription.  \ 

No.  5.     1 785,  Feb.  5.  DuN  against  Adah. 

The  Lords  adhered  to  the  interlocutor  sustaining  the  bill,  notwithstanding  it  bore 
annufdrent  three  months  before  the  date. 

No.  6.     1735,  Feb.  ?•        Innes  against  Gobdon. 

The  Lords  foxmd  there  was  not  such  mora  upon  the  part  of  the  creditor  aa  to  debar 
him  from  recourse,  and  therefore  repelled  the  reasons  of  suspension^  The  Lords  thought 
the  distinction  good  between  a  biU  payable  at  days  sight,  and  at  a  certain  day,  for  if  this 
bill  had  been  payable  the  26th  June,  (at  which  day  it  would  have  fallen  due  if  it  had  been 
sent  by  the  course  of  the  post,  and  so  had  been  aco^yted  on  the  12th)  they  thought  the  not 
demanding  payment  before  the  3d  July,  when  the  aoc^tors  broke,  would  have  excluded 
recourse,  *    ^ 

No.  7.    1 785,  July  22.    Van  Chaeant,  &c.  against  Baldwin. 

The  Lords  adhered  to  the  interlocutor  of  35th  June,  sustaining  Van  Charanfs  grounds 
of  preference  to  Baldwin^s  the  indorser. 

No.  8. 1 785,  Nov.  20.        Andebson  against  Wood, 

Wood  having  given  a  letter  of  credit  desiring  to  fumisli  Brown  with  coals  upon 

his  bill  on  Petrie,  and  promising  to  see  the  biU  honoured,  the  bill  war  payable  at  40  days 
date  at  a  house  in  Edinburgh.  The  bill  was  not  protested  till  the  term  of  payment,  when 
it  was  protested  for  non-acceptance  and  not  payment ;  which  the  Lords  found  suili-* 
cient,  the  bill  being  payable  not  at  days  sight  but  at  a  certain  day.  The  Lords  also 
found  that^otification  to  the  giver  of  the  letter  of  credit  of  the  dishonour  of  the  bill 
is  necessary  in  the  same  manner  as  to  the  drawer  of  a  bill ;  but  the  creditor  in  England 
having  deponed,  that  he  sent  such  a  notification  by  letter  and  showing  a  notandumin  his 
copy-book  of  letters  containing  that  notandura,  but  no  full  copy,  the  Lotds  found  the 
proof  suffident,  and  the  defender  liable* 
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No.  9.  and  10.     1786,  Jan.  13.    P^  Crawford,  Supplicant 

The  Lords  appointed  the  bills  to  be  se^strate  at  the  petitioner's  instance. 

No.  1 1.    1786j  Jto.  16.    Gillespie  against  Barr. 

KiLKEBRAN  reported  a  question  of  a  bill  drawn  on  one  Barr,  and  another  Barr  his 
son  as  cautioner  for  him,  and  accepted  by  both.  The  quality  of  cautioner  was  only  in  the 
i^dress  of  that  bill,,  but  was. accepted  without  any  addition.  The  Lords  found  the  bill 
null  as  to  the  cautjouer^ 

No.  12.     1786,.  Jan.  17.  A.affaihstB. 

Lord  Dun  reported  a  question  upon  a  bill  drawn  by  a  husband  upon  his  wife,  and 
accepted  by  her  and  protested  for  not  payment,  whether  homing  was  competent  not  only 
against  the  wife  as  acceptor,  but  against  the  husband  for  his  interest  ?  The  Lords  found, 
and  directed  the  Lord  Ordinary  accordingly,  that  no  honung  was  competent  against  either,, 
not  against  the  wife,  because  sh^  being  designed  a  married  wife,  her  obligation  was  void 
and  null,  and  not  against  the  husband,  because  the  biH  was  accepted,  and  therefore  the 
bill  oould  only  be  pursued  via  actipnis.. 

No.  18.     1787,.  Jaii.  7;.       Weir  against  Parehill. 

The  Lords  find  Aat  a  donation  cannot  be  habilely  constituted  in  the  form  of  a  bill^. 
and  find  this  bill  was  without  any  onerous  cause,  and*  therefore  sustain  the  defence  and^ 
assoilzie. — 9Mi  November  1736: 

The  Lords  adhered  to  tlieir  former  inteiloeutor.  of  84th  November,,  with  the  addition, 
to  the  last  part  of  it^  viss.  that  they  find  it  proved  by  the  tenor  of  the  writing  in  question,, 
viz.  the  bin,  and' the  pursuer'^d  admissnon  in  the  course  of  this  process^  that  there  was  no- 
written  testament  by  Mary  Weir,  the  granter's  first  husband.    This  is  a  decision  of  great 
importance,  but  the  Justice-Cler)c,Minto,  and  .Dun,  were  against  it,  though  Dun  thought 
if  proved  no^its  date*. 

No.  14.    1737,  Feb.  22.        Ker  flg*amrf  Chalmers. 

I  keep  these  papers,  not  because  of  any  difiiculty  in  point  of  law,  but  because  of  a  loose 
erroneous  expression  of  Lord.  Stair. .  But  notwithstanding  thereof  the  Lords  unaiumously 
adhered  to  my  interlocutor,  finding  the  last  bill,  b^ng  first  protested  preferable  to  thet 
other  bill  though  prior,  in  date.*. 

(See  Stair,.  B.  l.T.  M.  §7.); 
No.  15.     1737,  Feb.  24.        PiD am  against  l>iCK^ 

The  Lords  found  the  bill  not  duly  negotiate,  being  protested*  IT  days  after  the  day  of 
payment,  and  tlierefore  adhered. 


I 

\ 


No.  16.    1737,  June  28.    DuN^rooDiE  against  Johnston. 

LoBD  Arnistok^  probationer,  reported  two  objeedons  against  aMIl;  that  being  dravoT 
and  accepted  at -Candlemas,  payable  at  MirrinnwMs  it  bare  amuahimtfiNMi'tliedate  ;  Skffy^ 
That  it  was  accepted  by  a  notary  before  witnesses  designed  only  in  the  notaiy^s  attesta- 
fion.  The  Lord  reporter  gave  his  opinion  for  sustaining  both  -objecti^nsy.  but  the  Lord^ 
repelled  the  last  objection,  though  it  was  in  the  debate  admitted  that  a  bond  so  signed 
would  have  been  null.  However,  it  carried  so  by  the  Pkesident^s  easting  vote,  (m.  Ae 
Justice-Clerk ;)  but  we  sustained  the  first  objection,  and  jtrstly,  for  it  m^gfat  as  weA  hiitr& 
carried  annuah^nt  a  yenr  retroy  mte  that*  would  not  have  been  ustuyr  Yeft  rt  hm  been 
decided  otherwise,  vide  t»/rfl.— (7th  June.^  ^ 

The  Lords  in  respect  of  several  former  decisions  sustained  the  bill,  notwithstanding  it 
1x)re  annualrent  from  the  date,  and  thesein  alttred  the  former  istterkcutor.  They  adhered! 
to  the  former  interlocutor  repelling,  the  objection  that  it  was  accepted  by  a  notary  and  wit- 
nesses, and  the  witnesses  not  designed.  It  carried  by  the  narrowest  majority  seven  to  sixj 
and  Amiston  in  the  chair  was  against  the  interlocutor.— (38|li  June.) 

No.  18.    1738,  Nov.  18.    Mansfield  against  Bxjcrj^k AS. 

An  accepted  bill  payable  at  Candlemas  1737  indorsed  to  Mansfield,  upon  which  no 
diligence  had  followed  within  the  six  months,  nor  till  February  1738, — ^then  decreet  was 
obtained  for  it  in  the  inferior  Court  The  Lords  found  compensation  on  the  debt  of  the 
original  creditors  in  the  bills  not  competent  against  the  indorsee,  referentc  Drummore 
without  Informations. 

No.  19.     1788,  Dec  6.  A.  against  fi. 

Me  hefbrente  without  Informations  from  the  Outer-House,  the  Lords  found  two  l»Ils 
drawn  payable  to  ^  me  Janes  MfArtn^,  or  order,^  being  neithes*  hologxaph  of  the  drffwsr„ 
aaappeaved  by  eompavii^  tliem together  and  with  other  writs,  nor  signed  by  him  as  drawer, 
although  bearing  to  be  ngned  by  the  acceptor,  and  said  to  be  feundamongthe  drawer^s  writs, 
after  his  daath,  were^  null  and  void,  and  not  probative.  Found  jHfeCty  unammously,  jed 
reniteiUie  President,  who  yet  admitted  that  such  a  bill  payable  to  a  third  party  not  signed 
by  the  drawer  would  be  null ;  so  that  die  only  difference  in  his  opinion  must  have  lain 
in  the  addition  of  the  word  <<  me,^  which  I  thought  was  no  difference  where  tlie  bill  was 
not  written  by  the  pretended  drawer,  but  a  third  party,  for  nothing  then  could  make  it 
his  mandate  but  his  subscribing  it.  On  the  other  hand,  the  Lords  thought,  that  if  the 
bill  had  been  written  by  him,  it  would  have  been  good,  it  not  being  veiy  matterisl  whether 
he  subscribed  his  name,  or  writ  it  in  the  body :  In  both  cases  it  was  his  mandate. 

No.  20.    1 789,  June  6.    Ainslie  against  Arbutbnot,  &c. 

TfiE  Lords  found,  that  Bailie  Arbuthnot  having  taken  bills  firom  Cave  and  given  up 
the  victual  receipts  without  marking  in  his  books  or  taking  other  document  that  these 
bills  were  for  behoof  of  Ainslie,  or  giving  him  notice  that  he  had  taken  such  bills;  thatr 
therefore  the  Inlls  so  taken  were  upon  Bailie  Arbuthnot'^s  risk,  and  ought  not  to  be  stated 
to  the  debit  of  Mr  AinsUe^s  account ;  and  sustdoied  the  objection  to  these  articles.  But 
upon  a  lecbuioiiig  bill  they  adhered  and  repelled  the  objection. 
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No.  21.    1740,  Jan.  82.    Taekas  against  Innbs  of  Dunkinty. 

This  bill  payable  at  three  days  after  sight,  and  bearing  value  in  cash  immecfiately 
delivered,  and  accepted  without  any  date  adjected  to  the  acceptance,  and  not  protested,  the 
question  was,  Whether  annualrent  due,  and  from  what  period  ?  The  Lords  found  annual^ 
rent  due  from  three  days  after  acceptance,  which  in  this  case  they  presumed  to  be  tb^ 
date  of  the  bilL 

No.  22.     1741,  Feb.  11.    M*Neil  against  Campbell. 

A  BILL  bearing  annualrent  17  days  before  the  date  (when  the  money  was  due  as  the 
bill  bears)  bang  found  null  on  that  ground,  referenU  Kilkerran  without  Infbrmationsy 
the  Lords  tfiis  day  refused  a  reclaiming  bill  without  answers,  though  the  bill  was  for 
A  large  sum  L.2621  Soots,  and  strong  evidence  of  its  being  a  just  debt,  and  thou^  I 
mentioned  five  decirions  of  such  bill  sustained.  Vide  one  stated  in  the  bill  5th  February - 
1735,  Dun  against  Adam,  where  the  bill  bore  annualrent  three  months  befoiv  the  date, 
S8th  June  1737,  Dunwoodie  against  Johnston,  in  which  papers  are  mentimied  other  two, 
viz.  Cowan  agunst  Wingate  in  1724^  *and  James  GUiaon  against  Charles  Ciiditon  in 
January  1726.  Yet  the  decision  was  pretty  unanimous,  none  voting  against  it  but  McNizie^ 
Murkle,  and  I.— Found  again  (tnjra)  25th  February  1741,  Paterscm  against  Fialay^ 

No.  28.     i741,  Feb.  25.    Pateeson  against  Finlays. 

The  Lords  again  found  a  bill  bearing  annualrent  from  the  date  and  penalty  conform 
to  law  void  and  null,  and  adhered  to  JusUce-Clerk'^s  interlocutor  without  answers.  I  also 
voted  for  it  that  the  Court  might  be  uniform,  because  of  the  judgment  11th  February 
instant,  though  I  was  against  that  judgment  I  saw  no  difference  betwixt  a  clause  of 
Annualrent  from  the  date  and  14  days  before. 

No.  24.  1741,  July  10.    Andeew  Forbes  against  Fonnerbau. 

« 

A  MERCHANT  having  sent  sundry  bills  to  his  factor  to  negotiate,  indorsed  value  in 
account,  and  the  factor  dying  before  he  received  payment  or  accounted,  Fonnereau  his 
creditor  having  confirmed  the  bills  as  in  haredttaU  of  the  factor,  the  question  was^ 
Whether  the  creditor  or  factor  are  preferable,  espedally  that  upon  the  faith  of  these  in- 
dorsations  the  factor  accepted  bills  drawn  by  the  merchant  but  never  paid  them,  and 
they  returned  upon  the  drawer  ?  The  Lords  preferred  Andrew  the  merchant,  but  that 
the  executors,  of  the  factor  may  retain  these  bills  for  security  and  relief  ci  any  engage- 
ments the  factor  came  under  for  Andrew  the  merchant 

No.  25.    1742,  Feb.  18,  June  18.    Caldee  against  Mary  Proven. 

Caldeb  while  intoxicated  with  drink  granted  a  bill  to  Mary  ProVen  of  L.lOO  sterliagy 
to  induce  her  as  one  witness,  said  to  promise  to  marry  him,  or  rather  as  another  witness 
fiiid^  as  a  proof  of  the  sincerity  of  his  intendon  to  marry  her  ;  and  it  appeared  that  a  for> 


mer  bill  had  been  given  at  the  same  time,  but  Proven  showing  it  to  the- company  ia 
the  other  room  it  appeared  unformal^  and  thefeupon  fiti&  was  ^ven,  and  m  this  chaffer 
Calder  and  Maiy  Proven  were  about  an  hour  togethm*.    In  a  process  for  payment  of  this 
mosey,  (the  bill  having  been  put  by  her  in  another  person^s  hands  in  the  company^  who» 
next  day  gave  it  up,)  the  Ordinary  allowed  a  {»oof,  and  the  fact  come  out  as  above,  par*^ 
ticularly  that  Catder  was  so  drunk  that  be  staggered,  and  was  not  billowed  to  ride  home 
that  night.     And  the  Ordinary  found  tlie  bill  binding  on  Calder,.  and  that  the  other  did 
wrong  in  ^ving  it  up,   and  decerned  against  both  joindy  and  severally.    The  defender 
reclaimed.  To  me  it  appeared  tha^  the  bill  waa  pvea  bbm  security  that  Calder  would  majpy 
the  pursuer,  or  which  is  the  same  as  a  penalty  in  case  he  revised  to  marry  her..  Whether 
did  there  lie  aetion  tot  such  penal  tios^  or  was  there  still  /betes  pfgnikntief  X  gave  no  cfpu- 
nion,  only  it  appeBtfoA  more  agreeable  to  our  ancient  praakiiee  tlmt  aetion  did  fie.     But 
then  i  thought  such  a  oonventiaifd  penalty  could  not  he  eonstititttad  in  the  form  cCahiB; 
2diy,  if  it  ebutd,  yet-as  Calder  was  drunk^  there* was-plaoe  to  repeat.  ThePl^aidient  undei^ 
stood  this  bill  as  given  in  oonsideratibn  of  fkvmirr  granted  or4o  be  granted  by  the  pucsuer^ 
and  idic^efoBe  "diou^  it  binding  .(ibr  they  had  been  an  'h0iir'in«  xaom  by  fthama&£ves.):t 
OA'tlie  othiBr  hand,  I  thought  if  that  was  th^  case  the  biii'  was  reducSHe  as  gsaated  afr' 
Mpem  anrMNfiy  hut  as  no  such  thmg  was  alti^ed  fay  etiikr  forty  or  proji^.  I  «0Hld  not 
]isdiiee*it  ett^thOL  gnmnd.     Butt  the  Pvesideivt  diSeqed  in  the  pointtcf  law,.  ancE  ikMight 
die  Aslaiwticm  in  tiie  civil  law.  betwixt  money  and  an  oUigaitiQQ  ffvesx  ob-  turjm»  caumi^ 
was  not  founded  on  reason,,  and*  not  binding  upon  us.  Ob  die  question,  the  diefences  were 
sustained  and  the  defender  assoilzied..    If  the  PreaidonCs  opinion. bold».  if  abend  were 
given  to  eommit  murder  or  perjury,  to  vote  ia  an  electipot,  &c.  .actJon  might  be  sustained 
on  fit  although  thec^se  were  acknowledged  or  even  expressed  in  tlie  writing..    Altered 
hy  the  «Bses}deai*s  casting  vote.»    Royston^  Minto,,  Drummore,  Haining^  Dun^  Leven,. 
and  President^  were  for  altering^    Can.,  were  Justice-Clerk,  Stiichen,.  Kilkerran^  Balme-^ 
rino,.  ]M[onzie>  ct  Ego.- — SJst  July,  Adhered  by  President's  casting  vote- 

No.  26..    W42^  Jflme  18.    Aiuexandeh  against  Scott.. 

•A  BiLi.  being  drawn  on  one  as  principal  and  two  as  cautioners  conjunctly  and' severally, 
and  accepted  .by  them  and  afterwards  p«ud  by  the  two  cautionex^ ;  after  the  death  dl  all 
the  three,. action  was- sustained  at  the  instance  of  the  cautioners^. executors  against  tlie  heir 
of  the  j^ncipal  for  i^e-paymejit,  and  the  nullity  objected  to  the  bill  sustained..  In  this 
process  two  ^precedents  weve  .quoted,,  one  of  ^  case  reported  by  Strichen  4th  December 
1731  ,^and  onothQF  reported  by  ipe  in  1736,  (that. I  do  .not  remember)  where  bills  drawn 
on  one  as  jpjdndpol^and  another  as  cautioner  were  sustained,^  and  a  third  c;sse  reported  by 
Kilkerran,^  where  such  a  bill  was  found  null.  The  President  was  of  opinion  it  was  a  good 
bill,  but  that  point  we  did  not  determine ;  only  as  die  cautioners  had  paid,  and  possibly 
on  the  fi)ith^  th^iae  twQ.fimt  dfidsipQ9»  vce.tbwght  they  shpuld^hiiveriaecpmsse.. 

In  the*  question  of  the  .prescription  of  bill^,  baving^appcnnted  memorials  which  were 
^ven  in,  whid)  turned  ugon  this,  whether  by  the  law  of  nations  there  is  any  prescription. 
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(sliort  of  the  iong  prescripdon)  but  those  introduced  by  statute  in  the  sereral  particular 
countries? — as  the  Court  were  not  ftffljr  satisfied  as  to  that  pmnt,  Aey  ordered  a 
iieainig'  m  pmende  kr  NoTcnber  ;-«*93p0ii  which  the  punuerV  Itw^per^  ratlher  tJban  be  at 
iuAa  ckgfgeBj  isfenedthe  debt  to  die  defaader's  oatk  (See  No.  6.  voce  QuAtxFiEi^  Oatu.) 

No.  28-     1742,  Nov.  12,        DfcKSOif  agcmet  Warranbce. 

Tbx  only  question  was^  Whether  Warrander  the  drawer  (and  whose  name  as  creAtoi' 
was  expressly  mentioned  in  the  fail!)  not  having  agned  the  draught  when  he  got  the  biH 
nor  till  near  a  year  after,  when  Hume,  one  of  tlie  acceptors,  broke^*— that  was  a  nullity  id 
the  bill  ?  I  thought  the  bill  imperfect  till  ugned  by  the  drawer,  as  we  bad  found  6di 
December  1738,  (No.  19.)  and  could  not  liave  been  supplied  if  it  had  been  so  pro- 
duced in  judgment,  but  might  be  supplied  any  time  before  producing  in  judgment 
Amiston  thought  it  a  total  nullity  and  in  strict  law  not  at  all  suppliable,  but  at  any  rate 
liot  after  Hume^s  bankruptcy.  But  all  the  rest  voted  for  repelling  tlic  objection  ;-«aiid 
adhered. 

No.  29.     1743,  Feb.  15.    Strachak,  &;c.  against  Ross. 

Though  one  paying  a  bill  who  has  no  concern  in  it  has  regularly  no  recourse  against 
the  drawer  unless  he  pays  avpra  protest  for  his  honour,  yet  it  appearing  in  tliis  case  that 
Strachan  and  Lindsay,  with  IVIiln,  had  been  in  a  constant  course  of  drawing  and  re- 
drawing, which  Ross  was  employed  by  Strachan  and  Lindsay  to  negotiate,  and  tlrnt  they 
knew  that  for  payn^ent  of  such  bills  pud  by  Ross  he  was  in  use  to  take  Mibi'*&  draughts 
on  tliem^  and  which  they  duly  honoured ; — ^therefore  they  adhered  to  the  Ordinary^a  in- 
terlocutor, finding  that  Ross  miglH  charge  Strachan  and  Lindsay  with  these  bills.— -N.  B. 
There  were  other  circumstances  of  fraud  noticed  in  the  Ordinary'^s  interlocutor  which 
came  out  rather  stronger  before  u&  against  Strachan  and  Lindsay,  but  could  hardlj^ 
ittfluMice  the  point  of  law. 

No.  30.    1743,  June  10.    Russell  against  Shaw. 

A  BILL  payable  aflter  a  twdYomootb  bearing  expressly  wiA  tlie  first  yearns  interest  12 
merks  and  a  half;  the  question  was,  Whether  the  biU  was  good  or  not?  The  President 
tliought  the  bill  good,  because  of  the  practice  c^meiehanta,  even  the  Bank,  to  add  annual- 
rent;  but  thought* that  a  dause  of  annualrent  from  the  tain  of  payment  would  void  the 
ML  By  the  Presidenfs  casting  vote  carried  to  sustain  the  bill  f<v  the  above  reason ; 
rendm^.  Royston,  Mintc^  Drummcnre,  Lenren,  Amiston  it  Me.  Strichen  and  Muride  did 
not  vote. 

The  Hke  done  83d  July, .  Mutray  of  Cherrytrees  c^gainst  Marg^sret  (Lauder)  Laing^ 
m  whicll  ease  aa  objection  waa  made  agamst  two  bills; — the  one  bore  annualrent 
fjfom  tha  dale  without  saying  further,— -the  other  bore,  with  wnualrent  from  the  date 
ay  and  till  payment  The  Ordinary  had  repelled  the  objection  .as  to  both  bills,  and  we 
nrfused  a  reclaiming  bilLi^s  to  the  first  bill  without  answers,  agreeably  to  our  judgment 
tOth  June  last,  Russdl  against  Shaw,  but  ordered  to  be  answered  as  to  the  rest.  19di 
June  1744,  Refused  the  biU  as  to  the  other,  in  reqpe^t  he  owned  tb^  justice  of  the  debt 
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No.  8L     1 74S,  July  6,  29.      Ram^ay  (^inst  HoGO. 

A  BILL  on  London  payable  40  days  after  date,  not  protested  fer  not  acoeptance  or  not 
payment  till  the  44th  day  after  date,  being  the  day  after  the  last  day  of  grace^  the  ques* 
tion  was.  Whether  that  was  due  negotiaticm  so  aa  to  give  recourse  agunst  Hogg  the 
indorser,  e^)eciaUy  that  the  last  day  of  graoe  was  not  apostday  toSeot]aiid,.butthe  next 
day  was,  when  it  was  returned  protested  ?  The  Lords  found,  that  there  being  no  protest 
on  the  day  of  payment,  tliere  lay  no  recourse.— 29th  July  Unanimously  adhered,  and 
refused  a  bilL 

No.  82.     1743,  Nov.  8,  18.    OcHTERLONY  ogainst  Huntek. 

» 

The  last  interlocutor  altered  by  President's  casting  vote,  b^ng  seven  to  seven.    For 
.itltering  were  Royston,  Minto,  Drummore,  Strichen,  Murkle,  Leven,  et  Ego.  For  adhering 
were  Justice^Clerk^Haining,KiIkerran,  Dim^Bahnerino,,  Monzie,  and  — -.  We  repelled  the 
defence  that  Hunter  was  bound  oidy  dtcis  causa,  smdas  a  name ;  2do,  Repelled  the.  defence 
of  usury  unanimously.  The  next  point  was  upon  the  want  of  notification.    The  President 
seemed  to  think  in  the  common  case  of  a  bill  protested  f(^  not  payment  the  defence  would 
be  good ;  but  that  one  paying  supra  protest  was  not  tied  to  such  strict  negotiatiion,  and 
that  it  is  incumbent  on  Mr  Hunter  to  prove  damages.    I  again  humbty  think  that  there 
was  no  difference  as  to  the  point  of  nodce  betwixt  a  bill  protested  by^  the  creditor  or  in- 
dorser  and  one  paying  supra  protest,  and  therefore  that  want  of  notice  barred  recourse, 
$tf  we  found  lately  in  the  case  of  William  Hogg,  unless  the  payer  could  prove  no  damage,. 
as  if  the  bill  bore  value  in  account.     Eilkerran  and  Drummore  were  of  the  same  opinion.. 
Amiston  had  given  his  opinion  yeterday,  that  there  was  a  difference  betwixt  a  protest  for 
Qot  payment,,  and  a  payment  supra  protest  as  to  the  point  of  notification^  and  renewed  the 
same  opinion  this  day,,  but  conchidedthat  as  punctual  notice  was  necessary  m  this  case  as 
Iki  any.     In  the  reasonihg,,  it  cast  up  that  several  bilb  y^&re  drawn  by  Hunter  the  14th  of 
April)  long  after  he  might  have  notice  of  the  biUs  paid  supra  protest  on  the  TSlh  March. 
We  all  agpeed  that  was^  a  damage,  and  barred  recourse  as  the  bills  paid  on  said  18th 
'  March.     We  first  found  it  competent  to  Hunter  to  object  the  wont  of  notice,  though  he 
should  not  be  able  to  qualify  and  prove  damage  :r— ^Found  the  notification  sufficient  as  to 
the  biHs  paid  on  the  18th  May  and  23d  May ^  but  not  for  any  of  the  bills  formerly  paid, 
and  found  that  there  is  no  notice  of'  the  bi^  thereafter  paid :  But  found,  that  the  not 
notifying  the  dishonour  of  the  bills  paid  IBth  March  does  not  bar  the  recourse  for  the 
bills  drawn  by  Hunt^  the  14th  Aprils  ^he  reason  was,  that  by  that  very  omission  Hunter 
IS  freed  from  all  those  bi&s  paid  18th  March  to  much  greater  extent.)    Thursday  9th,  we 
repelled  the  defence  on  the  pursuer^s  takipgtbe  obligement  1735.     Repelled  also  the  de- 
fence on  the  bond  1736,  in  respect  of  tlie  dbcquet  of  the  same  date  allowing  the  bills  to 
be  retained  till  Hunter  should  ^gn-  that  bond..    Delayed  tiU  Wednesday  the  16th,  the 
question  as  to  the  bond  1 '^7^  that  Ochterbny  may  explain  what  papers  or  accounts  passed 
betwixt  them  to  apply  this  debt  to  such  InllCk.    Repelled  the  defence  on  the  L.4500.     De* 
layed  the  defence  as  to  tlie  L.ISOO  balance  said  to  be  due  Mr  Murray  the  18th  March, 
^ustamed  tlie  defence  as  to  the  three  bills  last  mentioned,  where  the  writing  on  the  bade 
is  signed  by  Ochterlony,  and  so  cancelled  as  not  to  be  legible. 
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Nov.  18,  RepeDed  the  defences  on  the  delay  of  pa]mient  and  on  taking  the  bond  1737. 
Found  that  the  balance  in  Ocbterlony^s  hands  of  Mr  Murray^s  mon^  on.  18th  March  1736 
ought  by  him  to  have  been  applied  to  pay  the  bills  paid  by  him  that  day  supra  protest 

No.  S3.    1745,  Dec.  16.    Straiton  agaxnst  Scott  of  MiUbie. 

A  BILL  that  went  through  the  hands  of  several  indorsers,  being  at  last  paid  iupra 
protest  for  the  honour  of  the  first  indorsee,  who  repaid  him,  and  the  indorsations  were 
scored,  the  first  indorsee  demred  that  the  biH  might  be  registrate  at  his  instance  in 
cnrder  to  summary  diligence ;  which  we  granted,  as  we  did  to  Patrick  Crawford  of  Auch- 
names,.  13th  January  1736.  I  had  another  diiBcuIty.  The  drawer  was  in  Hamburgh, 
and  it  was  payable  in  Hamburgh,  and  I  understood  that  it  was  drawn  in  Hambiugh, 
and  I  doubted  if  it  was  within  the  words  of  the  act  1681,  which  are  <<  foreign  bills  from  or 
to  the  realm.^  And  Amiston  and  otiiers  seemed  to  have  the  same  difficulty.  But  upon 
looking  at  the  bill,  it  was  dated  at  Kirkwall  in  Orkney,  and  was  clearly  witliin  the  act. 

No.  34.    1 744,  Jan.  5.        Drummond  against  Graham. 

A  BILL  bearing  annualnmt  and  penalty,  being  put  in  suit  long  after  the  alleg^  accep- 
tor's deatli,  a  proof  was  brought  to  astruct  the  bill,  and  it  was  indeed  very  convincing, 
but  it  was  only  by  parole  e^idisnce.  We  sustained  the  objection  to  the  bill ;  reniU  mulium 
President,  Amiston,.  &c. ;  and  it  carried  indeed  by  the  smallest  majority  to  adhere  to 
our  former  interlocutor  of  9th  December  laat». 

No.  35.    1744^  Feb.  22i    Robertson  and  Haliburtok,  Supplicants^ 

A  BILL  was  accepted  by  a  person  drawn  upon,  but  mpra.  protest  for  honour  erf*  the  original 
creditor,  who  had  indorsed  it ;  and  it  had  then  gone  thixMigh  seveial  hands^  and  after  that 
acceptance,  was  again  indorsed  tp  othevs,  andth^i  paid  by  Robertson^  the  person  accepts- 
ing  mipra  protest;  whereupon: he  and  Haliburton  afqplied  for  special  wa^*ant  to  ope^ 
iate  against  the  drawer^  and  aJLothc^rs  QonceKned.  We  jpmt^  it.  a^^iinst  the  dcanFer^ 
biit  we  would  not  give  it  against  anyotlier;^ 

No.  36.    J  744,  June  15.      ^'lEyfM'Bxagaimt  Ewmc;. 

Brew  drew  a  bill  upon  Faws  for  L.169  sterling,  payable  to  Busta,  indorsed  to  Ewing^. 
which  was  protested  for  not^acceptance;  S5th  November  1736,  when  Faws  had  fish  in 
their  hand,  but  owed  no  money,  and  therefore  refused  acceptance.  15th  December 
Stewart  arrested  in  Faw^s  hands,  and  thereafter  the  fish  had  been  sent  to  Barcelona  for 
Brew^s  account— *The  price  was  returned  to  Faws,  and  a  competition  arose  betwixt 
Ewing,  as  creditor  in  the  bill,  and  who  concluded* that  that  was  a  virtual  assignation  to  the- 
pioceeds  of  the  fishyr^and  Stewait,  who  insisted  that  a  bill  is  no  assignation,  though  it  will 
^ve  action  against  the  person  di^wn  on,  if  he  wrongpusly  refused  acceptance,  which  can- 
Oot  be  said  of  Faws,  The  Lords  appointed  memorials,  but  they  gave  us  little  light ; 
but  the  Court  nem,  ccw.  found  the.arrestmcnt  preferable. 
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Ko«8T.    lT4Tf  June  28.     JoKSUTOii  against  Hooa. 

Find  there  was  not  such  notification  to  Mr  Hogg  as  to  entitle  the  f  ur&ueTft  to  Te- 
eourse. — ^21st  July  Adhered. 

No.  9S«    1747,  Dec.  9.    Sir  John  Go&dox  againit  Lady  StINminxty. 

In  this  process,  the  question  occurred  that  we  have  so  oflen  decided  so  variously, 
Whetlier  it  is  a  nullity  in  a  bill  that  it  bears  annualrent  from  the  date  ?  By  two  decisions 
in  1737  and  1738  such  a  bill  was  sustmied.— Then  there  were  two  decisions  in  February 
1741,  where  the  objection  was  sust^dned,  and  the  bill  annulled  :-»And  last  of  all,  there 
were  two  decisions  in  June  and  July  1745,  where  the  objection  was  repelled,  and  die  biQ 
sustained :  And  now  again  the  objection  was  sustained,  and  compensation  aa  the  bill  re^ 
pelled.  It  is  a  great  misfortune,  and  even  a  r^roach  to  the  Court,  to  vary  so  oflen, 
that  the  law  should  not  be  uniform  whoever  are  the  parties.  I  proposed  to  make  an  act 
of  sederunt  to  regulate  us  in  time  coming,  but  it  was  not  gone  into. 

No.  S9.    1 748,  June  2\ .    Tul>Hon£  ^againit  TxrftKBtTLL. 

Tuai^BVLL  accepted  to  Taylor  a  bU  for  L.89,  payable  at  twelve  mondis  distance,  and 
of  same  date  Taylor  aooeptod  a  bill  for  the  like  sum  to  Tumbull ;  and  Taylor  bein|( 
-debtor  to  Tudhope  in  L.17,  he  indorsed  the  bill  to  Tudhope,  who  charged  for  payment ; 
and  he  suspended,  alleging  that  his  bill  to  Taylor  was  originally  blank,  and  intended  for 
Tayhdr^a  miht,  fifOm  wlio»  the  moilcfy  waa  at  hia  desire  borrowed  for  his  use^  bceause  he 
durst  not  ask  it  himself;  and  upon  getting  the  money  he  granted  the  other  bill ;  and  after 
tile  auhf  a  death,  t9iat  hid,  TuMboU^a  biU,  came  into  Taylor's  hands,  who  ffllad  up  hia 
t»wii  iiame,  aoid  .indorsed  it  to  Tudhc^  for  aecurity  only  of  former  debts ;  and  die  aUe* 
l^ce  he  offered  \o  prove  by  Taylor's  oath ;  and  insiated  that  Tudhope  could  not  hare 
the  uftial  priTilegea  of  aA  <Hi«XHia  iiidcvsee,  because  there  were  not  three  persans  in  Ab 
i!eld,  but  t^o;'*-4iext  beeauee  payable  at  a  twdve  months  distance ;  S<ta,  because  indonted 
for  security  only  of  a  lesser  sum.  There  were  some  of  ua  that  argued  for  all  tbo 
three.  However  Minto  having  found  the  letters  orderly  proceeded  for  the  L.17,  and 
found  expenses  due,  we  adhered,  but  found  no  expenses :  Only  we  gave  the  expense 
of  extract,  in  case  the  suspeftder  do  not  pay  before  the  3d  of  August 

No.  40.     1 748,  Nov.  (22)  24.    EiNLocH  against  Hexes  of  Meecer. 

See  Note  of  No.  9,  voce  Akkualbent. 

No.  41.    1748,  Nov.  25.    Hendeeson  against  Elias  Cathcaet. 

A  BILL  drawn  by  one,  accepted  by  another,  payable  to  a  third  party,  but  the  draught 
not  mgned  till  after  the  death  of  both  acceptor  and  creditor,  but  signed  before  it  was  pro- 
duced in  judgment.  Was  objected  to  as  null  Drummore,  on  advising  inXh  us,  repelled 
the  objection,  and  this  day  we  adhered;  rtmt.  inter  alioe  the  President  » 
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No.  42.    1 749,  Jan.  (June)  29,  ^  Foebes  againft  William  Young. 


Camybbll,  in  Philadelj^hia,  30th  June  1747,  drew  a  bill  for  L.30  on  ■  ■  ■  ». 
Treasurer  to  the  Society  for  Propogating  Christian  Knowledge,  payable  to  A.  Forbes, 
Hierchant  there  SO  days  after  date,  who  indorsed  it  to  William  Young  in  Aberdeen 
fbt  value,  but  it  arrived  at  Aberdeen  on  15th  August,  SI  days  after  it  was  due ;  and 
17th  August  he  indorsed  it  for  value  to  George  Forbes,  who  granted  Young  his  own 
bill  for  L.30.  Ids.  payable  13th  December.  Forbes  indorsed  Campbell's  bill  to  his  cor- 
respondent at  Newcastle,  whos^t  it  to  his  correspondent  at  London,  who  did  not  receive 
It  iSX  13th  November;  and  when  he  demanded  payment,  was  answered  they  had  no 
effects  of  the  drawers ;  and  sent  it  back  to  Aberdeen,  without  imy  protest,  to  George 
Forbes,  who  returned  it  to  London,  where  it  was  protested  no  earUer  than  7di  January 
1746.  Young  charged  Forbes  on  his  bill,  who  suspended,  for  that  CompbelPs  biH  was 
not  honoured.  Answered,  Not  duly  negotiated.  Replied,  No  necessity  for  negotiating 
where  the  term  of  payment  is  past  before  the  bill  arrives,  or  is  indorsed.  And  I,  on  the 
authority  of  MoUoy,  lib.  2.  lit.  10.  §  37.  infauy  found  CarapbeU^s  biD  not  duly  n^go*. 
tiated,  and  that  no  r9co\u^.Jay  for  it^  and  therefore  repeUad  the  reasons  of  suspension.. 
But  on  a  reclaiming  biU,  th^  Lords  i^^mitt^  to  — — «—  Counts  ai¥l  Arbuthnpt  hd^,. 
and  Ouchterlony  and  ■  \  \  in  LoxmIoq,  to  report  their  opinion,  which  was  this  day 
vepnrted  to  as,  that  ih&e  lay  i^eoouirse  on  Caanpbeirs  bill^  thpugh  these  was  gupt^d  to  us 
6rom  the  Bar  not  only  MoUoy,  but  the  authority  of  Jaffrays  of  bills  of  exchange.  Chap.  1 . 
in  effect  in  point  against  it,  and  a  proc>f  was  offered  that  such  w^s  the  custonx.  However,, 
we  found  that  recourse  lay,  and  «i«3t£ttned  the  reasons  of  suspen^n.  I  did  iH>t  vote,  be- 
giuse.of  the  qpinion  of  Aese  meicchaiits,  an4  y^^  9&  I  wai^  .Qpt  cppvinced  of  it  without 
further  authority  or  proof,  I  could  not  be  for  aIteriDg.-^8|Mh  Jime  Adhered,  and  refused 
fl  reclaiming  bOl.    16th  Ju»e  1749.. 

No.  48, 1749,  Feb.  1.        Tbomson^  cgttmr.Cbj-vijyt. 

A  BiLLwasacc^tedby.CoIviUtoSpenceof  L.M.  fis.  JtilylT48,  payable  in  siaLflMBths^ 
but  was  not  protested.  SOth  August  1744,  ^lence  accepted  to  Thomson  for  L.47,  and 
indo(f;%d  to  him  this  bill  in  security,  under  bade  declaration  that  it  was -in  saeurky,  ^a!sA 
he  not  obliged  to  do  diligence ;-  mid  m  fact'  none  was  done  tiil  1746,  wiien  Spenae  was 
bankrupt.  Thomson  sued  Colvill,  who  in  defence*  pargponed  oompensailaon  luid  reteRt 
6on  for  relief  of  debts.    On  Justice-^IcrkV  report,,  we  sustained  the  defence.. 

No.  44.     1749,  June 28.        Jamheaon  agamstXyiiiiJSSKm.^ 


William  Scott,  drov^,  13th  Fehruacy  JL14fi,  drew  on  Swiua^  a)ao  ^s  diuver,  iqpr 
L.80  sterling,  payable  to  Thomas  Gillespie,,  or  order,.  18th  May,  at  the  house  of  Wil- 
liam Highmore,  merchant  in  London,  for;  value  received  -ef  €KlIe^ie,  Md  was  iadoraed 
to  John  Gillespie,  and  by  himte  Jamieson,  and  by  him  to  Claud  Jdiniton,,  who,  81st 
May,  and  no  sooner,  protested- fiirnon-acoeptmice  and  noiwpi^meiit,  and  re^ndovaed  it 
to  Jamieson ;  who  brought  a  process  against' tOfflespie  -fer  reoaime.  ICSkeiran  ^soa- 
tained  the  defence,  not  duly  negotiated,  because  not  protested  for  non-aooeptaace  till  the 
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last  day  of  graces  whereas  there  ^re  na  days  of  grace  for  acceptance  agreeable  to 
Molloy,  Forbes,  and  our  decision  6th  and  29th  July  1743,  Ramsay  against  Wiliiam 
Hogg.  And  Jamieson  having  reclaimed,  we  remitted  to  two  merchants  here,  and  two  or 
three  at  London,  to  report  their  opinion,  and  they  reported  it  for  sustaining  the  recourse ; 
but  one  of  them,  Ouchterlony,  lud  his  upon  a  spedalty,  that  the  person  drawn  on  was 
a  drover;  and  on  that  report  we  altered  the  interlocutor,  and  repelled  the  objection.  I 
confess  I  began  to  have  no  great  opinion  of  these  references  to  merchants. 

No.  45.     1749,  Dec.  IS*    Hogg  against  Mubbat  and  Yates. 

FiKD  that  in  the  circumstances  of  this  case,  Mr  Hogg  has  no  action  against  Murray  or 
Yates,  the  acceptors  of  these  Inlls;  and  the  President  and  Easdale  thought  they  wfre. 
but  a  name,  and  accepted  Hcxb  camoj  as  in  the  case  Ouchterlony  and  Hunter  of  Pol- 
mood  ;  but  we  did  not  all  agree  in  that. 

No.  46.     1750,  Jan.  12.    AxisoN  against  Agnes  Setok. 

Provost  Williamson  of  Eirkaldy  had  a  fish  debenture  1719,  not  quite  completed  in 
all  the  forms,  for  L.26S,  whereof,  and  other  such  debentures,  payment  was  stopped  on 
accoimt  of  suspected  fraud  in  the  sale.  He  in  1723  gave  it  to  Harry  Crawford  in  Crail, 
indorsed  blank.  It  was  by  him  given  to  Blair  in  1737  in  security  of  debt,  who  filled 
up  his  own  name  in  the  indorsation,  and  afterwards  indorsed  it  to  Alison,  also  as  security 
of  a  debt  that  was  afterwards  paid ;  so  that  it  came  to  be  a  trust  in  his  person,  who  recovered 
jpayment ;  but  the  Exchequer  retidned  a  salt  bond  of  Williamson'^s.  Alison  sued  Wil« 
liamson  in  recourse  for  the  sum  retained  on  the  salt  bond,  who  pleaded  compensation  on  a 
balance  of  an  account  due  by  Harry  Crawford,  though  his  name  did  not  appear  on  the 
debenture ;  but  Ahson  owned  that  he  had  it  in  trust  for  Blair,  who  owned  that  he  got 
it  with  the  blank  indorsation  from  Harry  Crawford.  Kilkerran  sustained  the  compensa- 
tion ;  and  7th  June  last  we  adhered ;  and  this  day  we  again  adhered ;  for  we  thought  that 
indorsations  of  debentures  were  only  to  be  considered  as  conveyances  of  that  debt  autho- 
rised by  law,  not  as  indorsations  of  Inlls  of  exdiange,  and  that  if  payment  was  refused 
by  the  Government,  yet  there  would  be  no  recourse,  except  as  in  this  case  it  was  evicted 
or  retained  for  a  debt  of  the  indorserX  in  which  case,  as  an  onerous  assignee  would  have 
recourse  agunst  his  cedent,  so  would  an  onerous  indorsee,  but  not  with  the  privileges  of 
an  indorsee  of  a  bill  of  exdiange,  but  as  a  common  assignee,  and  therefore  compensable 
with  the  debt  of  a  prior  indorsee.  2(0^,  That  in  the  circumstances  of  this  case,  there 
was  no  presumption  that  the  indorsation  was  onerous,  and  therefore  no  recourse. 

No.  47.     1750,  July  4.  K  against  Ti. 

A  BILL  being  payaUe  to  the  person  named  in  the  IhU,  as  drawer,  but  not  signed  by  him, 
though  duly  signed  by  the  acceptor,  Murkle,  Ordinary  on  the  bills,  reported  a  writer^s 
doubt,  whether  to  give  a  homing  on  it  ?  And  the  Lords  refused  homing,  as  Kilketran 
tells  me,  for  I  was  in  the  Outer-House ;  for  such  bill  would  be  null  if  not  written  by  the- 
drawer  i  and  wheth^  it  was  hologiraph  (^  him  could  not  appear  to  the  writer  or  to  us. 
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No.  48«    1750,  Dec.  11.    LocKHAUT  against  Elizabeth  Meii&ie. 

A  BILL  dated  20th  May  1731,  payable  at  Martinmas,  with  annualrent  from  the  date 
till  le-paymept,  was,  because  of  that  clause  of  aimnalrent,  found  null  by  Lord  Hiiito ; 
and  this  day  we  adhered,  and  refused  a  bill  without  answers. 

No.  49.     1751,  Jan.  29.    Ceuickshanks  against  Mitchell. 

This  case  was  reported  by  me,  and  the  only  point  that  created  difficulty  was  tlic  firsts 
Whether  a  bill  from  Aberdeen  on  London  must  in  order  to  recourse  be  protested  for  not- 
payment  within  three  days  of  grace,  or  if  it  is  sufficient  to  protest  the  first  day  after  the 
days  of  grace  ?  and  as  that  depended  on  the  custom  of  London,  they  resolved  to  ask  the 
G^nion  of -Sir  John  Barnard  and  Benjamin  Longwait^  Deputy^Grovemors  of  the  Bank 
concemii^  it ;  and  Amiston  having  drawn  a  ccxmuission  for  that  effect,  I  bdng  in  the 
Chair  signed  it  yesterday,  and  for  the  novelty  have  subjoined  a  copy  of  it : 

^^  The  question  having  occurred  in  a  suit  before  the  Lords  of  Council  and  Session  in 
Scotland,  Whether  a  bill  of  exchange  drawn  in  Scotiand,  payable  in  London,  and  whidi 
in  Scotland  is  considered  as  a  foreign  bill,  must  be  protested  upon  the  third  or  last  day 
of  grace  against  the  aoceptqr,  in  order  to  afford  recourse  i^ainst  the  draw^ ;  or  if  protest- 
ing the  bill  upon  the  fourth  day  after  the  day  of  payment,  or  first  day  after  the  full  expiry 
of  the  dayis  of  grace,  be  sufficient  and  is  to  be  held  as  a  due  negotiation,  so  &<)  to  afford 
the  recourse  aforesaid  P— -the  Court  considering  that  this  question  may  be  of  great  conse- 
quence in  the  mutual  intercourse  of  trade,  not  only  betwixt  this  place  and  London,  but 
with  foreign  parts,  and  that  writers  upon  this  subject  seem  not  to  be  uniform  in  their 
opinions,  thought  it  proper  for  the  greater  certainty  to  enquire  into  the  custom  and  prac- 
tice of  London  with  regard  to  the  above  question,  and  for  that  end  to  grant  letters  recom- 
mendatory to  some  persons  in  London  of  known  integrity,  ability,  and  skill  in  mercantile 
affairs  in  whom  they  might  confide,  to  report  and  certify  their  opinion  and  the  practice  of 
London  with  respect  to  the  above  question  into  this  Court ;  and  in  consequence  of  that 
resolution,  have  recommended,  and  hereby  recommend  to  Sir  John  Barnard,  Knight, 
Member  of  Parliament,  and  Benjamin  Longwait,  Governor-Deputes  of  the  Bank  of  Eng- 
land, to  report  and  certify  to  this  Court  their  opinion  upon  the  question  aforesaid,  and 
vrhat  is  the  established  custom  of  London  in  that  particular.  Signed  by  order  and  in 
presence  of  the  Court  by  their  President  for  the  time  being,  this  8th  December  1747.. 
Sic  gubscrUntur  P.  Grant*— Thb  to  be  recorded  in  the  books  of  sederunt,— 9th  December 
1747.  ' 

This  was  the  case  stated  9th  December,  and  Sir  John  Barnard  and  Benjamin  Long- 
wait  having  given  no  answer,  the  Court  resumed  tlie  question,  and  found,  that  die  pro- 
testing on  the  first  day  after  the  days  of  grace  in  London  was  not  sufficient  to  entide  the 
creditor  to  recur  upon  the  drawer,  17th  June  1748,  renttent.  Amiston  et  me;  and  on  a 
reclaiming  bill  having  given  commission  to  prove  the  practice  in  London,  7th  July  1750» 
they  adheredy  reniient.  I  am  told,  the  Preeideat,  for  I  was  in  the  Outer-House.  But 
November  7th  we  altered  by  a  great. mtyority,  and  found  recourse  not  barred  ;«--and 
29th  January  1751,  alteied  and  adhered  to  the  first  interlocutor  in  1748. 
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No.  50.    1751,  Feb.  19.    Kehb  against  HuGS  Cl*kk. 

A  sTTBMissioN  beiixg  entered  into  by  the  partiee  accepting  each  of  tftem  a  Kll  to  me 
Other  for  sums  of  money  with  blaok  indorsations  on  the  back,  and  depositing  them  in  the- 
arbiters  hands^  who  thereby  had  it  in  their  power  to  make  these  biBs  be  for  any  less  sunt 
they  pleased,  by  filling  up  a  partial  receipt  in  that  blank,  which  they  accordingly  did  in 
one  of  them,  and  gave  up  the  other  ; — ^it  was  objected,.  limJb  that  deborded  goeatly  fiom  the^ 
aature  and  design  of  biUs  as  {nstrumentii  and  yelud^  of  commerce  and  was  not  a  habile 
way  of  m^lung  subinissioiM^;  which  the  Lords  lepelbd  ;«*-4baiigb  I  own  I  dep^MOKd* 


No,  51.    1 75U  •Euty  ^4f^  ]|fa;Kc&i£)rF  mganufi  Wsn^cMHEyf^ 

Lord  ErLKEBBAX,  Oidinary,  feund  albiQ  of  L.40  sterling  granted  by  the  deceased  Sir 
Thomas  Moncoeflv  bearing  annuabont  from  th^  date,,  void  and  null;  and,  upon  a  reclium- 
ing  bill  very  accurately  draws,  by  Mr  Ccai^'e,  we  unanimoudy  refused  Ae-  bill  and 
adhered.  Vide  the  petition  on  which  I  haye  marked  the  fonner  diecudons  on  that  question* 
'96th  July  We  adhered,,  and  vrfused  a  isedaiming  petition  without  aaswen. 

No.  52.    1 T51  >  Dec.  1  ft.    MmfCKO^TT  againstSm  William  Mokceteff. 

.  SiE  Tb0¥as  Moi(qai|&r?  in  1719  accepted  a  biQ  to  Sir  Hi^  Moncrieff  of  Odpper^ 
ludloch  for  70Q  m^AMy  payi^I^  on  demand,  and  In  1720  wrote  a  htter  excusing  his  u^ 
Jlifan^g  paid  the  money  apd  pvuniaiiig  wnualrent  Moacriel^  pursuei^  got  a  disposition 
Iroip  ^  Hu|^  of  his  effects,  and  of  ^si$  amaag  the  rest,  aad  sued  Sir  WUIiim  as  heir  tp 
S.ir  T^unnas  only  in  }TA6.  KUcervaa  the  Oidniary,,  because  of  the;  bills  having  hda  eq 
^n^  Qvets.  fouad  H  pot  pipbativ^»  Th^  pursuer  ^peclaimied,  and  insisted  on  sundry  circum* 
glances  to  iK^mi^  for  tl^  tucatyniit^  ;  but  we  a^ered  in  effect^  onljf  varied  the  words, 
4iid  fibund  tha%  action  did  xn^  Ue  for  H^^  money..  In  that  9fune  process  we  found  annuals 
jQent  due  frxm  tbc}  ptatiqn;!  in  t)u9  pfocess,  fin;  a  promisaary-^iQte  of  i^^  by  Sir  Thomaa 
lo  Sb  Hiigh,. date^  in  17a4>,,pajrahl^  on  d^^V>9ld2  but  this  la^t  was  cacricd,  me  ^  a/u> 
cciitika^.-— partipnlarly  I  thmh  the  l^id^nt  li^  ^is  pooce^  i^,KUkc^ai)  feiwd  ^finual- 
ireqt  due  only  tiom  dtation  in  thi^  prix:e$s  on  a.  bill  for  1Q(KX  n^rk%  a^xx^pted  by  Sir 
7homa3  to,Sir  Hugh  in  Januncy  173£^  a^d  payaUe  op  dc^^iand:  T^)^  p^rsu«r  reclaimed^ 
iind  inwted  ^a^pudrotf  Ccom  th^  d«t^,:r-^(Ui^  wci  adb^ived. 

No.  $3^    i152^  Jan.  245.    Dalrymple  against  Bailie  Lyon. 

The  Lords  adhered  to  Srummore^  interlocutor-finding  a  bill  bearing  annualren^  fi:oin 
&e  date  Qullt.and  ftokin^  that  siy(n.o\}tQf  an  adj[udicat;ion^ 

Na  54.    1:758,  Nqif.  «7-    J[^C«»9  Ca¥F»35*1*  Q&msi  l>AYiJX  Gjibsqui. 

A  BILL  upon  Jbwhikaid  OaD^)be)l  as>  psaapai^  and  the  saiti  James  CmnpbeS  as  cau- 
tioner  conjunctly  and  sewFaHy,  imd  aoeeptad  by  boA,  bekig  suspended  by  the  cautioner^ 
for  that  a  cautionai^^ligaftkm  aonld  not  be  eons^tHed-by  aUH,  Kifkemin  iirst  sostain^ 
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^  the  objeetmi ;  but  wiKf#uil8)  on  Acrcjmj^ei^s  ulbyjitMiy  ^asbiAi  CmjAial'mra^  HB^it 
cAdiged  te  ctepciuBy  md  lamng  ackiovledgcad  that  the  biH  wcis  dl  wrkten  bj  hin^  and  ^ot 
he  agreed  to  bcoome  eftuticmer,  awl  Heeofdin^y  wrdtd  the  bill  in  thiU;  fonn^-^^hsfc  thd 
eharp^  objected  to  the  wofd  ^  eautkmet,^  and  tliat  the  nupendBr  itniirei^  duit  he 
trouU  be  bound  in  no  other  way^-^KUkeman  ahxsred  his  biterlocutor  and  snetained  the 
bill ;  and  on  a  rechunui^  bill  and  anawets  we  adhered;  finr  we  tfaoni^t  he  was  btfoad  flvit 
bjr  his  agredng  to  beoome  caulaoner ;  Sdly,  we  thoo^it  it  a  fraud  to  induce  tkd  eh«rgef 
«o  accept  of  a  null  KIL     Bat  Dtuinmorc  (in  tlie  Chak)  dotdilad  if  thit  tw*  ii  nfa^ 

Nc*  SB.    n&^f  Feb.  20.    Lookup  agakut  CR^iSMTfHts  af  Cb^imIib^ 

I  OMITTED  U>  mark,  SOth  February,  the  ease  betwixt  Andrew  Lookup  and  Creditors 
of  Crombie,  touching  two  bills  in  17S2  for  L.6  sterling,  and  another  in  17^4  ibr  about 
three  guineas,  fcnr  which  Lookup  competed  in  1752  ix  It53;  and  Lord  Strichen  found 
them  presumed  paid;  and  on  a  rechdmtng. bill  without  answers,  we  altered  a  little  the 
words  of  the  interlocutor,  and  found  that  no  action  lies  on  these  bills,  and  therefore 
adhered  to  the  Ordinary^s  interlocutor,  agreeably  to  our  dedsions  in  174fi»  betwixt  Mon» 
criefF  of  Tippermalloch  and  Sir  Thomas  MoncriefF.— 38th  February. 


BLANK  WRI3\ 


Na  L     1742,  Dec  21.        Cairns  against  Cairns. 

The  Lends  found  that  a  bond  secluding  executors  with  a  substitution,  that  appeared ' 
originally  blank,  and  afterwards  filled  up  with  a  different  hand,  must  be  held  as  still 
blant  as  to  the  substitution,  though  the  deed  ^as  before  1696,  because  it  never  was  the 
custom- to  hare  substitutions  blank  where  tii6  creditor  or  dhpuuee  is  f)He<l  iqr. 

No.  2.    1749,  Feb.  10.    Donaldson  against  Donaldson. 

Jk  nts^osiTliow  by  die  par  averts  fhtiier  to  the  deoeasad  Janfs  DtHtataldBon,  liis  seedrfft 
son,  of  the  lands  of  Barrachrae,  redeemable  for  L.4,  reserving  his  liferent  and  power  to 
burden;  upon  it  James,  then  in  Maryland,  was  infeft  in  December  1731,  and  10th 
January  1733,  Mr  WilBam,  the  fiither,.  executed  a  deed  reciting  the  cBspositioii,  and  in 
certain  events  burdening  the  landis  with  I3,00D  mert:8,  and  cfied  in  173$,  and  James 
possessed  till  his  death  in  1738 ;  and  in  1739,  Mr  WiUiam,  the  eldest  son,  pursued  re- 
duction of  the  dispontion  1716,  as  being  blank  in  the  defender's  name,  and  filled  up 
wilb  a  Afferent  kaod^  and  the  ffller  up- not  dea^ed,  mn^  it  appesred  ex  fade-to  hsTpe 
been  written  blank,  and  filled  up.  As  far  as  I  eould  judg^'by  the  hand-writii^  i4  was 
filled  up  by  the  granter,  and  two  of  the  blanks  still  remained  unfilled  up  to  this  day. 
The  pursuer  insisted  <m  both  the  act  1681  and  1696.  Answered,  That  it  could  be  no 
nuUity  upon  the  act  1681,  because  blank  writs  reinained  valid  deedi^  aft^  tSiat  act,  by 
which  no  more  was  intended*  but*  tbti  wAtm  U  Ite  h^  «f  tke^  deed»  but  neither  the 
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filler  np  of  the  witnessed'  natties  and  deognatiDiT^  €»  hat*  been  often  found,  nor  c£  the  credU 
tors  or  disponees  names;  and  as  to  the  act  1696,.  tliat  it  did  not  appear  that  it  xvaa  blank 
«t  subscribing  ^  2do,  that  it  must  have  been  filled  up  at  ti^ng  Ae  saane  in  1621  before 
delivery;  Stioy  homologated  by  the  deed  in  1732.  Replied,  The  creditor  ordisponee^a 
name  is  now  an  essential  part  of  the  deed ;:  2dOf.  its  being  filled  up  by  a  difierent  hand 
than  the  writer  of  the  rest  of  die  deed,,  must  throw- the  wms  pnAandi  on  tlie  receiver^ 
3<to,  not  sufficient  that  it  was  filled  up  before  deirvery^  unless  done  before  die  same  wit- 
nesses;, AstOf  homologation  cannot  make  that  a.  valid  deed,,  and  therefore  is  no  defence^ 
pnless  it  were  of  itself  sufiident  to  convey  the  lands.  I  thought,  and  most  of  the  Lords 
seemed  to  t&ink,.  the  answer  to.  the  act  1681  good;  but  the  President  tliought,  that  since 
the  act  1696  made  the  dispon^e^s  name  an  essential  part  of  the  deed,  that  the  writer  or 
the  inserter  of  it  became  necessary  by  the  act  1C8L  But  by  the  same  argument,,  so 
would  the  filler  up  of  the  witnesses^  names  and  designations,  which  are  made  essential  bj 
that  same  act  1681.  We  found  that  the  (mus  prchg,nii  lies  on  the  defender,  that  the 
blanks  were  filled  up  before  subscribing,  or  before,  the  same  witnesses,,  and  in  that  wc 
were  unanimous ;.  and  the.  blank  that  remained  in  tlie  very  last  lines,  immediately  before 
the  subscriptions  had  great  weight  wit]i  some,  particularly  Drummone ;  and  we  repelled 
the  homologation ;  iii  which  indeed  I  differed,  for  we  have  often  sustained  homologations 
ef  deeds  labouring  under  statutory  nullities,,  as  the  want  of  the  writer^s  name  and  designa- 
tion, or  that  of  the  witnesses ;  and  I  was  not  quite  satisfied  with  the  dG3tination^  that  these 
concerned  the  deeds,  being  probadye^.  which  therjefore;  might  be  supphed  by  die  granter^s 
acknowled^git  in.  an  after  solemn  deed ;  whereas  the  acknowledging  his  having  granted: 
Ihis  deed  blank  which  he  aftierwaxds  filled  up,  would  not  make  it  a  valid  deed  against  the 
net  of  Parliament ;.  but.  wa^  npt  this  de|9tv)ation  ip  eQect  a  rat]fica^n.Qf.  the  former,? 
18th  July  Adhered.. 


BONA  EX  M4L4  FIDES^BONA  FlJDiE  PAYMENT: 


No.  2.    1^786,  Feb.  17.    Toek-Buildings  Company  flgwi^wf  Garden* 

The  Lords  sustained  the  defence  of  bona  fiit  payment,,  in  respect  the  payment  wfts 
made  without  collusion  after  the- legal  term,  though  before  the  conventional  term.— 
N.  B.  The  Lords  in  the  interlocutor  ayoided.u?ing  the^words^  "legal  term,''  and  used  dxc 
words  "th^  tcsrm  of  Marjtinmas.? 

/  No.  S..    1736;  Jan.  IS.  July  1.25.    Dalbympjle  ^a^iz^t  Daleymfle. 

The  Lords  adherpd  to-the  Ordinarjr*s  interlocutor. . 

No,  4.    1738,  Jan.  26.    CoiaAN  and  Rae  against  Maxwell. 

&e  Note  of  No.  16,  vooe  Apjitdication^ 
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No.  5,    1743,  Jan.  5.    Andrew  Sprjeull  against  Spreull  Chawford. 

Though- in  this  case  the  defender  was  found  accountable  as  representing  his  father  as 
trastee,  from  dreumstanoes,  yet  because  he  did  not  know  the  trust,  and  the  Court  not 
BnaninvHis  either  as  tor  the  trust,  we  sustained  his  defence  of  bonajides  against  repetition 
till  the  interlocutor  finding  the  trust,  but  ^t  notwithstanding  so  far  as  he  was  creditor, 
he  must  impute  in  payment  of  his  debtft  We  gave  the  like  judgment  as  had  been  given 
some  years  ago  in  Sir  James  Cunningham^s  case,  where  the  conveyance  to  the  truistee 
bore  in  general  certain  sun»  of  money,  and  no  evidence  offered  that  tlie  sum  was  truly 
paid,— 4hat  an  ease  is  presumed,  and  that  it  ought  to  be  rated  at  a  medium  of  the  proved 
eases  of  other  debts.  ITth  February  adhered,  principally  on  account  of  the  transaction. 
1717 ;  nudtum  renitentibm  President,,  Drummore,  et  me^ 

No.  6.     1 744,  Feb.  24.    Antonius  Lesl y  ogatnH  I^esl y  of  Pitcaple.. 

Found  that  Count  Charles  is  bound  to  denude.-— i7^£f.  Strichen,  and  Amiston^, 
Reporter.  %dJly^  Found  that  he  is  not  bound  to  denude  in  favour  of  Leopold,  his  eldest 
son,— -unanimously.  4<A(y,  That  he  must  denude  not  m  favour  of  Count  Antonius  his 
second  son^  but  in  favour  of  Mr  Lessly  of  PitcapIe.-*Justice-Clerk,  Boyston,  lOid  Hain*> 
ing  were  absent  r  and  Kilkaxan,  Bidmerino,  and  Murkle,  were  ison  liquet ;  but  all  the 
rest  were  unanimous.  But  this  was  reversed  in.  Payliament,  a^  lodgment  given  in 
favour  of  Count  Antonhis.^— 18th  February  1741.. 

In  .the  case  mentmied'  sKjnw,  18tli  Febniaiy  1741,  the  House  of  I^ords  having  re- 
versed our  decree,  and  given  judgment  in  favotf  of  Antmius  Count  Le»^y,  a  question 
arose  about  rents  uplifted  by  Pitcaple,  in^consequenceof  our  decree  bdure  it  waa  reversed. 
The  case  was,  that  immediately  after  our  decree,  writs  of  appeal  were  served  in  name  of 
Charles  Cajuchan,. Count. Liesly^. and  Count  Leopold,-  hk  son,  but  thc^  neglected  to  take 
out  a  writ  in  name  of  Count  Antonius,  and  afterwands  for  that  defect  they  were  allowed' 
to  withdraw  these  writs,  whereby  nothing  was  done  that  Session.  Both  parties  had  given  ■ 
factories  to  Tillifour  for  uplifting  the  rents,. and  he  accordingly,  after  our  decree,  counted' 
for  the  rents  1740  to  Pitcaple.  In  December  1741,  writs  of  appeal  for  all  the  three  - 
were  served  against  Pitcaple,  buU  not  agtdnst  Tillifour,  who  was  no  party..  In  March. 
1742,  Tillifour  pajd  Pitcaple  L.llO'  sterling  more  of  rentsj  and  in  April  1742,  the 
decree  was  reversed,  and  the  Lords  sustained  Pitcaple^s  d^nce  of  fructua.  bona  fiiit  con- . 
sumpti  as  to  all  preceding  the  appeal  in  December  1741,  but  repelled  as  to  after  pay- 
ment, and  sustained  Tillifdur'd  defence,  "  lawfaUy  paid.*^  I  indeed  diflered  as  to  t&e 
first  point,  but  I  was  alone.  2kU  February  Adhered  as  to  all  that  Pitcaple  received 
before  the  appeal ;  and  13th  February  1745  Adhered  as  to  the  whole. — (15th  Fcbruaxy 

174t.) 

No.  7.     1751,  July  8.    Christian  H^gg  against  Me  TIiomas  Rigg. 

In  1718,  Mr  Rigg  purchased  from  Enterkine  lands,  thathad  been  feued  out  by  the 
family  of  Loudon  cum-deeimis  tnclusi^.  It  appears  that  some  stipend^had  Keen  allocated  on 
them  about  a  century  ago,  but  no  evidence  that  any  stipend  had  .beep  paid  but  once  in 
L7Q0 ;  and  in  1702  Enterkine  obtained  decreet  in  absence  of  repetition  againsi^the  Minis*  ^ 
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ter,  and  he  in  1703  raised  reduction  of  that  decreet,  but  irpni  no  further,  and  no  nuHre 
stipends  were  demanded  till  1740;  that  that  Minister's  relict  sued  MrRiggfor  the 
stipends  frpm  1718  till  the  Minister's  dead)  in  1736  ;-«»cuid  DrUnmiore  found  him  liidUe. 
But  we  in  respect  of  bis  infeflment  etrni  decimis  indunsy  and  that  no  demand  liad  bees 
made  from  1703  till  1740,  sustained  his  defience  of  bona  fik  posoesMon.  3d  July  We 
altered  and  repelled  the  honafidtMy  and  found  Mr  Rigg  liid>l6,  unanimous  exc^  Juatice^ 
Clerk,— 4iecause  the  defender's  charters  though  cum  deeimU  iiielmu  contained  a  reddmA 
for  the  tithes,  and  an  obligement  to  rdiiere  of  the  King'ft  annuity,  and  th«  Miniater  had 
two  homings  in  1668  and  1605>  and  there  was  some  evidenee  of  poeaesnon  before  17Q01 
— ^6th  Febniary.) 


BURGH  OF  BARONY. 


No.  1.  1784,  Dec;  7.  Eael  Wigton  against  Bailies  of  Kiekintilloch. 

Ths  Lorda found  tlie  jnrisdietioR  of  the  Bailies  of  the  Toranol  esdusiTe  of  die  juris, 
dclion  <rf^the  ordinary  Coi^tof  the  Baroity  held  by  other  Bailiea  appointed  by  the  Baton. 

The  Lords  adhered.  My  raasoa  ww,  that  the  Baihary  waa  to  the  Bavon^s  own  head 
burgh,  where  he  should  hold  his  Courts  and  have  his  prison,  and  oonseqiMtiCty  his  Biaron 
Baifie  must  have  jurisdiction  these,  t  instanced  the  ease  of  SherUHi  and  MagistraCes  of 
Edidbiuf;}]^  and  m  diat  pekit  dtere  is  no  diffewnee  betwixt  jiffisdistions  given  hy  tho 
Kii^  and  given  hf  the  sutgeels,  as  appears  by  th£  dedsion  Loid  Colvill  against  Town 
of  Cnboss  in  IMO^  *  I  also  instanced  the  case  of  the  Ganongate,  where  theTowajCoun* 
cil  dmse  their  own  Bailies,  and  the  RegaKty  and  Banm  BaiSa  sat  jointly  with  them  in  all 
causes  eonceming  the  inhabkanls  of  the  Burgh. 
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Ka  a.  1T85»  Fdk  7.    LaT£  MAOISTBATESof  STUtLINao^lfl^  PR£SXKT. 

The  Lords  adhered,  in  respect  the  piursuers  were  Magistrates  and  Councillors  at  the 
time  of  the  election. 

No.  d.    nsSf  June  1&    Carkegy^  ice  against  Bailieu  of  FoftFAU. 

Ths  Lords  appcunted  them  to  be  summoned  to  answer.  The  reason  was»  tlmt  Aey 
were  the  King's  Bailies  and  should  refuse  no  man^  and  the  Premlent  said  they  must 
anOTer  siinmiaray. 

^  Dmt.  No.  &  p.  7d^. 
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No.  4. 1 735,  July  23.  Johnston,  &c.  agaimt  Magistbates  of  Edinburgh. 

Thx  XiOrds  fidkmcl  to  their  fomior  tnterloeiitor  suBtnniiig  thepumier^t  tide  to  pursue 

WWUftlffTliL 


No.  <*.  1 786,  JaR.Sl .  McDonald,  fee.  agaifrtst  Goteenob  of  FoET-WiLLiAan 

TBas  Lordis  fouod  that  theie  vas  here  no  mcorporatioiv  but  that  each  inhabitant  might 
declare  his  own  righu  and  privileges ;  and  found  that  the  Governor  having  neither  pK^ 
pprty  nor  ^upeiiority  cpuld  not  restcain  the  inhabitanl^  fixxvn  hvewingj^  impoiting  or  selUug 
vivers, 

-  • 

No-  6*  1 736,  July  7.  Candlemakers  ofEraNBURGH  against  Magistrates. 

79^  Loivb  refined  Ifee  XJTandlemakerg'  petition  unanimoudy,  but  appcunted  a  Ckmuniu 
tee  of  their  o»cn  number  to  meet  with  the  Magistratei^  and  h^^  any  ju9t  caua^  iof  com^ 
plaint  the  Candlemakers  might  have  against  the  regidation^ 


No.  7.    Vi&s^  Svikf  16.     NfepOL  Qgaihgt  GBoasvT. 

TaiR  Xkx^  sustained  the  reason  of'  suspenmon.  that  the  suspender  had^  renounced  40: 
days  before  Whitsunday..  What  moved  most  of  Aem  was^  that  there  was.  no  evi4ience  hy 
judidal  prooeedinga  of  the  custom  of  the  burgh  to  renounce  before  Candlemas.  We  eSX 
agreed  that  as  to  Ae  fbrm  of  warning  in  burgh,  the  custom  of  the  burgh,  and  not  Queen 
Mary^s  act  la  tha  mie  ^  but  sevenl:  doid^ted  n^etJkr  iiie  act.  waa  not  the  nde  as  to  the 
time^  * 

• 

No.  8.    17S7>Jan.2a-  MKS(:UitNT  C&ltfV^Y  of  £U>IK3URaft 
The  Lords  refused  the  biH  and  adhered.. 

Na  9.    ITSS^  Feb.  1.    Magwtrates  oTJiEDBtrROH-,  CimpeHnff.. 

Thx  question  wad  upon  tfie  iiqi^t  of  the  a^ct  7th  Geo.II.fnent «  minc^ty  aepoi^tii^ 
fcom  a  mtyorky  of  the  GojuiKail'  at  an^  annual  election :  Wh/etber  HaaweU  and  t)ae  others  ot* 
Ids  aide  aspacating ii»n> thereat  oiDthe  Idth  September  feQ  under  tliie  ^ct,  ^n4  Qonse- 
quently  VQi4ei^l  HasmfcU'^s  own  electiQiH  ^mdcveipL  inferred  a  large  penalty  op  eiM^H  of  them? 
Tlie  Lords  iiuind  it  f^  pot  under  H,  a«d  tjM'^P^  ];^ell^  th|^  <i>fiffSm  tfK^ji^^^s 
ekctioni  unammously  exi^pt  KilkeicracL. 


No.  10.    iISS,  D«DL  1&    <xQUXiN  £^md  Baiuss  of  Avuiax: 

Gordon  being  on  brieves  ftpm  GhaQce^  served  b^ofe  the  Steward  of  S^kcudbnght 
heir  in  some  tenements  m  Annan  held  burgage,  upon,  die  retoivr  obtained  a  pil^cept  from 
tlie  Chancery  to  die  Magistrates  to  ih&ft  him,,  which  they  reused,  apd  instruments  were 
li^eon  taken,— ai>d  Gordon  presented  be^re-me  as  Ordinaiy  on  the  bills,  abiUfoi^  a  ^a^'* 
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rant  to  the  Director  of  die  Chancery  to  issue  new  precepts  to  another  person  to  infeft  him 
in  place  of  the  Bailies.  I  thought  if  such  warrant  was  to  be  granted,  it  behoved  to  be  on  a 
bill  to  tlie  whole  Lords.  Sdly,  I  thought  no  such  could  be  granted  within  a  burgh,  becatise 
of  the  act  of  Parliament  1st  James  VI.  declaring  all  sasines  null  not  ^ven  by  the  Baifie 
and  common  clerk  within  burgh  without  exception,— but  that  the  remedy  lay  by  horning, 
which  tho  Lords  migiit  grant.  However,  I  reported  the  bill,  and  the  Lords  were  of  my 
opinion,  and  upon  report  I  refused  the  bill  as  incompetent     Vide  the  13th  infra. 

The  Lorda  having  considered  the  bill  with  the  petitioner's  retour  in  th«  burgage  lands, 
with  the  instrument  agmnst  the  Magistrates  of  Annan  requiring  them  to  infeft  him,  grant 
warrant  for  letters  of  homing  for  charing  them  in  terms  of  the  petition.«~13th  December. 

No.  1 2.     1 740,  Feb.  fiS.    Lord  Beaco  against  To^vn  of  Banff. 

The  question  was.  Whether  Lord  Braoo  having  purchased  lands  held  burgage,  and 
the  Magistrates  refusing  to  receite  him,  there  Hes  summary  complaint  against  them  to  tliis 
Court  in  order  to  charge  them  ?  and  we  appointed  the  bill  to  be  intimated  and  the  Magis- 
trates to  be  served  with  a  copy. 

The  Lords  in  this  case,  in  respect  the  Town  compeared  and  did  not  deny  that  resigna- 
tion was  made  and  accepted,  thought  the  summary  ap]:dication  competent,  and  found  the 
Town  bound  to  grant  a  charter  in  terms  of  the  last  charter  of  resignation  in  1675,  apd 
granted  warrant  for  letters  to  charge  them  accordingly ;  though  if  no  resignation  had  been 
accepted  we  had  great  difficulty. 

No.  13.    174.0,  Dec  l«.    Election  of  HADDixaTON. 

The  question  was.  Whether  the  defenders  had  incurred  the  penalties  of  the  act 
7th  Geo.  II.  for  making  a  separate  election  at  last  Michaelmas,  notwithstanding  their 
process  yet  depending  of  the  election  1739,  and  that  they  made  no  secession,  and 
did  not  remove  from  the  place  of  election  where  their  majority  of  the  Council  1730 
elected  at  last  Michaelmas — ^in  respect  it  plainly  appeared  that  process  was  a  mere 
sham,  and  the  defenders  had  no  real  intention  to  have  it  decided,  but  to.  make  a  j»*e^ 
ience  for  a  double  election,  in  order  to  choose,  a  separate  delegate  for  the  election 
to  Parliament; — at  least  from  the  procedure  in  that  process  we  strongly  suspected 
that  was  the*  purpose.  '  It  was  also  a  separate  question.  Whether  only  the  eight  per- 
sons who  undoubtedly  were  Councillors  for  the  year  1739  could  incur  these  penalties, 
or  if  also  the  other  seven  who  pretended  to  be  Councillors,  but  were  not  owned  by  the 
complainers,  would  inciu*  that  penalty  ?  The  President  was  clear  that  the  eight  had 
incurred  these  penalties,  since  the  depending  process,  (though  not  yet  regularly  before  us) 
appeared  to  be  all  affectation,  and  so  thought  Dun,  Drummore,  and  Tweddale.  On  first 
reading  the  act,  I  ima^ned  that  the  act  was  intended  to  reme^  the  old  abuse  of  seceding^ 
and  there  by  separating  from  the  majority  of  the  Magistrates  and  Council  was  me^t 
seceding.  But  the  President  and  others  talked  of  it  as  a  thing  so  certain,  that  making  a 
separate  election  incurred  the  penalty  without  seceding,  that  I  was  willing  not  only  to 
yield  but  to  conceal  my  notion.  But  as 'great  weight  was  laid  on  that  process  being 
offected,  and  however  much  I  was  convinced  of  the  same  thing,  yet  as  it  was  not  yet  laid 
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-before  us,  could  not  ^ve  or  found  any  judgment  upon  it  I  de3ired  to  know  the  ojHnion 
of  the  Court  what  the  law  as  to  this  act  would  be,  suppose  the  defenders  sincere  in  that 
fNfocess,  yea  suppose  it  well  founded,— -«nd  in  general  in  ev^  ease  where  a  new  elecUon  is 
•oome  on  before  the  oontroversies  ancnt  tlie  former  election  are  finally  decided  either 
here  or  in  the  last  resort,— -even  altliough  tlie  Magisti'atcs  out  of  possession  had  a 
decree  of  this  Court  for  them  stopped  by  an  appeal, — ^for  as  there  was  no  exception  of 
that  case  in  the  act,  if  they  were  within  the  purview  of  it,  however  tlie  Court  might 
sustain  such  a  favourable  plea  as  a  defence  against  tlie  penalties,  yet  it  could  never  legi- 
timate tlie  se|)arate  election  made  by  tliem  if  the  atrt  declared  it  null.  If,  on  the  other 
hand,  a  separate  election  in  such  a  ease  was  not  within  the  purview  of  the  statute,  then  no 
case  could  fall  under  it  where  the  former  election  was  still  subjudice.  I  received  no  answer 
till  Amiston  spoke,  and  tliat  very  fully,  that  for  tlie  above  reason  tliis  was  not  within  the 
statute ;  and  as  nothing  is  mentioned  in  the  statute  of  depending  controversies  of  elec- 
tions, and  I  thought  tlie  Legislature  could  never  mean,  when  the  Magistrates  duly  elected 
were  kept  out  of  possession  for  a  year,  to  void  their  election  for  ever,  because  they 
were  not  able  to  obtain  redress  before  next  election,  therefore  I  thought,  that  according 
to  my  first  notion  of  it,  the  act "  by  separating  from,'*  &c.  meant  the  same  with  "  seceding  ;'* 
whereas  the  President's  opinion  was,  that  in  the  case  stated,  the  Magistrates  out  of 
possession,  though  the  right  of  election  was  truly  with  them,  and  it  should  be  afterwards 
so  found,  could  not  make  a  new  election  without  contravening  this  act.  But  upon  the 
question,  it  carried  that  the  defenders  were  not  within  the  terms  of  this  act 

No.  14.     1 74 1 ,  Jan.  27-     Election  of  Haddington. 

* 

I  WAS  in  the  country,  oMifined  by  the  storm,  when  the  first  interlocutor  was  given^ 
and  dicr^fbre  did  not  mark  it,  bat  it  is  full  in  the  reclaiming  bill  which  I  keep.  The 
Lords  adhered  to  the  former  interlocutor,  sustiuningthe  objection  tliat  die  execution  was 
not  signed  by  tlie  witnesses,  and  found  it  not  note  suppliable.  The  word  now  was  added 
by  Amiston,  because  he  thought  in  the  general  it  was  suppliable.  But  as  the  amended 
execution  was  not  produced  within  the  year  of  the  defender's  magistracy,  as  to  which 
I  tliought  it  not  «u{q)liRable  in  the  genend  at  any  time  after  it  was  produced  in  judgment^ 
I  thought  the  producing  it  after  tlie  year  did  not  alter  the  case,  if  it  were  suppKablk 
They  adhered  as  to  the  other  two  points ;  tliat  the  execution  did  not  bear  widi  whom  tlie 
copy  widiin  the  house  was  lefl^  and  3dly^  that  Brindles,  one.  of  the  Councillors,  was  not 
called.  They  waved  determining  the  point  in  the  other  petition,  tliat  the  process  was 
not  insisted  on  widiin  die  year ;  only  Amiston  declared  his  opinion  tliat  it  was  a  no-pr<v 
cess ;  and  they  found  the  pursuers  liable  in  expenses. 

No.  15.     1741,  Feb.  6.        Election  of  Brechin. 

The  I^rds  found,  l«f,  that  no  new  execudon  ooidd  be  receivedv  They  repelled  die 
other  no-processes  that  die  defenders  were  not  designed,  and  diat  the  execudon  bore  at  the 
dwelhng  houses^  and  not  tVi,  though  it  was  delivered  to  the  servants.  But  diey  sus- 
tained the  objection,  that  the  execution  did  not  specify  where  the  dwelling  houses  were. 
But  they  found  Uiat  it  Can  be  amended,  contrary  to  &  decision  I  marked  33d  July  1734: 


^ 
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III  this  bftt  Amiston  did  not  vote^  iHit  did  vote  in  die  rait  onrdie  aide  of  dtt  miyority.7«» 
I^N.  B.  Dun  did  not  vote  in  any  of  the  points.)  They  supcneded  aaodieBobJedtioD,  that  the 
Ipntons  who  got  the  copies  were  not  servants  to  the  pestieiy  tifl.  the  meisepgrff  ginend  hi»< 
^execution. — 6th  Febniajry  Adhered,  and  found  the  Deaooii^ not  being  a  member  o£  Comh^ 
eil,  need  net  be  called.^^(3l8t  Janmoy.). 

No,  16.     1741:,  Feb.  11.    Euectiot^  of  the  Tows  of  Peeth., 

The  Lords  having  formerly  found  th^t  Provost  Craw,  and  his  adherents,,  might  as 
^Councillors  for  t])B  preceding  year,  cany  on  tlie  seduction  of  Provost  Ferguson'^s  elec* 
tion^  they  this  day  found  that  the  separation  at  tliis  election  was  not  in  teems  of  the  act 
7tli  Geo.  II..  and  befpre  answer,,  allowed  a  prooi'  of  the  unlawful  combination.     Arnistoit 
thought  both  elections  null  at  common  law,  Fergusons  because  of  the^  separation,,  and  Pro- 
vost Craw'^s  fop  his  refusing  to  put  the  questions  mentioned  in  thp  minqtes^.  though  he 
thought  the  several  meiQlWi:^  not  bound  to  answer  the  queries  there  mentioned..  I  humbly 
di^red,. — I  thought  th$  Provost  lawfully  riefused.to  put  the  question,  when  thedecision,  as 
was  admitted,  could  not  bind  <uny  of  the  Councillors;  but  as  tj\e  elevi?n  Merchant  Coimcillors . 
had  plainly  the  right  of  de^tipn  if  no  objection  l^iy  gainst  them,,  therefore,  thgX  as  the  scces-> 
sion  of  the  l^h  CbiuiciUers  was  u^hM^ful^so  Uke^vise  their  elec^on  was  11^11,^081  it  must  have- 
Been  had  they  st^id.  On  thooth^-  hapd,if  ^ch  objection  lay  against  the  11  as  m^de  them: 
incapable,  then  the  right  of  eleptioo  wa9  with  the  3  Mevchants  and  12  Trades  Councillors^, 
and  had  they  staid  still,  the  election  made  by  them  must  have  been  preferred ;  and. 
jf  they,  being  in  the  It^owled^  Qf  the  unlawful  combination,,  did  thcu^i^fore  i^pamtev. 
I  thought  it  would  be  too  strong  an  effect  given  to  that  separation  tovoid.  their  election  ;. 
and  it  was.  upon  my  sayihg  so^  tlie  act  was  pronounced  before  answer;  and  ^y  found, 
Ikot  the  defenders  might  be  addiioed  as  witnesses  against  one  another,,  but  could,  not  be 
'axamined  on  his  own  entering  into  the  combina^n,.  without  referring  simplmier  to  oath. 
11th  February  Sustain  die  reason  of  reduction,  of  Piovost  Fei^son^s  election,,  and  diose 
•f  his  side,  and  seduce  ^e  dieotion  unanimously*.    ISth  February  lEtepdOod' the  reasons  of 
%dueti<m  of  Prwost  Craw^^  electidn.,  Fro  were  President,.  JTustioe-Clerk,  Mii^,  Stiidien, 
wd  I.     Coiu.  were  Drummore,.  Amistcm,^  Dun,  Balmerino,  and  Murkle.     But  Monsiie 
Hd  not  vote  in  any  of  the  questions,  because  of  his  rehitibn  to  Frovost  Feiguson.    Tliis 
judgment,^ upoa  an.  appeal,,  was  dScmed  without  a.diyision.T— (13th  Januaiy.) 

No.  17..    r7W,  Feb.  IT.     Election  orLocHMABEN; 

The  Lords  found  the  act  7th  Geg.  JI.  extends  to  the  canclusion  of  declarator,  as  well 
as  of  reduction  of^elections  of  Burghs.,  idly,.  That  raising  a  summons  within  the  eight 
weeks,  without  executing  against  tlie  whole  parties  is  npt  enough,r-*and  refused  the  bill 
for  Sir  Ilobert  Laurie,  Loid.  Advocate,.  &c..  witbput.wswer3.?— N.£.  I  was  in  thp  ChUer- 
Hwsp.. 

No.  1 8.    1 742,  Xov.  30.    Tacksmen  of  Edijj.  Impost  c^ihst  Gjlch^ist. 

*  U^'AviMousLT  fold  ii4)atevcr  is  in^rtod  for  sale  is  liable  to  the  impost,^  to  whoQMoever 
it  be  sold. . 
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No.  1 9.  l7#3,N0r.S4.  SL]^(:;TiOK0fFoitFAm^---Bi]ffNiN4^aiiwtBiNmKa 

An  election  of  Forfar  in  1741  was  quarrelled,  and  in  June  1742  the  Court  found  a 
no-process,  and  an  appeal  was  served,  but  not  yet  discussed.  Both  sides  continued  to  make 
new  separate  elections  in  174S  and  1743,  but  Alexander  Binning  continued  in  possession. 
James  Binning  gives  in  a  summons  complaining  on  the  act  of  Parliament  of  the  elec- 
tion 1743;  but  we  find  it  not  founded  on  the  statute,  and  therefore  not  competent. 

No.  20.    1 744,  Feb-  29.    Town  of  B anfp  against  Campbell. 

/   The  Lords  adhered  to  Kilkerran^s  interlocutor,  finding  the  Burgh  of  BanflT  And  the 
present  Magistrates  not  liabte  for  the  malversations  of  foAner  Mi^trates  in  their  offices.-' 


No.  21.    1744,  July  SI.       Ogilvie  against  -^-^—^ 

This  bu3ding  consisted  of  fivB  storeys  to  the  High  Street  above  the  causeway ;  bul  as 
they  were  obliged  to  have  the  chimn^  in  the  fore-wall,  instead  of  carrying  up  a  smaU 
^kad  stalk  above  tlie  side-wall  to  the  he^ht  and  above  the  roof,  they  carried  up  three 
little  gables.  In  which  they  placed  garret  windows  on  each  side  of  the  chimneys,  which 
made  an  appearance  ci  a  sixth  storey,  but  was  aU  within  Ae  roof,  and  no  otlier  g^net 
storeys  ;  and  as  the  declivity  diown  the  Old  Provost^s  Close  was  very  quick,  the  houses  there 
below  the  roof  and  above  the  Close  were  seven  storeys,  and  each  storey  made  but  one 
house  witli  the  fore-part  of  tliifl.  A  bill  of  suspension  wa3  jHresented  to  me,  which  I 
reported,  and  the  Lords  refused  the  bill  both  as  to  fore-part  and  back*part. 

Na  22.     1742#4  3viky  SI.    Electiox  of  Iny&rkbitbikg. 

Mr  John  Cuknikghasc  and  others  raised  a  reduction  of  an  election  of  Sir  Rouerf 
Henderson  and  others,  as  Ma^trates  of  Inverkeithing^  and  a  declarator  of  their  own 
election,  wherein  we  found  last  Session,  that  the  old  Deacons  had  right  to  be  in  Council 
at  least  till  the  admission  of  the  new  Deacons,  and  therefore  allowed*  a  proof  of  their  being 
by  force  kept  out ;— and  the  proof  of  tliat,  and  of  other  particulars  complained  of,  being 
reported,  three  days  of  this  week  were  spent  m,  hearing.  The  keying  down  the  old  Deacons 
by  force  was  clearly  proved,  and  indeed  the  defenders  had  procured  a  warrant  of  two 
Justices  of  Peace,  and  the  aid  of  Constables  to  do  so ;— ^-but  the  question  was  as  to  the 
effect  of  tliat  force  ?  Some  thought  (iiUer  quos  ego)  that  that  dejpended  on  the  power  or 
right  tliese  old  Deacons  had  to  act  ia  the  election  ;  that  if  they  had  an  elective  voice, 
then  that  would  be  sufficient  to  annul  «:he  defenders*  whole  election,  •  because  iii  fact  these 
old  Deacons  gave  the  pui^uelv  the'/tnajority ;  bat  though  that  Jtiad  be^  doubtful^  the 
force  used  upon  four  electors,  wi^t  bring  a,  JuMu^  mctiu  on  ilome  o£  the  rest;  bilM 
if  ail  their  right  was  to  concut*  with  th«  i^st  of  the  Council  m  judging  the  oantrovertod 
elcetiocM^  of  A>me  of  the  Be\t  Deacons  chosen  in  their  ^ace,  then  that  force  could  noC  in« 
fiuenee  the  eieotton,  because  we  behoved  to  judge  wbetlier  bme  on  thak  jitUcsSmti  m  to 
tbeic  new  Dcaaons;  aad  our  judgment  must  be  the  saole  io  diat  questio^t  whether  the 
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old  Deacons  were  admitted  to  judge  iVt  prma  tmtanlia  or  not  ?  and  in  that  caae  this  was 
Qo  force  upon  any  of  the  electtsrs.    Tinwald  again  IJioug^t  that,  iive  sk  nve  mem^  force  a(^ 
an.  election  was  sufficient  to  void  it^  and  so  also  seemed  the  President  to  think,  and  so  did 
Drumnrjore.     As  to  the  right  itself  of  the  old  Deacons,  in  this  Burgh  no  Deacons  sat  in 
Coinicil  mrtuie  officii  till  1742,  when  by  an  act  of  the  Town-Council,'  on  the  application  of 
lk)th  the  Craftsmen  and  Gruildry,  ond  ratified  by  the  Convention  of  Boroughs,  they  were 
brought  into  Council  upon  the  same  plan  with  tfie  set  of  Culross,  and  by  that  set  the  old 
Deacons  voted  in  the  election  of  Councillors,  and  then  tffe  new  Deacons  were  admitted, 
and  they  and  not  the  old  voted  in  the  election  of  Magistrates..    The  Lord  Advocate  for 
the  defenders,  objected*  to  the  power  of  both  Council  and  Convention  to  introduce  the- 
Peacons  to  the  Council,,  and  from  some  words  in  the  acts,  argued  that  the  set  of  Culross 
w;a5  referred  to  not  as  the  model  of  the  Deacons^  admission  and  powers  in  the  Council,  but. 
as  tlie  model  of  their  own  election  by  their  crafts.   But  the  Court  were  pretty  unanimously 
of  a  different  opinion  in  both  points^  though,  the  Comvention^act  was  inaccurately  exjx'essed^. 
mnd  the  set  of  Culross  made  no  mention  of  the  form  of  election  of  Deacons  by  their  Crafts,, 
neither  did*  the  Coiu-t  regard  it,  that  at  the  election  1743,  when  there  was  no  dispute,  and 
when  only  oneof  the  Deacons  was  el'ianged,  the  old  Deacon  did  not  at  all  come  to  the  election, / 
and  the- new  Deacon  voted  ifa  the  choice  of  new  Councillors,  at  least  produced  his  act  of" 
admission  befbre  they  were  chosen,  because  that  single  act  could  not  alter  tlie  rule  pre- 
scribed by  the  acts  -of  Council  and  Convcntibn ; — ^and  therefore  I  thought  that  the  old 
Deacons  had  also  an  elective  voice  upon  the  whole.     We  first  reduced  Sir  Robert  Hen- 
derson and  other  defenders  their  election,  and  next  we  sustained  the  pursuers*,  tliough 
l^ot  as  a  consequence  of  the  other,  but  because  the  four  Deacons  gave  the  jwrsuers  the 
majority  in  the  election  of  new  Councillbrs,  diough  if  the  old  Deacon  had  not  an  elective 
voice,  I  should  not  have  voted  for  reducing  the  defenders\     We  also  reduced  the  defen- 
ders* election  of  a  Deaoon-of  Slioemakers,  and  sustained  the  pursuers^  because  of  fbisee, 
by  iiBprisoning  one  of  them  who  was  for  the  pursuers^  Deacon,,  and  would,  have  made  a 
Bdajority,  but  by  imprisonment  and  hard  usage  was  forced  to  vote  for  the  defenders.    We 
likewise  fbund  that  Craftsmen,  whom  they  call^  Grass-men,  {:  e.  gentlemen  admitted  into  ' 
|he  Crafts  xiithout  trial,  (which  had  been  practised  about  28  years,  but  voted  in  electing 
Deacons  only  since  they  got  seats  in  Council)r  had  no  right  to  vote,  and  tfierefore  we  re- 
duced the  defenders*  election  of  a  Deacon  of  Weavers  tliat  had  been  carried  by  them, 
and  sustained  the  pursuers^  election,  notwithstanding  the  defence  that  that  objection  was 
not  made  at  the  election,  and  there  were  Qn^ss-ireemen  who  voted  on  both  sides."-^lst 
July  adhcred[.— (5th  July.) 

No.  23*     1747,  July  2..    Electiox  ofSx  Anduews. 

A  nKDUCiiON  bekig  ndfled  by  some  Councillors  of  an  election  made  at  Michaelmas 
1745,  of  Ma^strates  and  Councillors  at  St  Andrews^  because  at  making  the  election  tliere 
were  present  only  t^n  GoundQors,  whereas  tlie  Town  Council  is  89  ;**answered,  there  was 
a  sufficient  quorum  in  the  Town,  for  there  were  other  seven  Magistrates^and  Councillors 
in  the  Town,  who,  when  required,  refused  to  attend  the  election,-»on  the  contrary,  com- 
bined tp  disappcnnt  the.  election,  shut  up  the  Council-house,  and  went  out  of  Town.   At 
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the  hearing  ki  presence  we  thought  that  ten  Councillors  could  not  carry  on  an  elcc<^ 
tion ;  but  we  thought  that  those  who  wilfully  absented  have  no  title  to  ^mplain,  and* 
therefore  ordered  the  complainers  to  condescend  ifthCTe  were  any  of  the  oomplainers  who 
were-casually  absent  ^— -and  on  the  condescendence  we  found  four  of  them  were  notbarred^ 
and  therefore,  2do,  we  reduced  the  election.  In  the  first  I  did  not  vote.  The  second 
carried  five  and  tlie  President  to  four.  I  was  very  unwillingly  on  the  side  of  the  niajority. 
Murkle  did  not  vote.  This  ^as  January  1 5th  ;  and  on  a  reclaiming  bill,  June  3,  wo 
adhered  to  the  first,  and  foimd  that  these  four  constituent  members  of  the  Council, 
though  not  present  at  tlie  election,  might  on  the  statute  summarily  complain ;  but  found, 
that  10  though  a  minority  of  the  Council  might  make  an  election,  a;id  repellod  that  reason 
of  reduction  by  tjie  scrimpest  majority.  RanL  inter  alios^  President  et  me.  Vide  2d  Jidy 
1747. 

We  altered  the  interlocutor  of  3d  June,  and  reduced  the  election  made  by  the  tern. 
Renit,  Amiston,  Drummore,  Dun,  Monzie,  and'  Shewalton.  For  the  interlocutor  were,. 
Minto,  Strichen,  Haining,  Murkle,  Tinwald,  et  ego,  beside  the  Psesident.  Kilkerran: 
was  in  the  Outer-House^  and  Leven.did  not  vote.«»2d  July^ 

No.  24.    T747,  Junell.        Election  of  Wick; 

AxnEfisoK,  &c.  having  by  summary  complaint  quarrelled  the  election  at  Michaeltoias^ 
1-745,  they  raisfid' reduction  of  the  election  1746,  as  made  by  tlie  Ma^strates  chosen  iik 
1745.  Against  ibis  last  sundry  objections  were  made,  jiartieularly  that  the  whole  Bur— 
gesses  should  have  been  called,  because,. by  the  ^t^  the  election  ii»  made  by  them  out  of  » 
I^t  made  by  the  Magistrates  of  the  preceding  year ;  but  we  repelled  it,  since  by  calling 
die  Ma^strates-and  Council  the  liurgb  itself  was  called.    But  we  sustiuned  other  two 

,  objections^,  viz.  tliat  the  executions  did  not  express  the  names  of  the  whole  defenders  in 
terms.of  the  act  6th  1672,  which  was  matenal  bere^  because  if  any  one  was  not  called  he 
could  not  insist  against  the  rest;.  3dly,.That  after  it.w«s  executed  against  one  of  diem^ 
the  summooe  was  altered  and  cut ;.  and  in  respect  of  this  judgment,  in  the  reduction  of- 
the  election  1746,  we  found  no  use  for-  deciding  in  the  complaint  of  the  election  1715,. 
because  it  could  now  have  no  effect,  since  the  electi<»i  1746  was  now  by  tlie  act&  7th  and^ 
16th  Geo.  II.  beeome  unquarrellable.,  (lltli  February.)r— But  upon  reclaiming  bill  and 
answers  we  thought  Uiat  tlie  reduction  did  not  fall  under  either  of  tliese  acts,  and  might 

.  yet  be  brought,  tliou^h  the  two  months  are  elapsed ;  and  that  therefore  4ie  complainers 
might  yet*  insist  in  tlieir  eomplaint  of  the  election  1745.  (28th  February. )-i-*The  same  day 
we  gave  the  like  judgment  as  to  the  complaint  of  the  election  of  St  Andrews  in  1745,. 
and  found  tliat  we  must  yet  decide  on  it,  though  tliere  has  yet  been  no  complaint  or 
reduction  of  the  election  1746.1 

When  the  Lords  proceeded  to  advise  the  complaint  itself  I  was  in  the  Outer- > 
House,  and  at  my  return  heard  the  President  giving  his  opinion  that  the  faculty  or 
privilege  ^ven  the  Earl  of  Caithness,  would  not  gp  to  singular  tuccessors^.  and  tliat 
it  was  still  in  the  family  of  Caithness;  but  as-  there  waa>  h^e  no  declarator,  and 
Ulbster  and  his  authors  had  been  long  in  possession^  therefore  they  repelled  tliat  objec* 
tipn^  and  for  tlie  same  reason  of  long  usage:  repelled  the  objection,  of  the  Provost  and 
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one  of  the  B»]jie9  uot  beihg  indwelfers  in  the  Burgh,  mA  jtosoSzied  iffoift  th6  eaiii|ilmBlv 
-^HthJune.) 

No.  2J.    174(7»  June  SO.    Magistrates  6f  Kxukwali^  o^Btn^i  Ikhabi- 

f  AKTS  of  STR0MN£S& 

Th£  Magistrates  pursue  the  defenders  as  unfrce  traders,  upon  die  84th  act  1503, 
15Uh  act  1592,  5th  act  1672,  to  pay  the  value  of  all  goods  imported  or  exported, 
bought  or  sold  for  some  years  backward ; — ^but  we  found  that  no  such  action  does  lie  for 
the  value  of  tliese  goods,  but  only  for  confiscating  the  goods  themselves ;  and  refused  a 
bill  reclaiming  against  Minto^s  interlocutor  without  answers.  Only  Amiston,  Stricheh,  and 
Moiuie  were  for  seeing. 

Xo.  26.     17-^7,  July  3.      Election  of  Rutherglek. 

By  tlie  set  of  this  Burgh  ^e  inhabitants  Burgessea  dune  by  a  poll  eight  penOns^  oul. 
of  whom  the  Magistrates  chose  three  to  be  GotmcillorB,  aond  Ae  a^eial  Cf«fts  chose  each 
six  persons,  of  which  six  the  Magistrates  chose  three  to  be  Councillors  this  last  year.  A 
bill  of  suspension  was  presented  of  the  votes  of  15  Burgesses  because  thej^  were  coaliers,  and 
from  an  Ordinary  in  time  of  vacance  (through  inadvertence)  obtained  a  sist  At  the  poll 
the  ast  was  presented ;  however  th«r  voles  aa  well  as  of  all  the  othef  habitants  wei*e 
marked ;  but  the  Provost  who  preskled  at  the  pc^  that  he  might  neither  contemn  our 
authority,  nor  do  injustice  to  tlie  ooafiefs  Buvgessei^  would  not  report  the  leets  diosenby 
either  pmrty,  and  therefore  he  aoid  the  two  Bailies  chose  other  four  CoHfieillors  Uinq^am 

Jure  deifokiio.  Upon  oem|dftiAf  of  this  eleeticMi,  we  att  were  displeased  with  the  sist,  as  was 
also  tllfe  Ol'dinary  who  gave  it,  and  the  I^:«sideRt  was  for  sustmning  the  dectien  on  that 
aeeoimt  But  the  mi^rity  dnyught  that  that  could  not  give  a  right  to  him  and  the  two 
Bailies  to  choose  whom  they  would ;  and  therefore  on  the  question,  the  election  was 
reduced,  and  on  a  suggestion,  that  because  of  that  sist  several  who  had  a  right  did  riot 
YGtCy  we  ordered  a  new  poll.  Then  the  question  was-  as  ta  the  oljeetion  to  the  eoafiers. 
I  thought  that  as  by  our  law  they  had  not  the  fj^  disposal  of  their  persons,  to  give 
them  votes  was  inconsistent  with  the  freedom  of  election  ;->-but  it  carried  to  repd  Che 

'  objection.  It  was  also  complained,  that  the  leet  of  nx  of  the  weaver  trade  was  carried 
by  admittiffig  two  minors  to  vote,  tmd  we  sustained  the  objection,  reduced  the  election 
made  oi  three  of  that  leet,  and  ordered  three  to  be  chosen  out  of  the  other  leet ;  for  we 
thought  that  though  a  minor  might  be  a  Freeman  of  an  Incorporation,  yet  he  could  have 
no  vote  in  their  isiffairs.  In  the  same  complaint  one  Hall  a  notary,  having  in  a  blank  that 
was  in  the  biH  ei  su^naon,  filled  up  three  coalier  Burgesses  besides  the  15  that  were  in 
it  when  the  sist  was  granted,  we  deprived  him  of  his  office,  fined  him  40  sUflings  sterling 
to  the  poor,  and  in  the  expenses  of  the  complaint  against  ban,  f&r  wMdi  we  gave  a  sum- 
mary warrant  And  80th  Adhered  as  to  Hall.*-and  20th  February  We  Adhered  to  the 
other  interlocutor.— -(Iftth  Jasuairy.)* 

A  coMPLAiNf  bmg  €4kt9d  us,  the  beginning  of  thi»  Session,-*^  comp&dnt  of  the  Ma^ 
gifltrates  for  not  duly  executing  the  order  of  tins  Court,  mentioned  15fh  Janu»y,  m  the 
wew  p(^  for  four  CounoiQors»  which  we  then  ocdeied  to  be  seirved  e^  the  parties^  and 
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them  to  answer  three  diijrs  after  service ;— tlie  answers  tWer  alt€  objected  to  tbe  e6mp«i> 
ieocy  of  this  by  way  of  complaiDt,  and  of  the  service ;  bat  we  repelled  the  objection,  and 
tiiought  it  competent  as  a  contempt,  in  the  same  way  as  a  oomplaiBt  would  be  for  nat 
setting  march-stones  agreeable  to  our  order. 

No,  87*    I74i7,.I>ec..2.    Laing,  &cc.  agaviM  Magisteates  of  Sxlkibk. 

Those  Deacons  pursued  the  Magistrates  for  redtidng  two  acts  of  tlie  Towiv^ouncil,. 
4he  one  ordering  a  reduction  and  complaint  against  them,  at  the  instance  of  one  Blacks 
Aail,  to  be  defended  by  the  Town^s  agent,  and  BladdiaU  having  {Nrevailed  in  tliat  proi-- 
eess,  and  got  expenses  awarded  to  him  for  reducing  another  act  of  CoujmI,  passing  the 
Treasurer's  accounts,  wherein  the  Town  is  debited  with  both  the  expenses  of  defending 
the  piooeas,.  asid  also  tlie  expenses-  paid  to  Blackhall  ;r— and  the  pursuers  condiided  that 
these  acts  being  reduced,,  the  defenders  sliould  be  decerned  to  r^)one  and  restore  the^ 
money  to  the  Town,,  to  pay  it  to  the  Treasurer,  and  to  take  his  receipt  for  it     The 
defences  were,  that  no  such  process  was  competent  to  the  pursum^^or  in  this  Court,*— that^ 
by  the  act  1491,  it  could  only  be  in  the  Cliamberlain  Air,  and  afler  the  act^S6th  1535  • 
tn  the  Exchequer,,  and  after  tlie  28th  act  169S  by  a  Boyal  vttttadonyr— which  act  dedares 
It  to  be  tlie  prerogathre  of  the  Crown.     However,  it  carried  By  a  narrow  m«)ori^  to  8u»-. 
tmn  this  process  at  the  pursuers'^instance..  Me  referentCy^    renii,  nUer  aAfos,  Amiston,  Tin— 
wald,  et  iwf.     r  thought  the  Court  competent  if  diere  were  proper  pursuers ;:  for  ex- 
ample,, if  the  present  Magistrates  were  suing  the  hite  Magistrirtes^  or.  if  the  Cipwn  were^ 
suing  the  present  or.  late  Magis^ates ;  but  though  tlie  pursuers  and  ev(»y  Bm^^ess  has  a 
eonsequentifll.  interest  in  all  die  subjects  of  the  Burgh,  yet  they  had  no  such  interest  a» 
to  entitle  diem  to  sue  any  debt-  to  tlie  value  of  40  sliiBings  due  to  tlie  Town,*— ther^ore  I 
diouMit  the  pursuers  had  no  title  to  sue  this  process. .  Aniiston  was- of  the  same  opuiioii. 
as  to  die  pursuer'fe  tide,,  but  ifoubted  even   oTthe  competency  of  the  Court,    and. 
thought  die  j.uri8diction  rather  in  die  Court  of  Exchequer  v.  but  thought,  they  mig!it  aj>ply 
to  the  Convention  of  Boroughs,,  who  though  they  could  not  decide  as  Judges,  yet  if  the- 
Magistrates  refused  to  submit  to  dieir  judgment,,  die  process  might  be  in  thdr  name,  by 
their  lawyers ;)?— or  the  pursuers  might  apply  to  the  Crown,. notforn  Rl>yal visitation  only, 
which  might  be  expensive,  but  for  a  warrant  to  the  Advocate  to  pursue  in  diis   Court, 
agreeably  to  the  cases  quoted  by  me  fmm  Balfour^  ult. .  February  149!,.  King  against 
Burgh  of  Aberdeen,  and  10th  February  1441,  King  f^anist  Town  of  Elgin..  July  gith 
We  altered,,  and  found- that  the  pursuers  had  no  sufScienttide  to  carry  on  this  action,, 
and  therefore  dismissed  the  process,  six  to  five  and  President.,  Beeember  2dl74T  alteredt. 
and  found  the  pursuers  ha\'e  asufficiwt:tide. — (19th  June.); 

An  agent  waa  employed  by  the  Cbnvenery  at  Haddington,  that  is  the  Deacon^Convener 
and  other  Deacons,  in  axeduction  of  the  election  of 'Magistrates^  in  which,  die  pursueo^ 
prevailed.  The  Lords  found  the  Town  not  liable  to  that  agent  fortiis  aeeoont  of  expei^ 
^es^  because  not  employed  by  the  Tdwn-Counetl..  2do,  Found  k  also  presoibed,  notwitlw 
standing  qn  act  of  the  Town-Council  in  1790  acknowledging  tKat  it  was  net  pud.  9rtV» 
£ound  the  several  Corporalte)naof  Crafts  not. liable  fop  that  aacount  beeause-oot  employed 
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by  them,  but  ouly  their  Deacons*  This  was  as  to  the*  accounts  1719,  1720,  1711,  and 
1722.  4rfo,  Pound  the  Town  liable  for  the  agcnfs  expenses  in  defending  an  election 
wherein  he  was  employed  by  the  Magistrates  and  Council  after  1723,  and  repelled  the 
prescription.  (Aniiston  thought  that  prescription  did  not  take  place  in  such  accounts  v£  j 
(\>rporations  where  there  can  be  no  oath  of  party, — ^but -others  thought  the  act  of  Council 
1730  sufficient  interruption.)  5to,  As  to  cx{x?nses  of  defending  elections  in  1730  and 
afterwards,  most  of  the  Lords  thought,  that  if  Muirheairs  employers  were  the  Magi- 
strates in  possession,  the  Town  was  liable ;  but  as  it  was  said  that  lx)th  parties  were  con- 
tending for  possession,  they  remitted  to  the  Ordinary  to  enquire  into  that  fact. — ^Noveni« 
\ycr  4th  Adhered  as  to  the  3d.— Fu2e  12th  July  17^1^. 

In  respect  Mr  Muirhead''s  employers  were  in  possession  in  1731,  therefore  find  the 
Town  liable  for  his  account,  though  his  employers  were  in  the  event  turned  out  oS  the 
magistracy.— (12th  July.) 

No.  29.     1749,  Jan.  12.        Election  of  Wick. 

By  tlie  charter  of  erection  of  this  Burgh,  the  Provost  and  Bailies  were  appointed  to  be 
chosen  cwn  avisaniento  et  consensu  Geo,  Comtis  de  Caithness  et  ejus  haredum  el  successorum, 
who  were  also  to  have  the  half  of  all  sums  paid  for  admitting  Burgesses ; — and  till  that 
IhmUy^s  afilurs  went  into  disorder  the  Earls  were  always  chosen  Provosts,  and  the  Bailies 
chosen  by  poll  out  of  a  leet  approved  by  him.  But  after  the  estate  came  to  Earl  of 
Breadalbane,  tlie  Provost  was  chosen  as  well. as  the  Bailies  without  regard  to  that  clause, 
till  1716  that  by  act  of  Convention  £afl  of  Breadalbane  was  put  in  Earl  of  Caithness's 
place,  and  tlie  former  custom  revived,  ^ith  that  only  alteration.  The  Town  now  pursues 
declarator  against  Ulbster  as  come  in  Breadalbane's  place,  to  doclare  that  he  has  no 
right  to  tliat  privilege,  with  sundry  other  conclusions.  In  wliich  Eai'l  of  Caithness  com- 
peared  for  liis  interest,— and  as  to  it  two  questions  were  argued,  first.  Whether  it  was 
alienable  by  tlie  family  of  Caithness  ?  and  both  Kilkerran  and  I  thought  it  was,  not  only 
because  we  had  found  offices,  even  that  of  Eing^s  Usher,  to  be  alienable,  but  also  because 
this  privilege  was  not  only  haredtbus  but  successoribusy  which  must  signify  some  persons 
tliat  could  not  be  heirs ;  and  2dly,  Here  was  a  patrimonial  estate,  Imlf  of  the  dues  of  en^- 
tering  Burgesses.  Second  question.  If  it  could  be  alienated,  there  being  produced  for 
Ulbster  a  charter  in  1694  op  sundry  apprisings,  containing  A^rredi^artVz  offia'a  lie  Provestriis 
cum  privUegOs  et  libertatihus  infra  Burgum  de  Wicky  and  parties  said  they  were  ready  to 
produce  the  apprisings  ?  I  did  not  think  that  lie  Provestriis  carried  this  right,  but  I  thought 
the  word  privilegia  did.  However  it  carried  by  a  great  majority  that  it  was  not  alienable. 
Next  we  found  that  the  list  for  Provost  and  Bailies  should  be  approved  by  the  Earl  of 
Caithness ;  S^io,  That  Burgessps,  heritors  of  houses  in  the  Burgh,  though  not  residing  in 
it,  might  vote  at  the  poll ;  4fo,  That  a  person  might  be  Provost  4l)ough  not  residing.  (The 
parties  agreed  that  honorary  Burgesses  could  not  vote  at  the  poll,  and  tliat  the  Bsulies  behoved 
to  be  inhabitants ;)  and  5/o,  We  found  that  all  the  Councillors  behoved  to  be  also  inha^ 
bitants  in  the  Burgh,  though  no  statute  requires  it,  and  it  wa:^  tlie  usage  in  this  Burgh  no 
more  than  in  many  others.  But  some  of  us  thought  that  the  charter  required  it,  which  I 
own  Ldid  not.— *4^  January  1749,  On  a  reclaiming  bill,  find  first  the  pursuers  have  suffi- 
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dent  title.-— l£fli  JuHiarj  Find  the  privflege  to  die  Earl  of  Caithness  diemMe^  BnA, 
Ulbflter  to  prodnce  dl  lik  tkiei,  and  find  that  a  majoritjr  of  thoge  elected  CoondUon 
muat  be  infaid>itanta;  but  now  altered  diis  last,  and  found  there  was  no  limitation  o( 
Councillors  to  be  inhabitants.— 13th  June  Altered  by  President's  casting  vote,  and  fouiid 
there  must  be  a  majority  of  inhabitants  including  Bailies  or  proprietors ;— -24th  June 
Adhered ;  and  4th  July  found  of  consent  that  the  Dean  of  Guild  and  Treasurer  must  be 
re^dent  Biu*gesses. 

No.  80,     17S2,  Jan.  8, 98.    Geekib,  Hamix^ton,  and  Hay. 

H£NRY  Haliburtox,  TVTiter,  as  creditor  by  adjudication  on  Jackson^s  land,  wliich  was 
going  into  disrepmr,  obtained  the  Sheriff  ^s  warrant  for  repairing,  and  declaring  these 
repairs  a  preferable  debt,  and  Jackson  the  proprietor  ODUsented*  Hafiburton  died  before 
he  paid  the  tradesmen ;  aqd  these  three  persons  were  his  heirs-portioners ;  but  Geekie  wa^ 
«ole' executor ;  and  he  paid  the  tradesmen,  took  assignations  from  them,  and  got  the  extent 
of  repairs  eognoaeed  by  the  Sbmff ;  and  pursued  declarator  agiunst  his  co-heirs,  that  they* 
should  either  repay  him  the  two-thirds  on  his  assigning  them,  or  otherwise  that  he  should 
he  preferred  for  his  raimbursement.on  the  tenement ;  and  Kilkerran,  Ordinary,  Ibupd 
that  the  repurs  made  during  Halihurton^s  life  were  moveable  debts  that  affected  Iiis  exev^ 
cutor,  and  therefore  assoilzied  the  h^ir.  iBut  on  a  vedmning  bill  we  found  indeed  tjtmt 
t)ie  expeils^s  ci  the  repairs  were  moveable,  and  affiscted  his  executors ;  but  found,  ^Os^at 
the  relid*  competent  to  Hidiiburtofi  of  tiiose  ^Kpenses  either  against  Jadcson  or  out  of  th^ 
i^ents  was  also  moveable,  and  desoended  to  his  executor;  and  that  therefore  the  pursue 
having  paid  them,  was  entitled  to  be  paid  out  of  the  first  and  readiest  of  the  rents  of  thp 
tenements ;  for  we  thought  that  those  expenses  were  not  real  nor  heritable  debts  either  in 
the  persons  df  the  tradesmen  or  of  Hahburton,  if  he  had  pjdd  them,— but  that  they  wei;^ 
personal  and  moveable,— only  by  custom  within  Burgh,  they  had  a  privilege  of  retention  till 
pmd,  or  of  being  paid  out  of  tlie  first  of  the  rents,  because  rem  salvam  fsccrunt.  But  if 
the  creditor  should  neglect  that  privilege,  and  suffer  the  proprietor  to  possess  and  dispose 
of  the  rents  for  some  consid^able  time,  and  afterwards  to  sell  them,  tlie  purchaser  would 
not  be  liable  for  these  repairs.— 23d  January  Adhered. 

No«  SL     1 752,  June  90.    Buroswes  of  Irvinb  (Rskfrkw)  against  The 

Magistrates. 

Akpsesok  and  others.  Heritors  and  Biu'gesses  of  Renfrew,  pursued  reduction  of  cer. 
tain  leases  of  part  of  the  Town'*s  commonty,  where  the  pursuers  were  wont  to  pasture  for 
two  19  years,  taken  by  some  of  the  Council  fornext  to  an  elusoty  rent  as  14  or  l&pence 
the  acre,  and  the  Town  obliged  to  inclose.  The  Ma^trates  objected  to  the  pursuers^  title; 
and  we  all  agreed,  that  if  the  pursuers  had  a  riglit  of  pasturage  they  had  a  good  tide. 
The  President  again  thought,  that  though  they  had  not  a  title  to  call  them  to  account 
touching  the  Town^s  revenues,  yet  they  had  touching  alienation  of  the  Town's  property.  - 
The  pursuers  averred  fix)m  die  Bar,  that  tliey  had  immemorially  pastuired  there,  and  had 
a  common  herd  for  all  the  Bu]:;gesses,  and  paid  for  tlie  pasturage  only  6d.  to  that  her4, 
which  the  defenders  lawyers  would  not  deny,  but  would  not  adnut  it.     On  the  votc^  it 


.' 


n 


62  BURGH  BOYAL.  [E&chies's  Noteb^ 


to  sustain  the  pursuen^  title ;.  in  which  I  ooncuned,  becsuse  of  their  possession  of 
the  pasturage;  but  we  could  proceed  no  further,  asthere  was  yetnowanant  to  discuss  die 
reasons  of  >  reduction,  that  preliminary  question  alone  bong  reported  by  Minta-— 10th 
July,  Adliered. 

No-  S2.    1752,  June  80.    Hekitoiis,  &c.  of  Musselbubgh  against  Thk 

Magistrates.. 

The  like  question  was  reported  by  me  on  mutual  d^arator^  touching  thes^^  Magis^ 
trates^  power  to  grant  feus  of  their  common.  But  the  pursuers  dropped  it  before  tlie  re- 
port, so  that  it  was  ex  parley  and  it  was  not  said  that  the  pursuers  had  any  right  of  pi»* 
l^rage  on  the  commoi^s  feued  out ;— and  tlie  Lords  declared  in  favours  of  the  Magistrates. 

No.  SS.     1752,  July  8.    Burgesses  of  Irvine  against  Magistrates. 

m 
\ 

I^N  mutual  dedarators  touching  Uie  Magistrates^  power  to  let  long  leases  of  a  barren 
Qommon  muir,  (in  which  the  Magistrates  made  no  objection'  to  the  pursuers  titles,)  the 
Ix>rds  thought  tliat  the  36th  act  Pari.  3^  Jas.  FV.  never  was*  intended  to  restrain  Magiii. 
trates  of  Burghs  from  lettii^  long  leases,  or^ven  feuing  ovtthe  lands  or  waste  grounds ; 
otherwise  many  wastes  in  the  different  Burghs  must  have  remained- yet  wastc^  and  many 
barren  groundS'  uncultivated ;-— or  if  it  was  so  intended,  yet  that  part  of  the  act  is  long  since 
in  desuetude  ^  and  therefore  found,  that  these  Magistrates  had  power  to  let  leases  and  grant 
the  feus  quarrelled ;  but  remitted  to  hear  whetjier  they  were,  beneficial  or  prejudicial  to  the 
Burgh. 

Ko.  84.     1752,  July  7,  8..   TbwN  of  Perth  (^ai/w^CLuxiE,  &c; 

Alexandsr  Clunie  and  others  having  erected  a  brewery  and  distillery  in  .the  neigh« 
]b|ourhood  of  Per^  were  in  use  of  selling  their,  ale  to  the  ihhabitants.  Thereupon  theMagi- 
IK^rates  and  CounciTinade  an  act  a^nst  the  importation  of  such  brewed  ale  under  the  penalty 
of  L.5  for  the  first  transgression^^and  the  ale  to  be  seized  and  confiscated,  .&c.  Upon  the  first 
importation  by  Clunie  they  seized  tlie  ale,  and  the  Procurator^Fiscal  sued  for  tlie  penalties, 
which  the  defenders  advocated.  The  pursuers  founded  their,  powers  to  make  the  act,  upon 
t)ie  act  154,.  Pari.  1592  against  the  ei^ercise  o£  Crafts  in  suburbs,  and  act  18,  Pari.  1595 
for  settling  hostellaries,  and  3Uo,  tliat  Barons  infeft  cum  bruerm  can  prohibit  the  importa- 
tion of  ale  into  their  Busghs.  The  case  was  reported  by  Eilkerran ;  and  the  Lords  un- 
animously founds  that  tliey  had  no  power  to  make  any  sudl  act,  that  it  did  not  fall  under 
iither  of  the  acts,  and  that  Magistrates  of  Burghs  Royal,  though  they  have  greater  juris- 
diction j  they  have  no  such  privileges  within  the  Burgh,  as  Baipns  infeft  cum  hrueriU  iiave 
within  their  own  property  or  Barony. , 

No.  SZT.  1752,  July  10.  Magistrate*  of  PlTTENWEEM^oin^fCLEJLAND. 

A  BILL  and  bond  of  relief  being  granted  pursuant  to  an  act  of  the  Town-Council  in 
Ppbruary  1743  and  April  1747,-— and  in  1749in  July  a  biU.ofsuspenaon  passed  in  favours 
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of  tke  sttbdcriben,  «ad  abo  of  the  llien  present  Ma^stratos  (again^  wLorn  bormug  and  . 
caption  had  been  taken  out)  on  oonsigning  a  disposition  of  the  Town^^s  funds.  Drummore^ 
Si  at  January  1751,  found,  the  letters  orderly  proceeded,— and  on  a  reclaiming  petition  and 
answers  we  lOtli  July  1762  adhered.  The  answers  indeed  add  these  words  to  the  inter- 
locuttMT,  ^<  agdnst  the  present  Ma^trates,"^  whereby  I  suppose  is  meant  the  Magistrates 
for  the  time  being ;  for  the  Magistrates  were  not  oinly  changed  between  the  letters  of  lioro- 
ing  and  caption  in  July  1749,  and  Drummore's  interlocutor  in  January  1751,  but  also 
between  liis  inteilocutor  and  ours ;  and  yet  the  reclaiming  petidon  seems  to  import  that 
they  were  all  fbund  liable ;  and  if  they  were  not,  then  sujqxise  Magistrates  imprisoned 
fcr  a  ToMU's  debt,  they  belK>ted  to  be  liberated  liow  soon  they,  were  out  of  office.  But 
die  case  was  not  at  all  distinctly  stated 

No.  36.     1752,  Dec.  14.    Magisthates  of  Stirling  againH  Walkeiu 

In  a  declarator  at  the  Magistrates^  instance  against  die  Sheriff  for  declaring  that  they 
had  the  sole  power  in  the  first  instance  of  jud^ng  in  questions  of  building  or  repwing 
houses  in  diat  Burgh,  and  that  the  Sheriff  and  his  successors  ought  not  to  judge  in  these 
matters, — the  Lords  waved  giving  any  general  declarator,  because  they  thought  it  hardly 
suffident  to  call  as  defender  a  Sheriff  whose' commission  was  during  pleasure,  and  that  at 
least  the  Officers  of  State  should  have  been  called ;  but  as  the  summons  complained  of 
the  Sheriffs  judging  in  a  late  question  in  repairing  a  house  touching  a  servitude  of  stilli*' 
cide,  they  found  that  he  had  done  a  wrong  in  judging  in  that  question,  for  that  the  Magis- 
trates and  Dean  of  Guild  were  the  proper  judges  in  siich  matters  in  the  first  instance. 

No.  37.  1752,  Dec.  15.   Trades  of  Burntisland  a^aiW/ Magistrates. 

Notwithstanding  a  decreet  of  Sessbn  in  1681,  that  the  Town-Council  should  oo». 
sist  of  21  persons,  14  merchant  traffickers  residing  in  the  Burgh  and  seven  trades,— ^md  a 
decreet-arUitral  in  1788  by  Dean  of  Guild  Nimmo  and  Convener  Kdr  in  Edinbuigh,  in 
a  submission  signed  by  one  of  their  Bailies  for  the  Guildry  and  their  Convener  for  the 
Trades, — and  notwithstanding  the  old  acts  of  Parliament,  that  officers  within  Burgh  should 
be  merchant  traffickers  reding  in  the  Burgh ;  yet  in  respect  of  the  set  of  the  Burgh  in 
1708  recorded  by  the  Royal  Burghs  in  1710  certifying  the  custom  for  60  or  70  years  be^ 
fore,  and  in  respect  of  their  pracUce  since  that  time, — any  nobleman  or  gendeman  though 
no  merchant  or  rendenter  may  be  chosen  Provost, — and  that  in  that  case  he  is  supernume- 
rary over  and  above  the  21  persons ;— and  they  thought  the  decreet-arbitral  void,  because 
the  submission  was  not  signled  by  the  proper  parties,  the  Merchants  and  several  Crafts,  or 
the  several  Deacons  by  warrant  of  the  Corporations.  They  also  found  that  the  Deaccms 
were  not  virtute  afficn  Councillors^  but  that  the  Council  had  the  election  of  the  seven 
Trades-Coundllors.  ^ 

No.  88.  1752,  Dec.  26.    Magistkates  of  Edinburgh  against  Myheton. 

Th£  Magistrates  having  made  an  act  of  Council  against  gratis  warrants  to  be  granted 
to  any  person  for  importing  wine  free  of  impost  on  dieir  grant  in  1671  ratified  in  Parlia- 
ment,—some  wine  of  Sir  Robert  Myrelon's  was  thereupon  seized  at  the  ports  and  con- 
demned; which  Sir  Robert  suspended,  alleging  that  by  the  grant  no  wine  was  subject  ta 

1.2 
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inpofat  but  what  was  both  imported  and  stM  in  Ekfinburgh,  Leidi^  or  ddier  piaeeft  men-' 
tioned  in  the  grant,  whereof  the  words  were  vku  imp&rttauL  et  vetdtni.  inira  Hcktm  cmta^ 
tern,  Sec.  whereas  he  had  imported  fh»n  Dalkeith  which  is  not  wUinn  the  grttnl^— 4md  in* 
ilu>t  no  wine  imp<Mted  for  private  use  has  ever  paid  impost.    Answered^  That  all  wine- 
4X)nsumed  within  the  Town  or  liberties  was  liable  to  impost  though  not  sold  there ;  that 
the  other  parts  of  the  grant  explains  it  so^  where  the  duty  i»  payable  per  vendttores  eT 
qui^vis  alioa  inveclares;   that  a  oontnuy  sense  would  not  only  altogether  elude  the  grality. 
but  have  the  effect  of  destroying  the  port  of  Leith,  l)(iicau6e  wines  would  thenceforth  be^ 
imported  to  Prcstonpans,  and  oth^r  places  outwith  the  grant;,  tliat  die  Mligistrates  were 
InlHi^.  to  indulge  tiie  inhabitants  when  it  did  not  much  hurt  the  Town^  «id  therefore 
gave  them  gratis  warrants,,  which  were  unnecessary  it  they  eould  import  witiiout  them  ;^ 
but  now  by  the  great  consumpt  in  private  houses,  and  the  small  consumpt  in  taverns,  the 
tack-duty  is  fallen  one  half,  which  obliged  tliem  to  put  a  stop  to  gratis  warrants ;  diat  tlie 
grant  was  always  so  undei^stood,.  and'that  was  the  oocasibn  of  the  decareet  of  declaiutbr  of 
the  privileges  and  immuvuty  ftom  tiiat  impost  of  the  College  of  Justice  in  1687,  which 
was  qcito  superfluous  if  all  the  Heges  had  the  same  immunity ;  that  the  Magistrates 
admitted  that  wine  imported  to  Leitll  and  again  exported  out  of  the  liberties  did  not  pay,, 
but  dUit  all  that  was  consumed  in  Leith  or  Edinburgh  wab  liable.  Replied,  By  the  genius 
if  our  law  at  the  time  of  the  grant,  what  was  consumed  in  private  fStmilies  did  not  pay 
•«ren  pohllc  taxes,  and  quoted  14th  aet  1661  where  the  duty  is  laid  only  on  retailers,  and' 
if  the  grant  gave  asi  impost  on  all  wine  consumed  in  private  houses,  there  appeared  no 
founcbtion  fbr  the  declarator  er  act  of  sederunt  1687,.  sinee  that  grant  was  ratified  in  Par^ 
liament     The  case  was  tliis  day  reported  by  Lord  Minto,.  and  we  unanimously  repelled 
the  featona  of  suspension ;  and  I  obsen'ed  that  the  14th  act  1661  proved  quite  tli^  reverse, 
tHid  liiat  even  importers  and  sale-makers  paid  for  what  was  oomumed  in  their^  own  fami- 
Mesj  md  the  whole  Shives  and  Burghs  were  assessed  in  fieu  of  malt  brewed  iii  their  own 
fhmilies,  tfioygh  the  tax  was  laid' only  on  retailers,  which  showed  the  maocuracy  of  our 
hutguage..  And  as  to  the  privileges  of  th^  College  of  Justice,  that  a  private  grant  ratified 
in  Parlitunelit,.  which  is  always  salvo  jure^  could  never  be  tmderstood  to  repeal  privil^es 
granted  to  any  particullu-  society,  and  established  by  public  law^  aa  ours  appenred-to  be 
irith  respect  to  all  buidona.  und  duties  m  the  Burgh,  875th  (or  279th)  act,  16th  Pari 
ifamesYI., 

No.  8&.    1754,  Jim.  11.        Election  of  CuLBOw. 

The  Colonel  complained  of  that  election  as  brought  about  by  bribery  and  oemiption, 
a^  condescended  on  12  persons  in  the  Council  who  had  been  corrupted  by  Colonel 
Haldane  pr  some  of  his  friends :  That  a  friend  of  the  Colonel^s  had  agreed  to  give  a  bond 
for  L.400.  for  tli^  use  of  the  Burgh^.  and  to  deposit  it  till  after  the  elation  in  the  hands  of 
John  Ersldne  Btdgounie,  but  knows  not  whetlier.  afterwards  lliey  i^reed  to  rely  on  ^ 
word  of  honour,— -and  particular  bribes-given  to  each  of  them  severally  that  would  come  out 
upon  proof,  but  they,  could  not  particuluriy  mention ; .  and  the  complaint  was  laid  on  both 
tlic  2d  and  16th  of  the  King,  Mid  the  complaint  being  by  our  warrant  served  on  30  days 
as  directed  by  the  act  16th.     The  answers  objected,  that  the  complaint  did  not  he  on  tii« 
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act  8d  Geo.  II.  because  not  charged  fo  be  committed  at  tbe  elcctioii  to  FarBainttit ;'  9do^ 
That  act  j^ves  no  authinity  for  summary  oomplaint,  the  words  being  wmaagry  action  on 
ebmplaint ;  3^  No  action  for  the  penalty  on  the  act  16th^  because  though  it  eKtendv 
the  act  2d  Geo.  II.  to  electors  of  delegates,  yet  non  coHstai  that  the  respondents  shall  be 
such ;  4to,  Still  the  trial  must  be  by  ordinary  action  in  terms  of  the  act  3do  Regis ;  5iOt 
No  process  for  annulling  the  Section  on  the  act  16th  Regu^  because  not  said  to  be  don^ 
at  the  election ;  6to,  Some  of  the  Council  disputed  even  the  relevancy,  that  bribery  and 
corruption  was  not  relevant  to  reduce  an  election,  but  only  to  punish  the  persons ;  7mo,  Not 
relevant  without  speciidly  condescending  on  persons  time  and  place.  We  repelled  oil 
the  no-processes,  and  hith^o  it  could  not  appear  whether  there  was  place  for  the  fines  of 
L.500  libelled,  till  a  new  Parliament  should  be  called,?— «nd  the  bribes  ^ven  particular 
persons  were  left  too  general,— yet  as  one  was  sufficiendy  condescended  on  to  reduce  an 
election,  we  thou^t  we  could  not  refuse  the  complainers  an  opportunity  of  proving  other 
bribes  to  particular  persms.     Therefore  we  pronounced  an  act  before  answer. 

No.  40.    I754r,  Feb.  27-^    Glass  against  Magistrates  of  St  Andeews. 

Glass  and  others  presented  a  ootnj^akit  18th  December  tfiat  the  Magistrates  of  St 
Andrews  after  fini^ng  the  sev^al  steps  of  the  annual  deetion  whereof  the  last  was  8th 
Qctober  last,  three  of  the  €ounci]lors  dodining  to  accept,  at  »  private  meeting  whene  only 
l&  or  16  were  present  widHmt  giving  notice  to  the  other.  CouncillcNEis  what  they  were  to 
do,  chose  three  new  Councillors  not  c^the  Old  Council  agreeable  to  the  set,  but  of  Guilds 
Brethren  who  had  not  been  in  Council.  Answered,  list,  Not  competent  because  tlie 
remedy  provided  by  the  act  16th  Greo.  II.  concerns  only  annual  elections,  and  must  be 
brought  in  two  calendar  montiis.  Sdly,  Not  reliant,  because  after  the  annual  election  is 
over,  the  filling  up  of  vacancies  by  death  or  otherwise  is  an  act  of  ordinal]^  administratioi^. 
nnd  may  be  done  fuecnclocunfue.  We  all  agreed  that  it  was  not  competent  because  the 
complaint  was  not  within  two  months  of  the  last  step  by  die  set  of  the  annual  election, 
and  accordingly  found  it  not  competent ;  and  the  Court  seemed  also  clear  that  it  was  not 
relevant,  but  of  that  I  had  some  doubt,  for  I'  thought  there  was  a  difference  betwixt  a 
vacancy  by  death  or  by  derivation,  and  the  caae  of  the  person  elected  his  not  accepting ; 
for  if  acceptance  is  necessary  the  election  is  not  completed  till  he  accepts,  in  the  same  wa^r: 
as.  if  one  incapable  were  chosen ;  but  we  did  not  determine  that  point . 
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No.  I.    1743,  Dec.  IS.    CAPTAIN  DtTNDAS  against  WLeox}. 

The  question  waS)  Wliedier  caution:'  found  in  ih/^  Adnnralty42ourtjudte<UMm  Botvim]^- 
sbted,  though  the  defender  died  before  decreet  but  after  litiscontestation  and  proof  .^  Sd, 
Whether  a  foreigner  being  heir  of  blood  to  such  deceased  defenders  who  are  not  otlierwise 
within  our  jurisdiction^  can  be  habilely  called  to  make  that  caution  subsist    Against  the 
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first  quoted  20th  January  1680,  Hodge,  (Dict.  No.  5.  p.  2034.)  We  unommously 
found  the  cautioner  not  freed  by  tlie  death  of  the  principal  defender  pendente  processus 
except  the  Prendent,  who  thought  him  free.  2dly,  We  found  he  was  liable  notwith^ 
standing  the  heir  was  a  foreigner.-— 27th  January  Adhered* 

# 

No.  2.     1751,  Feb.  IS.    Chalmers  against  Goee* 

Goes  being  fined  in  the  Court  of  Admiralty  for  certain  goods  and  mcrcliandises  said  to 
be  embezzled  by  him,  while  purser  of  His  Majesty's  ship  Winchelsea,  out  of  a  merchant 
ship  that  had  been  taken  at  sea  and  sent  in  to  Leith  in  winter  1745-6,  on  suspicion  of 
either  favouring  the  Rebels  or  of  running  goods,  and  which  ship  was*  by  the  Captain  of 
the  Winchelsea  committed  to  his  charge,  but  aftem^ards  liberated  by  the  Board  of  Cus- 
toms, and  which  goods  were  smd  to  have  been  embezzled  by  him  while  the  ship  was  under 
his  charge  ;--^he  fbui^d  caution  yue^iVtb  sts^t,  and  in  January  last  sisted  himself,  and  his 
bail-bond  was  given  up  and  he  committed  to  prison,  at  which  time  the  Judge  had  found 
him^ilty  of  embezzlement ;  and  all  that  remmned  was  to  liquidate  the  extent,-— when  he 
apphcd  to  be  set  at  liberty  on  juratory  caution,— wliich  the  Judge  granted, — and  he  gave 
in  an  inventory  of  his  effects  in  England  wliich  were  a  mere  trifle ;— -and  the  merchants  pre- 
sented a  bill  of  suspension  of  the  Judge^s  warrant  of  lilx^ration.  I  thought  whatever  might 
be  the  case,  if  this  had  been-  in  the  beginning  of  a  suit  where  it  was  quite  doubtful 
whether  there  was  any  ground  of  action,  yet  now  that  he  was  found  guilty,  though  the 
damages  were  not  yet  hquidated,  I  could  consider  it  ui  no  better  light  than  a  suspension  and 
liberation  of  a  decreet,  which  by  the  rules  of  this  Coiut  8th  November  1682  ought  not  to 
passed  on  juratory  caution.  But  the  President  thought,  that  juratory  caution  judicio 
sisti  ought  not  in  any  case  to  be  admitted,  and  there  seems  good  reason  for  his  opinion. 
A  foreigner  arrested  here  till  he  find  cautibu  judicio  sisti  though  he  had  effects  in  foreign 
parts,  and  should  consign  a  disposition^,  what  security  would  that  be  to  the  creditor  ?-— 
And  therefore  we  passed  the  bill. 


CAUTIO  JURATORIA. 


No.  1 .     1 734,  July  26,  A.  agninst  B. 

The  Lords  passed  a  suspension  and  Uberation  upon  juratory  caution,  notwithstanding 
the  aot  of  sederunt  to  the  contrary.  The  President  said  it  has  been  in  disuse  for  30 
years. 


CAUTIONER. 


No.  1.    1784,  Feb.  15.    Chalmers  against  Montgomeby. 

The  Lords  found  the  cautioner  could  only  adjudge  for  what  he  had  paid.— 28th 
February  Adhered. 
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Nq-.  2.    1784,  Dec  5.    TuRNEULL  against  Fothekingham. 

The  Lords  sustmned  the  defence  in  the  discharge  quoad  the  liferent  of  the  3000  merk^ 
paid,  but  repelled  it  quoad  the  remainder  of  the  liferent,  and  found  Powrie  liable  to  the 
children  of  the  marriage  for  the  whole  sums  without  relief.  The  same  interlocutor  rer 
peated,  Applecross  against  Boss,  6t}i  December. 

r 

No;  3.    1735,  Jan.  16.    Commissioners  of  Excise  ogainH  Mitchell. 

Thx  Lcmls  repelled  the  first  defence  thai  the  bond  w:as  to  the  Commissioners  for  the* 
King'^s  use ;  2dlj,  That  the  cautioner's  heir  was  only  liable  for  what  fell  during  the  cau- 
tioner's life  v-*both  these  pretty  unanimously  ;i — ^the  last,  specially  because  this  was  not  a 
commission  during  pleasure  but  for  a  definite  time ;  and  tliey  also  by  a  majority  repelled 
the  third,  that  the  Commisaoners  could  let  a  tack  only  for  three  years, — ^the  President,. 
Boyston,  and  Newhall  renttmlAu^.-— 84th  November  1734. — 16th  January  The  Lords- 
adhered,,  and  in  respect  the  tacksman  \yas  not. interpelled,  therefore  found  his  possesion 
presumed  to  be  continued.. 

No. 4.  1735, Dec. 9, 20.  FOEBES,&C.C^m/EXECUTOESofLADYSALTOCN. 

Thb  Lords  found  Watertown  and  Gordon  the  cautioners  in  the  tack  not  liable  for 
any  tack-duties  but  the  first  year  certain,  because  as  to  all  the  rest  the  endurance  being 
collatkm  in  arbitnum  of  Mbntblairy,  he  having  given  no  determination,  it  was  void  and' 
null  except  for  the  first  year  certain,  and  the  liferentrix  might  have  removed  the  tack». 
man  or  he  might  have  renounced,— and'  though  the  tftckfiman  continuing  to  possess  was 
Bable  per  tacitam  rtlocaiionem^  yet  the  cautioners  were  and  could  be  bound  no  farther  than 
they  were  bound  by  the  words  of  the  tack.  Btit  Dun  thought  tadt  relocation  also  bound 
them,.but  none  of  the  rest  agreed  with  him.— *N.  B.  This  was  delayed  till  after  IS  oVlock,. 
—I  was  call^  in  to  make  a  full  bencb.r—20tli  December  The  Lords  adhered. . 

No.  5.    1786,  July  22;     Marshall  agmhst  TaoM.  ^ 

The  Lords  found  unanimously  that  James  Thom.had.not.the  benefit  of  the  act  169.jr 
anent  cautioners,  and  repelled  the  defence. 

No.  6.     1786,  Dec.  8.    Robeetson  against  M*Linlay. 

The  Lords  refused  the  bill  without  answers,  and 'adhered  to  the  interlocutor,  finding^ 
tliat  a  cautioner  in  a  bond*  of  jpresentation  to  present  a  debtor  under  caption  or  otherwise 
pay  the  debt,  had'not  the  benefit  of  the  act  1695  anent  cautioners. 

No.  7.    17^8,  Jan.  lOu.    Thomas  Boybs  against  Ogilvie  of  Murthill. 

The  Lords  were  all  except  the  President  clear  that  Dr  Sootf  s  adjudication  aocresced  ta 
Mrs  Crawfurd,  and  that  she  having  omitted  to  claim. her.  jMreference.  against.  Thomas 
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Boyes  she  could  not  thereafter  recur  upon  the  cautioner.  Sdly,  They  all  agreed  that 
liaving  conveyed  her  right  of  warrandice  (which  was  secured  by  inhibitiQii  praferaUe  txy 
Mr  Boyes^s  debt)  to  Mr  Boycs,  and  thereby  deprived  the  creditor  of  that  security  for  bis 

relief^  neither  she  nor  Boyes  in  her  right  could  recur  upon  the  cautioner. 

No.  8.     1738,  June  18-      Rowand  against  Lang. 

This  case  on  the  act  1695  anent  cautioners  was  fully  reasoned.  The  President  gave 
us  a  very  new  and  pretty  singular  ejunion  of  it,  viz.  that  the  obligation  for  what  falls  due- 
in  the  seven  years  is  perpetual  without  any  diligence,  but  diat  the  cautioner  was  not  liable 
for  what  fell  due  after  that  time.  But  none  of  us  joined  with  him  in  that  ojMnion,  and 
imleed  th^j  reverse  has  been  very  fully  received.  Bui  the  point  eliiefly  argued  was,' 
Whetlier  diligence  had  the  same  effect  as  an  interruption  has  with  regard  to  prescription, 
M3  as  to  perpetuate  the  cautioner's  obligation  for  what  fell  due  in  that  time,  even  thou^ 
(Iiat  diligence  could  not  be  followed  out  any  further  ?  As  where  a  charge  for  payment 
upon  a  precept  of  poinding  or  charge  of  homing  is  used  against  a  cautioner  who  after- 
wards dies  befc»re  any  thing  has  followed  upon  it,  whether  that  perpetuates  his  obligation' 
against  his  successors  ?  or  Sdly,  If  diligence  within  seven  years  *has  no  further  effect  than, 
as  to  what  can  be  recovered  by  that  diligence  ?  The  Lords  were  divided  in  their  opinion. 
The  last  seeuis  most  agreeable  to  the  ^-ords  of  the  act,  were  it  not  that  some  diligences 
are  there  mentioned  that  are  only  prolubitory,  and  properly  cannot  affect  any  sul)- 
ject,  such  as  inhibition.  The  first  was  in  UrminU  agreeable  to  the  decision  Muirie 
against  Hunter  in  1718.  I  thought  there  was  no  occasion  for  determining  that  point 
here,  because  the  charge  upon  the  precept  of  poinding  might  yet  be  followed  out 
by  poinding,  notwithstanding  year  and  day  is  expired,  since  the  cautioner  is  alive,, 
as  in  the  case  Dun  against  Provost  Gardiner  Stewart  in  1724.  2dly,  Tliat  die  very 
honiix^  now  suspended  was  a  following  out  that  charge,  which  by  the  act  of  Par- 
liament ought  to  precede  any  homing  on  the  Ma^strates'  decreet  or  precept  \  and  when 
the  homing  was  looked  into,  it  narrated  both  the  precept  and  charge,  and  proceeded 
upon  it.  Therefore  it  carried  (I  think)  unanimously  to  repel  the  reason  of  suspension  as 
far  as  concerned  the  principal,  penalty,  and  annualrents,  that  fell  due  in  the  seven  years.. 
But  Royston  and  some  dlhers  expressed  the  reason  of  their  vote,  in  respect  tliat  the  horainor 
was  a  fUlowing  out  of  the  charge  upon  the  precept.  On  the  other  hand,  several  declared 
that  their  opinion  would  have  been  the  same  though  there  were  no  such  spedalty  ;*-80. 
that  point  was  not  now  dedded. 

No.  9.     1788,  Dec  19.    Ma  Lockhart  against  Lobd  Semple. 

Th£  Lords  found  Mr  Lockhart  of  Camwath  could  sue  Lord  Semple  for  tlie  half 
agreeable  to  the  decision  in  the  case  <^  Broughton  against  Qrchardton^  wliich  last  was 
affirmed  by  the  House  of  Lords  tx  parte  but  after  reading  the  whole 'debate  in  this  Court 

No.  10.    1741,  July  22.    Siu  Robert  Monro  against  Bain  of  TuUoch. 

A  BOND  of  presentation  by  a  principal  and  cautioner,  that  the  prindpal  shall  both  pre- 
sent  himself  aad  pay  the  debt,  and  that  under  a  penalty,-^e  questbn  was,  Whether 
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ihs  iKMri  founder  the  piiescriptm  We  agreed  that  a  bond  o£  presettuu 

lk>n  V>  fffsmai  or  pay  in  oonnnon  fonn  does  not  foil  under  that  act ;  Sdly,  that  a  oono- 
boratieii  by  « iiiui^qpal  aad  cavtioner  faUa  under  the  aet,  though  it  be  not  for  money 
nistantly  borrowed  but  fcsr  an  old  debt ; — and  as  we  looked  upon  the  obligenient  to  present 
^  inept  and  aiqperfluoii8»  since  whether  that  was  performed  or  not,  the  cautioner  remained 
bound,  oaleM  the  debt  was  also  paid,  therefore  found  it  fell  under  the  said  act  1695. 
Remi.  KBkerran,  and  Dun  reporten 

No.  11.    1741,  July  SO.    Trubtxes  of  Kincaid's  Cb£dito]I8  offainst 

Farquhaiu 

On  a  voluntary  roup  by  these  trustees^  the  purcliaser  having  ^ven  a  bond,  with  James 
Farquhar  cautioner  for  the  price,  and  to  perform  the  other  articles  of  roup,  the  Lords 
found  that  the  bond  falls  not  within  the  act  1695  anent  cautioners. 

No.  12.     1742,  Feb.  8.        Sp£NC£  offainst  Caves. 

•  BAKKEftMAif  granted  bond  in  ITIO  for  L.OOO,  and  Spence  gave  an  obligation,  bearing 


that  at  hn  desire  the  money  was  lent,  and  obli^g  hhn  that  Bannerman  should  pay  the 
money,  (xr  otherwise  that  be  should  pay  it  i^n  an  asngnatiDn.  The  Loida  found  thait 
Spence  had  nxA  the  benefit  of  the  act  1695  antnt  eautioners.  The  Coisrt  was  ^vided* 
Amiston  in  the  chair  was  against  this  interlocutor,  as  I  was.  14th  Jaonuaiy  Adhered.--** 
(3d  December.) 

No.  IS.    1 742,  June  29.    Middleton  a^inst  Buenet. 

A  BONO  by  two  persons,  the  one  acknowledges  him  to  have  borrowed  and  received  die 
money,  and  tlierefore  he  and  with  him  the  other  bind  them  conjunctly  and  severally  to  pay 
Ijhat  money,  (but  not  with  and  for  him.)  The  other  person  found  not  a  cautioner  in  the 
^nse  of  the  act  1695  to  have  the  benefit  of  that  act 

N6.  14.     174S,  Nov.  23.    HtTNTER  against  Hamilton. 

■ 

See  Note  of  No.  15.  voce  Pbocbm. 


No.  15.    1744,  Feb.  21,  20*    SiNGLAiE  of  Ska^tscatbill  againH  M^Kav^. 

The  Lords  refused  thia  bill  of  suspension,  which  to  me  appeared  infinitely  strongei' 
even  than  the  case  of  Hunter  33d  November  last,  for  here  both  suspension  and  bond  of 
caution  referred  to  a  bill  that  actually  once  had  a  being,  but  was  difierent  from  that 
charged  on,  and  yet  they  found  the  cautioner  bound,— rentt  i  '  ,  Roystan,  Justice- 
Clerk,  el  tae.— 89di  Adhered. 

No.  16.    1745,  July  ID.    StB  RoBfiiiT  Pollock  against  Mks  Lockhart. 

TROMiis  Pollock  as  principal  and  Sir  Robert  Pollock  as  cautioner,  granted  bond  for 
L.1000.    Thomas  died  within  the  seven  years.    Alter  his  death  Sir  Robert  Pollock,  atid 


n 
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James  the  brother  of  Thomas,  joined  in  a  bond  of  corroboration,  not  only  of  the  debt^ 
but  also  another  small  debt  of  L.150  due  by  the  defunct,  in  which  neittier  of  them  wasr 
bound,  and  proceeding  on  the  narrative  that  the  ereditor  has  '<  at  our  desire  superseded 
payment,^— therefore  they  jointly  and  severally  bind  them,  8cev;"-*end  James  having  paid 
tlie  debt,  his  executrix  pursued  Sir  Robert  for  a  total  relief.  The^deSdnce  was,  dmt  he  wat 
only  a  oo-cantioner,  and  therefore  only  HaUib  pro  rata  according^  to  tile  d&cision  l£th 
December  1732,  Murray  of  Broughton,  and  19th  December  1738,  Mi?  Lackhart  against 
Lord  Semple.  The  vpucher  of  the  di^bt  of  L.lfiO  was  not  produced,.  afnd'therefcMre  there 
could  be  no  judgment  as  to-  it ;  hut  as  to  the  L.tQOO,  the  answer  was,  that  here  it  must 
be  presumed  that  James  Pollock  interposed  at  Sir  Robertas  desire,  because  they  joined  in. 
the  bond  when  the  c^utionry  in  the  former  bond  wqs  neai*  expinng,  whereas  in  Brough* 
tpn'^s  case  the  new  cautipner  acceded  ip  a.  bond  with  die  principal  debtor,  or  one  of  them^ 
and  in  Mr  LockhartV  case  he  became  bound  alone  in  tlie  corroboration.  The  Lords^ 
found  Sir  Robert  liable  in  a  total  relief,  ^nd  iidhercd  tp  I^rummpre^s  iuterlocutor,^  reniL. 
inter  alim  Tinwald  tt  me.. 

No.  17.    1747,  June  5-    Mr  Robert  Blackwood  aguihst  lIjkLiBvu'sas: 

SiE  Robert,  William,  and  Robert  Blackwood,  anno  1715,  granted  bond  to  Bimie 
of  Brqomhalt  for  L.2000,  and  Sir  Robert  got  a  bond  of  relief  fitim  the  other  two.  Iir 
1735  Broomhall  pnessed  Robert  for  the  money,  and  ISth  December  1735- he  gave  the 
money  to  his  brother-in-law  Mr  HalibuitDn  to  pay  it,  but  at  the  same  tiine  took  frbm  Mr- 
Haliburton  an  accepted  bill  for  L.  180  starling,  payable  at  Candlemas  next,  and  Halibur-^ 
Ipn  that  day  paid  the  bond  and  took  an  aaugnation.  19th  December,  Robert  Blackwood 
borrowed  fvom  the  Bonk  L.146  upon  his  own  biir,  and  deported  Mr  Haliburton-d  L.180 
bill  in  security,  and  10th  August  1736  paid  the  Bank..  But  25th  September  1736, 
Haliburton  and  hejoined  in  borrowing  from  the.  Bank  L.180..  IQs.  on  tbeic  joint  bill  of. 
'l}ii|t  date,  ai)d  ip  April  17.37  Robert  Blackwood  paid  part  of  that  bill,,  and  they  both, 
gave  a  new  bill  for  the  balance  of  L.12UL,  which  Haliburton  paid  aftes^  Black wood^s death ; 
and  thereupon  sued  the  heirs  of  William  and  Robert  Blackwood,  as  assignee  by  Broonw 
]hall  to  the  I;..8000  bond,,  for  payment  of  that.  L.lStl  sterHng  as.  the  balance  still  due  him^ 
and  got  decreet ;  which  coming  to  the  knowledge  of  Mr  Blackwood^s  son  and  heir  of  Sir 
Robert,  he  pursued  a  declarator  of  extinction  of  the  L.fi000bond,  as  paid  with  the  money 
of  Robert  Blackwood  the  debtor.  Alleged  for  Haliburton,  it  was  his  money  and  not 
Robert^  for  that  he  g^ve  his  bill  to  Robert  for  it,  which  Bill  he  afterwards  used,  and  at 
last  Haliburton  got  to  pay  it,,  or.  of  another  bill  thi^t  came  in  place  of  it  L.121  with  in- 
terest, and  therefore  is  still  qreditor  in  that  balance..  But  we  thought  this  was  no  more 
than  a  deYiqc^  for  Robert  Blackwood  to  pay  hi?  debt,  with  hia  own  money,  and  yet  keep., 
the  security  again^  the  cautioner  for  a  fund. of  credit  for-  after  borrowings ;  for  on  that 
13th  December  Robert  Blackwood  did  not  mean  to  lend  Haliburton  L.180,  but  to  pay 
his  own  debt  to  Broomhall,.  nor.  did  Hiediburton  mean  then  to  borrow  from  Blackwood, 
for  h^  bad  KH>usefbr  tlie  money^  and. Hdiburton  was  .brother-in-law  to  Blackwood,  and 
could  not  be  ignorant  whose  debt  it  was :— Therefore  we  sustained  the  declarator  of  ex- 
tinction qtioad  Sir  Robert,  and  declared  accordingly,  reserving  his  action  against  Robertas 

htfir^r-fttm.  con.^  only  Kilkerran  first  differed  but  at  last  seemed  coavinced* 


No.  ]  8.    1 749,  June  2.    Barbaha  Angus  agdimi  f>E  Coult. 

A  BONb  dfdftutiiftirjr,- wh»«iki  lnyoverfiight^  in  the  <d>ligatarydtfU8e,  the  sum  wis  neglcctccl 
to  be  inserted^  though  metidbned  ki  the  preamble, — yet  irre  found  the  <iteutioner  bound. 
Altered  48  <rune,  and  tile  eautioaiear  found  not  bound.     8d  Jcdy  adh^f^ 

No.  Id.    17£I»  iviy  96.    JAMig^  6ito  against  Walkeb  bnd  SiMrsoK. 

GiBB>  m  bargaiiung  for  tKo  sale  of  some  kmbs  to  Walker,  refused  to  sell  witbout 
caution  for  the  price,  and  Walker  said  that  Simpson  was  to  be  concerned  with  him  in 
the  baigain,  and  would  be  his  pa}'master ;  and  Gibb  having  applied  to  Simpson,  he 
answered,  if  John  Walker  buy  your  lambs,  give  them  to  him,  and  t  inll  see  you  paid 
for  thein,-^-aiid  thereupon  Gibb  sold  and  delivered  the  lambs  to  Walker.  Gibb  sued  both 
in  the  Sheriff.C(>uit  for  the  price,  and  proved  the  above  oommuDing  with  Simpson  by  wit* 
nesses,  before  Simpson  appeared  in  tlie  cause ; — and  then  he  compeared  and  objected  that 
such  a  proof  of  a  cautioniy  obligation  was  not  competent  by  witnesses, — and  the  SherilP 
found  it  not  prmreaUe  by  witnesses.  Gibb  presented  an  advocation,  which  Shewalton 
refused.  But  upon  a  reclaiming  biQ,  we  all  differed  from  him,  (agreeably  to  a  former 
decision  we  gave  in  the  sale  of  sheep -at  the  house  in  the  muir  to  a  principal  and  cau« 
tioner,  but  I  have  forgot  the  parties  and  year,  thou^  I  think  t  ha\'e  it  marked,)  and 
t'hought  that  as  this  was  part  of  a  bargain  for  moveables,  it  was  proveable  by  >ritne3se8, 
and  therefore  witlwut  any  answer  remitted  it  back  to  him  to  pass  tiie  bill. 

9 

t 

No.  20.     1751,  Nov.  2&.    Magdalen  Scott  dffamst*Ei.iz.  Nicholsoi^. 

,  MtLLKKY,  ddmioiftralxyr  to.  his  daughter,  confirmed  her  and  himself  administrator  in 
a  bond  of  2000  merks,  aad  found  Sir  James  Nicholson  cautioner,  and  Milleny  ujrfifted 
the  mcmey, — tad  now  Magdnlen  Soott  sues  Sir  James'*s  relict  and  executrix  as  i:epresenting 
him  the  cautioner,  to  pay  the  lUDiieyv  The  defence  was^  that  Sir  James  was  cauticmer 
ihr  the  pursuer  as  executrix,  and  the  father  only  as  her  administralor,  and  thi^  the  exe^ 
outrix  the  ipursuer,  is  herself  bound  to  relieve  hinK  Answered,  He  was  cautioner  indeed 
ficnr  the  pursuer  to  all  strapgeni,  as  far  as  she  should  intromit,  «nd  she  was  bound  to  re»* 
lieve  him;  but  he  was  also  cautioner  to  her  for  her  father,  whereof  he  was  bound  alone 
to  relieve  him,  and  quoted  Hope^s  Minor  Fractics,  and  so  we  unanimously  found.  6tk 
Febru^  1750  Tlie  Lo^  adhered.— Aewf.  Justice^^lerk.— (6th  December  1749.) 

Lady  Nidiblson^  pleaded  some  other  defences  against  the  bond  men^oned  of  the  above 
date ;  Ist^  That  though  her  husband  is  bound  cautioner  for  the  father  to  his  infant  daugh- 
ter, as  well  as  for  her  to  all  otliers  having  interest,  yet  if  the  money  was  upliiled  by  her 
only  with  his  Consent,  the  cautioner  is  not  liable  to  her,  and  therefore  the  pursuer  must 
prove  that  it  Was  upliilted  by  the  father  during  her  pupillarity,  which  lasted  but  a  few 
ihontlis  after  confiitnatiotl.     Aliswered,  The  upgivcr  of  the  testament,  and  his  cautioner,. 

r 

must  either  produce  the  bond,  or  pr<yve  it  paid  to  her.  A  second  defence.  That  tlie 
daughter  in  1 728  had  accept^  a  bond  of  provision  by  hiT  father  of  2500  merks,  in  full 
of  all  portion  natural,  and  of  all  she  could  claim  of  liim  in  any  manner  of  way.  Answered, 
'f  hat  could  not  1>e  meant  in  paymeiit  of  this  debt,  because  it  was  truly  less^  than  the 
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debt ;  2(lly,  By  xa  heir  of  n  strict  entail  pursuant  to  a  flu^lly  to  give  baima  provirian^^ 
to  a  limited  extent ;  Sdly^  The  general  clause  can  only  Hdean  claims  of  tlie  same  kmd. 
with  those  mentioned^  viz.  portion  natundt  Sec.  Third  dtafenea,  Skq^j^owg  the  father 
liable  as  tutor  of  kw^  yet  the  aotum  agaiiist  .hw  fV^seAbed  in  taiir  yiean  n&et  the  dnugh-^ 
ter's  majority.  An«Hra*ed,  Tliat  presor^on^cxdy  eompeteol;  to  such  tutocft  as  we  bouiid 
to  make  inventories.  2dly,  The  father  liaUeniper  alio  modo  as  upgiver  of  the  testaments 
The  Lordsi  thought  there  vaar  some  diffiksidty  intbe  finst  alid  tbihi  defenots>  apd  tfaerefiire 
did  not  decide  thereon,  but  uiumiiqousl^  su^tain^.  the  second  aod  a48Qilzied.^89A\ 
November  1-731.) 

No.  21.     1752,  Jan.  7.        Coplanb  cg'flin^f  Tevine;. 

I-K  the  competiticm  of  dl^  creditcnra  of  lEbhtt;  Boe,  ao.  ndjudication  against-  him  on  a^ 
bond,  wherein  he.wa^  boqnd  only  as  cautioner,-  l}iough  led  29*  y^ta9  after  the  date  of. 
the  bond,  was  sustained  for  all  that,  full  due  in  seven  yisars  after  the  date  of  the  bond,  in 
TEspect  of  a  homing  executed  against  him.  within  the  seven  years,  though  never  denouo^ 
ced  or  otherwise  foUowed- out,  aad  Kilkerrw^i  interlneuUxr  adbered'te  naik.a^n.. 

No.  22.      1752,.  June  4;     CAMPBELL  ^aifW<M*LACHLAN. 

Campb«i-l  threatening  to  detain  the  stockii!^  and  eiects,.of  one  of  his  tenants  tliat^wa^^ 
loemoving,^  for  arreara-of  rent  and  other  debts^  M^Lauchiim,.  a  friend' of'  the.  toianfs 
wrote  to  Campbell,,  and  engaged  himself  for  the  tenant  for  whatever  they  should  agree, 
und  thereupon  Campbell  let,  th^  tenants-  gpods  go.  Ilia  process  agnkist  M5Lauchlav^ 
wherein  a  proof  before  answer,  was  brought  by  witnesses,  that  he  subscribed  the  letter, 
because  it  was.  not  holograph  and  he  d^nkdthat  that  was/die  letter  he^sslMribed, 
though  he  owned  the  signing  a  letter,  written  by  the  same  person  engaging  for  theranears 
cjf  rent,  but  not  for  the  other:  debt8,T— we  found:  that*  mean  of  praof  ocmipetent, 
because  we  considered  it  as  a- bargain  for  meveabks  which  is  piroveable  fay  witnesses.---* 
Sedrenit.  KOkerran,  Karnes,..  e(  aliia  ;r-«nd  we^ repelled. the  olgection  that  tbe  tenant  had 
cpme  to  no  agreement  withlttd  cre(fiter,.for  thot.weconridered  asonlymeamng  the  settling 
iff  what  was  Justly  due,.  w)uch,  was.  pars  j(tM{ict9;  hut  in  ^is.  the  President  alone  was 
i^gainst  the  interlocutor.  ^ 

Nq.  23.    M5S,Jan.  17.    Elizabeth  M'Kenzie  offaihstWKi^ziE. 

MAaTi^;affd  Bladdiill  were  ddlytors  in  a.bond.of  L.lOO  aterlii^,  and  sometime  after  a 
bond  of  corroboratioi]^  was  granted  by  them  two  and  Sir.  George  M^Kenzie  of  Granville, 
and  he  got  the  debt  to  {fay,  and  twL  assignation';'— and  now  his  relict,  in  hb  right,  sues 
relief  against  Blackhill,  who  ppnduced  ajbondlof  relief  by  Martin  of  the  original  bond^ 
and  insisted  <u»lleing  Kajble  in  relief  cmly  jiro  raia  agreeably  to  the  decirions  of  Maxwell 
of  Ordiardton  and  Murmy  of  Brpughton,.a|Ml  George.  Lockhart  against  Lord  Semple. 
Answered,  In  tthese.  cM^es  the  new.  oUigant  •  aooeded  plainly  on  the  fiuth  of  the  principal 
debtor.  In  tlie  first  case,  Sir  Godfrey  MH?uUoch  alone  was  bound  with  Murray  of 
BroughtoA  in  tlie. corroboration }  aad  ia  the  oth^r^Mr  LocUutrt  wi^jdppe,  bound  in  the 
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coRoborfttxm  upon  gctdiig  a  bond  of  relief  from  the  principiJ  debtor  Rosline ;  but  in  the 
ease^  HHh  July  1745^  the  relict  of  Mr  James  Pollock  againat  Sir  Robert  Pollock,  ihe  was 
Smxod  m  her  hufliNOid^^Bglit  entitled  to  a  total  relief  of  a  bcmd  whereb  Thomas  Pollock 
was  bound  as  prio^Md  and  Sir  Thomas  expressly  as  cauticnier,  because  in  the  connobo* 
Mtion  only  Robat  and  James  were  bound,  whereby  it  was  presumed  that  James  acceded 
upon  the  fiuth  a6  Sir  Bobert,— and  here  it  does  not  appear  that  Sir  George  M'Kenzie' 
knew  who  was  pvijicipal  and  whocautioner.  The  Lords  feixnd  the  pursuer  entitled  to  a 
total  rdief  agydnst  BlackliilL  Renit.  President  and  Milton.  17th  January  17£3  nrnnme 
can.  adhered.  It  seems  that  both  President  and  Milton  had  altered ;'— but  as  Sir  George 
had  taken  a  bond  of  idief  from  Martin  alone,,  we  agreed  that  that  would  not  alter  the 


No.  24.     1752,  July  9.       ScoTT  of  Famish  agninst      ■ 

Scott  b^ng  cautioner  in  1724  for    ■  in  two  bonds,  got  an  heritable  bond  of 

relief,  and  was  infeft    The  lands  were  afterwards  sold,  and  the  price  arrested  in  the  pur- 
diaser*s  hands  by  ■    creditors,  and  the  purchaser  raised  a  muldplepoinding,  and' 

called  Scott,  who  thereafter  paid  the  debt  in  which  he  was  cautioner,  and  took  assigna- 
tion, which  he  produced  mih^  his  infeftment  in  the  lands,  and  craved  preference  ibr  the 
price.  Objected,  Scott  was  liberated,  and  the  cautionry  prescribed  by  the  septennial  pre- 
scription provided  by  the  act  1605^. and  he  could  not  thereafter  and  after  the  other  credi- 
tors'" arrestments^  and  Ae  muItipIepoinding,.pay  to  thdr  prejudice.  Answered,  He  was. 
not  bound  to  take  the  benefit  of  that  prescription.  I  reported  the  case  for  advice,,  and' 
the  Lords  unanimously  repelled 'the  obj^tion,  and  sustained  the  infef^ent. . 


CITATION: 


No.  1.    1742,  Ddc.  10.    Magistrates  ofEbiSBUUQB-agiainst  Clabksok- 


Thx  quesdon  was,  Whether  suanonuig  the  Magistrates  without  the.  Council  upoii* 
this  aot  of  FarUament  was  sufficient  ?  The  Lords  found  the citatioa null,',  reait.  Royston,. 
Strichen,  Drummore,  et  me. .  The  Court  thought  that  citing  Magistrates  in  common  form^ . 
meant  the  same^as  citing  the  Biirgh  in  common  form. .  10th  December  Altered,  ax  to 
five  and  Pre^den)^  which  was  six  to  six. . 


GLAUSK". 


No^  U    1 739,  July  25.    Ceebitobs  of  William  Thomson; 

JBss  Note  of  No.  22f.vmA9i9Uosx^st^ 
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No.  2-    1739,  Dec.  11.    Mr  G.  BuciIan  against  Sir.  W.  Cockburn. 

Tins  Lords  found  Mr  Cockburn  bound  to  convey  his  right  to  Mr  Buchan,  ip  security 
of  his  purchase,  by  tlie  Presidents  casting  vole;  rmU.  Amiston,  &c.  who,  as  to  the 
effect  of  a  consent,  distinguisfaed  betwixt  the  consent  of  the  proprietoir  and  of  one  who  is 
only  creditor,  that  in  the  first  case  the  consent  would  convey  the  consenter'^s  right,  bot* 
that  in  the  other  it  is  only  a  mm  rtpugnadlia.  Drununore  and  I  thought  that  a  consent, 
without  more,  was  effectual  to  convey  all  the  consenter''s  rights  to  the  purchaser,  aod  that 
whatever  is  sufiknent  to  convey  the  property  will  be  equally  effectual  to  convey  every 
lesser  right;  but  then  here  Sir  William  does  not  only  consent,  but  is  a  principal  dis- 
poner  for  all  right,  &a.  The  President  and  Kilkerran  went  into  Amiston'^s  notion  of  the 
effect  of  a  consent,  but  then  diey  thought  here  Sir  William  was  a  principal  disponer. 

On  reconsidering  this  case,  decided  24/th  July  last,  it  seemed  that  Sir  William  was 
not  a  jmnt  disponer,  and  therefore  that  the  question  depended  upon  what  b  the  effect  in 
law  of  a  disposition  with  consent  of  a  verua  dommu».  I  could  not  think  that  this  imported 
no  more  than  a  won  repugnaniia^  whidi  could  never  convey  property,  nor  even  secure 
against  the  singular  successors  of  the  consenter ;  and  if  it  imports  a  disposition  in  the  case 
of  a  vertu  dinninu$^  why  does  it  not  so  in  the  case  of  a  creditor's  lgq>otkecarius  ?  But  as  to 
tlus,  I  own  Amiston  satisfied  me :  He  said,  in  the  case  of  a  vena  drnninusy  ot  a  party 
having  or  claiming  the  property  of  the  subject,  or  even  the  liferent  by  way  of  locality, 
such  a  party  consenting  can  intend  nothing  less  than  to  convey  that  right,  because  he 
has  no  interest  to  retain  it, — ^his  right  of  property  or  liferent  §pives  him  no  right  to  affect 
any  other  estate,*«and  tlierefbre  that  consent  must  import  more  than  a  non  repugmntia  ; 
but  a  creditor  hypoihecarim^  or  even  a  wadsetter,  his  meaning  can  be  understood  no  more 
than  a  tioa  repugnasUkiy  for  he  cannot  be  thouglit  to  convey  his  debt  without  payment, 
and  without  conveying  the  debt,  he  cannot  convey  the  security  even  on  these  lands,  far 
less  on  other  lands  ;--iind  therefore  we  altered  the  interlocutor,  and  found  tliat  in  this  case 
the  consent  imported  only  a  non  rtpugnantiay  and  that  Sir  William  Ls  not  obliged  to 
convey.  We  were  pretty  unanimous,  but  die  President  differed,  and  Drummore,  as 
Ordinary,  was  in  the  Outer-House. 

No«  S.    1 744,  July  26.    Creditors  of  Easterfearn  i^rainst  Represent. 

T  ATivEs  of  Ann  M'Leob. 

Ws  gave  tlie  like  judgment  as  we  did  11th  December  1739,  Buchan  against  Sir  Wil- 
liam Cockburn,  that  a  consent  to  a  disponee  by  a  liferentrix  of  an  annuity,  even  though 
it  had  the  words  <<  renounce^  and  <<  overgive,^  imported.not  a  conveyance  of  the  liferent  an- 
nuity, but  a  non  repugnantia. 

No.  4.    1 748,  Feb.  1 1 .    Earl  <rf  Home  against  Bothwell. 

A  BOND  of  provision  to  several  brothers  and  msters,  payable  at  their  mother^s  death,  or 
their  majority  or  marriage,  wliich  should  first  happein,  profcuo^  that  if  either  of  them  died 
before  marriage  or  majority,  their  portion  sliould  acci*esce,  the  one  half  to  the  other  sis« 
tets,<«K>;ie  of  them  having  survived  majcMity,  but  died  before  inairiage,  Drummore  found 
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the  sulwdtutloii  fttill  subostad,  because  die  died  before  one  of  the  events,  marriage.  But 
we  ahefed,  and  thoa^bl;  the  particle  ob  wan  meant  here  conjunctive,  and  that  marriage 
alone  would  have  put  aft  end  to  the  substitution,  though  not  major,  and  therefore  so 
ahould  majc»ilr7,  though  not  married  ;^— and  conndering  the  manner  of  the  Earl  of  HomeV 
signing^  the  contract  of  marriage  and  separate  asagnation,  found  that  he  was  not  barred 
iirom  quairelling  the  Lady^s  right  to  the  half  of  her  sister's  portion,  lat  December 
Adhered  to  the  first  point,  and  11th  February  1748  adhered  to  the  last.-— (17th  November 
174t.) 


COMMISSIONERS  OF  SUPPLY.. 


No.  1.    1735,  July  25*    Hepburn  oi  Monkngg  against  Hay  ofHopes.^ 

Thb  Lords  founds  that  one  infeft  in  superiority  might  act  as  Commissioner  of  Supphv 
thought  that  superiority  waa  valued  in  the  tax-roll  only  at  L.40^  provided  the  property 
was  valued  at  L.100,.  the  sum  the  act  limits ;  whereby  lands  vaTued  at  only  L.lOO  may 
give  a  good,  title  to  botKsupericn*  and  vassal,,  where  both  happen  to  Be  named  Commis- 
ttoncrs.  But.  found,  that  where  lands  are  not  separately  vahied  but  are  parts  of  a  Barony 
that  is  valued  in  CKftitcfo,  the  superior  or  proprietor  cannot  act  as  a  Commissioner  until 
they  be  separately  valued, — and  therefore  sustained  the  objection  to  Mr  Hugh  Dalrymple^s 
vote..  Xhey  alao  found,,  that  in  this  suspennpn,  which  ia  a  competition  for  the  immediate 
])ossessK)n,  a  term  should  be  allowed  for  provihg  a  voter^s  qualification,  and  therefore  di&-. 
allowed  Sir  Jiohn  Sinclair's  vote  ;•— and  they  found  that  a  minor  coidd  not  act  as  Commis- 
sioner of  Supply,  and  therefore  rgected  Mr  Dalrymple  Stair'^s  vote,  the  objection  beiiig 
instantly  proved  by  Lord  Drummore  his  father,— and  in  this  last  question  they  found 
that  Ixnrd  Drummcnre  could  not  vote.  They  repelled  the  objection  to  Mr  John  Armour 
of  the  wrong  spelling  his  title,  and  found  that  Brinkers,.  Fallabill^  and  young  Preston's, 
votes  were  good,. 

No.  2.    1742,  July  80.    fiJLECTjoN  of  Clekk  of  Supply  of  Banffshire, 

One  of  these  Clerks  having  presented  a  bill  of  suq)en8ion  of  the  election  of  the  other, 
which  the  Ordinary  refused  ;*^on  a- reclaiming  bill  and  anfw«*s,  we  found  that  the  right 
of  this  election  o»uld  not  be  tried  by  suspensdon,  reserving  reduction  as  accords,— and  the 
reason  was^  that  the  necessary  parties  were  not  iii  the  field,  i..e.theL  electors. 

No.  S.    1 742,  Dea.  8.    Sinclair  against  Commissioners  of  Supply  of 

Caithness; 

Sinclair  of  Southdun  was  CoUectbr  of  Cess  from  1731  to  1739  inclbsive,<— and  as  there 
was  an  arrear  due  by  the  County  of '  1000  merks  or  thereby  of  the  preceding  year,  the 
like  arrear  of  course  remained  in  1739  when  he  left  the  office,  because  tlie  Receiver- 
Geaecal  always  imputes  payment  to  tho  oldest  arrears  ;**-and  the  preceding  CoUectcnr's  first 
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payment  wa»  in  like  manner  applied  to  this  arreor  1790^  and  m  fonrard  tifl  dn  3reat 
1742,— -wl^n  the  Commismonera  of  Supply  of  tliia  yeac^  ^vho  Irene  dl  difievent  finitn  tte 
Conuttimoners  1739  except  one  or  two,  directed  quartarmg  upon  SoatfuUm  tfce  Ccdiectt» 
of  17S9  &r  this  arrear^  though  Soutfadun  had  tndy  paid  up  the  whole  sums  hj.  him  eoI«» 
lected ;  and  ha¥ing  applied  to  the  Commissionen  o£  flie  year  1739,  and  got  an  order  disi^ 
charging  quartering,  which  the  party  would  not  obey,— <m  these  grounds  he  presented  a 
bill  of  suspension ;  and  in  particular  that  these  Commissioners  were  not  Comlaisaoners  of 
the  year  1739,  and  therefore  on  account  of  the  prohibition  in  the  Cess-acts,  that  we  should 
not  stop  the  levying  the  Cess  imposed  by  the  Commissioners  therein  named,  Kilkerran 
Ordinary  refused  the  bill,— and  on  a  reclaiming  bill  without  answers  we  adhered.  I  own  I 
was  dii&culted,  but  what  determined  the  Court  was,  that  thi»  quartering  was  ordered  as 
for  the  Cess  1742,  and  whether  justly  or  unjustly  we  could  not  stop  them.— -23d  December 
Adhered  and  refused  a  bill  without  answers.— Fufe  the  bilL 

No.  4,    1744,  Feb.  17-    Town  of  Ki&kwall  against  Inhabitants  of 

StliOMNESS. 

We  found  that  the  Town  of  Kirkwall  could  not  tax  the  inhabitantsof  Stromnes^  ^y^i^g 
at  12  miles  distance,  and  outwith  their  jurisdiction,  for  any  part  of  the  Cess  of  the  Town, 
not  even  those  who  were  Burgesses  of  the  Town  but  did  not  trade  in  it.     Vide  6th  June. 

The  prindpal  cause  being  determined  against  the  Town  of  Kirkwall  17th  February 
last,  Balmerino  found  the  Town  liable  in  the  expenses  of  extracting  the  decreet,  which 
we  this  day  altered,  and  found  no  expenses  due  because  of  the  Town^s  immemorial  pos* 
session.  And  Amiston  observed,  that  had  he  been  here  he  would  have  differed  from  the 
interlocutor  in  causa  on  the  supposition  of  immemorial  possession,  bix^usc  of  the  terms  of 
the  articles  of  Union  concerning  the  Cess. 

No.  5.     1751,  Feb.  12.    GoKDON  offaimt  Gordon. 

Set  Note  of  No.  53.  voce  Mkmbbr  of  Parliament. 

No.  6.    175S,  Aug.  8.    Sutherland  of  Swinzie  against  Sutherland. 

See  Note  of  No.  68,  voce  Mem  bee  of  Parliament. 


COMMONTY. 


No.  1.    1738,  Nov.  17,24.    Tennant  against  Murray. 

AaNisTON  doubted  whether  any  process  of  divison  was  competent  alter  the  contract 
1663 ;  Sdly,  He  thought  if  such  process  were  oompetent,  that  the  division  behoved  to  be 
lM3cording  to  the  rule  in  the  statute  1695,  and  not  the  interests  settled  by  the  interlocutor. 
But  the  liocdfl  by  agreat  majority  were  of  a  <pEerent  ojHuion  in  both  praits,  and  refused 
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die  Wl  wiUiout  Sos^fix^  imd  acEbeied  to  the  Ordinary's  interlocutory  atid  24th  Nov^n- 
}>er  adhered,  and  reused  a  redaiming  bill  triihout  answers. 

No.  2.  1759,  Feb.  1,  Earl  of  Wigton  and  CarnVath  agixinst  Feuaks. 

A  Baron  feuing  certain  parts  of  his  Barony  w^lth  parts  and  pertinents,  by  virtue  whereof 
the  feuars  possessed  pasturage  feal  and  divot  in  the  common  of  the  Barony  upwanL  of 
40  years,  and  the  Basx>n  himself  had  no  other  sort  of  possesnon  of  the  common,  nor  was 
it  capable  of  .any  other.  The  question  was,  Whether  the  feuars'  nght  to  the  common  waa 
a  comipon  property  or  oidy  a  servitude  ?  It  carried— property,  and  it  was  obser^^^ed^  tluit 
had  the  question  occurred  next  year  aft^  the  feus,  it  must  have  been  a  common  property 
or  nothing,  because  there  could  be  no  servitude  while  the  Baron  remained  proprietor  of 
the  land,  and  the  40  years  possession  was  only  conffldered  evidence  at  and  before  the  feu  ^ 
and  therefi)re  refused  a  rechdming  bill  for  the  Baron  without  answers,  except  as  to  one 
vassal  Nisbet,  whose  feu  contained  only  privilege  (xf  pasturage. 

No,  3.    1789-,  Nov.  6,  7.  .  Sir  David  Dalrymple  ei^in^^HAY.         .     . 

The  L<»ds  altered  the  last  interlocutor  in  January  1716,  and  found  that  ilie  rule  6t 
division  must  not  be  the  value  of  the  whole  Barony  of  whole  Town  of  Whittinghame,  iiirt 
only  of  the  lands  c^Lugreat  part  of  that  Barony,  in  the  same  way  as  was  decided,  Eai*l  ot 
Wigton  and  Mr  Lockhart,  about  the  common  of  Biggaf,  which  decision  Arnistoh  said  wa^ 
the  reason  of  his  opnion  now,  otherwise  he  thought  in  all  cases  where  A  commonty  is  to 
be  divided  betwixt  a  Barony  and  other  lands,  the  whole  Barony  ought  to  be  valued. 

No.  4.    1740,  Feb.  1.    SiR  Robert  Stewart  against  His  Vassals. 

In  this  important  question,  Whether  a  process  of  division  hes  on  the  act  1695,  even  at 
the  proprietor's  tnst^Oice,  of  a  commonty  where  the  propfigrty  is  in  one,  and  only  servtiude$: 
of  common  pasturage  in  hia  vasdals,  but  such  as  to  exhaust  the  whole  use  of  the  superficies  P 
the  Lords  found  that  such  process  does  not  He,  eox  to  five  besides  the  President;^ 
who  was  on  the  side  of  the  majority.— jReftA.  Justice-Clerk,  Drummore,  Kilkerran,Monzie^ 
tt  mt,  1st  February  1740  The  Lords  adhered,  seven  and  the  Pre^dent  to  six,  Haining 
and  Leven  absent 

« 

No.  5.    1 740,  Feb.  2.    Duke  of  Douglas,  &c.  agahist  Baillie* 

Ik  a  division  of  a  common  which  had  been  immemorially  possessed  by  certain  definite 
proportions  of  horse,  nolt,  and  sheep,  in  1719  the  parties  or  their  tenants  observing  that  the 
grounds  w^re  overstocked,  they  by  a  birley-oourt  restricted  the  number,  but  still  by  the  ^ 
same  proportions.  The  question  was.  Whether  the  division  should  be  made  after  the 
rate  and  by  the  proportions  in  wluch  they  possessed,  which  was  the  rule  that  Litdegill  in* 
fdsted  fdt,  or,  if  on  the  other  hand  it  should  be  accordmg  to  the  valuation  of  the  laxAs^ 
Ae  role  mentioned  in  the  act  of  Parliament,  which  the  Duke  of  Douglas  and  Mr  Jaipes 
Baillie  insisted  for,  and  it  was  stud  would  have  a  very  different  effect  ?  The  Lords  found. 

K 


^  COMMONTY.  [EtcHtes's  NotESs 

the  TBhiation  the  rvle^nem.  cofL-^but  some efuflin^erfi(o«^ had  xiat8eeathem^Doria]% 
%t  least  those  for  Little^,  dll  the  cause  was  called. 

No.  6,     1 748,  June  2.    Dayidson  against  Kerk. 

Thesis  two  heritors  had  some  lands  runridge  and  others  possessed  as  commonty,  and 
both  willing  to  divide,  but  could  not  agree  on  the  plan.  Kerr  pursued:  a  divinon  before 
the  SheriiF,  but  Davidson-  offered  a  bill  of  advocation,  because  though  by  the  S3d  act 
1695  the  Sheriff  may  dKide  runridge,  yet  by  the  28th  act  1695,  the  power  of  dividing 
commonty  is  only  committed  to  the  Court  of  Session.  Haining  refused  the  advocation  ; 
but  on  a  reclaiming  bill  we  remitted  to  him  to  pass  it ;— -but  resolved  when  it  came  in,  with 
a  new  summons  of  division  that  Davidson  has  raised,,  to  remit  to-  the  Sheriff  as  usual  ta 
make  the  division^  but  to  be  reported  to  us;. 

No.  7.    1 743,  June  &    Sir  Gxorgs  Stewart  against  M'Kenzie,. 

After  a  hearing  in  presence  upon  die  import  of  the  act  1695,  act  88tb,.  anent  com«^ 
monties,  though  we  would  not  alter  the  judgment  pven  in  the  case  of  Sir  Robert  Stewart 
af  Tullicoultiy,  Februaiy  1740,  that  where  there^is  only  one  proprietor  and  several  servi* 
tudcs,  there  lay  no  process  of  divi^on  on  the  aat,  yet  we  found,  that  where  there  was  a 
property  in  one  and  a  servitude  in  another,  but  the  proprietor  has  also  a  right  of  pas- 
turage for  a  part  of  his  lands,  that  there  the  superficies  may  be  divided  betwixt  them  in 
proportion  to  their  respective  interests  in  that  superficies,  the  property  still  remuningas  it 
was  and  no  prtecipuum,  and  thp  division  to  be.  not  according  to  the  valuationbut  according. 
to  their  rights  of  pasturage.^ 

No.  8^    1 752,  Dec.  15.    Mrs  Balfour  against  Moncrieff,  &c. 

In  a  process  of  division  of  the  commonty  of  Auchtermuchty,  the  Barony  of  Strathmigib 
being  by  the  Crown'^s  charter  1684  conveyed  (all  except  dght  acres  of  Jt^  cum  petcstate  et 
ftivUegio  ccmmuniiatia  etpoHum  in  thatcQmmonty,  Mrs  Balfour  claimed  a  proportion  of  it 
<)orresponding  to  the  valuation  of  the  Barony,  whereas  the  other  heritors  contended,,  tliat 
as  by  the  proof  only  the  lands,  of  Demperston  had  possessed  that  common  pasturage^  the  ^ 
valuation  only  of  these  lands  and  not  of  die  whole  Bamny  could  be  computed.  The  Lords 
remitted  tp  me  to  hear,  the  lawyers  on  that  point,  and  I  this  day  reported  it,— -and  we  unani<« 
mously  found,  that  only  the  valuation  of  the  lands  of  Demperston  ought  to  be  computed 
and  not  of  the  whole, — and  that  in  these  divi^ons  it  made  no  alteration  whether  any  of  the 
parties^  lands  were  erected  into  Baronies  or  not.  The  lawyers  on  both  sides  seemed  to 
agree  in  making  this  a  common  property,  but  the  Court  seemed  to  think  it  only  a  servitude, 
ilut^had  Qo  occasion  of  deciding  that  point . 


COMMUNION-ELEME  NTS. 


JI<).  1.    1742,  June  9^    HERiroRs  pf  Stbathmiglo  €i^mnf £  Gijllxsfie.. 

Thi  Lords  adhered  to  their  former  interlocutor  refuring  an  advocation  from  the  Sheriff 
df  a  procesftatt  the  heritors  instance  against  Mr  Gillespie,  for  the  communion-elenteflt 
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money  of  all  years  since  his  admisnon  wherein  he  had  not  adminLltered  the  «acrameot^ 
and  wheran  the  Sheriff  had  ordained  the  Minister  to  give  a  condescendence  of  the  years 
wherein  he  had  administered  the  same. 


ft^M^B 


COMMUNITY. 


No.  1,    l7Se,  July  13.    Andekson  against  Campbell. 

The  Lords  find  the  letters  orderly  proceeded  reponing  Campbell  to  his  Deaoonry,  but 
suspended  nmplicUer  as  to  the  fines  and  damages.  They  thought  the  Conveners  meeting 
though  not  properly  a  Court  having  jurisdiction^  yet  may  in  the  first  instance  judge  of 
the  Deacon'^s  rights  ad  effecttm  to  judge  whether  he  ought  to  be  admitted  into  the  meet* 
ing,  but  subject  to  the  review  of  the  Magistrates,  sdme  of  whose  number  are  composed  of 
Deacons,  and  who  are  the  King'^s  Bailies.^— 31st  July  The  Lords  adhered. 

No.  2.     1 740,  June  7,  1 7-    Mitchelson,  &c.  against  M'Kenzie,  &c. 

• 

I  HARDLY  thought  this  case  worth  marking,  however  as  the  case  may  be  general,  I 
now  mark  it ;  and  the  Lords  were  all  of  opinion,  (except  Dun)  that  a  member  of  a 
Corporation  giving  over  his  employment  and  not  keejung  shop  does  not  deprive  him  of 
his  Corporation-privileges  or  right  of  vo^ng  at  meeting  if  he  resides  within  the  town.-* 
R  B.  Here  there  were  properly  no  Corpqration-dues  or  burdens.  2dly,  They  thought 
the  ofiices  of  M^Kenzie  and  Lesly,  that  is  Keeper  of  the  Parliament  House  and  Macer  of 
Justiciary  not  incompatible  with  their  offices  as  Goldsmiths;— therefore  they  adhered  to 
their  former  interlocutor  of  tlie  4th  instant,  but  prejudice  to  the  chargers  the  Goldsmiths 
fo  insist  upon  their  by-law  for  penalties  incurred  through  not  attendance,  and  the  whole 
effects  thereof  as  accords. 

• 

No.  s.    1 740,  July  8.    Dr  Glen,  &a  against  Deacon  Cunningham. 

The  Lords  adhered  to  Drummore^s  interlocutor,  finding  that  William  Mitchell^s  office 
as  surgeon  to  the  poor  falls  under  the  description  of  the  decreet^Hrbitral,  and  that  therefore 
he  could  not  vote  at  the  election. 

No.  4.     1 743,  June  9.    Baxters  of  Edinburgh  against  Shiells. 

We' seemed  to  agree  that  we  were  not  to  meddle  with  the  Incorporations  managen)ent 
of  their  own  affairs, — ^but  we  all  doubted  whether  the  Corporation  could  bind  each  individual 
4o  employ  any  other  than  they  please.  But  the. doubt  was,  whether  that  could  be  deter* 
mined  by  passing  this  bill,  and  whether  a  suspension  of  the  Corporation-act  could  pass 
after  it  was  executed  by  a  contract  in  terms  of  it  But  it  carried  to  pass  in  so  far  as  it 
might  affect  Mr  Shiells  or  the  other  persons  adhering  to  him  to  be  named."-^eitiif . 
I^uneliiie. 

■  •      • 
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Ko.  7.    1?52,  July  8.    CauN!E£8s  oi  Perth  a^inst  Dayhmsok^  &c. 

Davidson,  Donaldson^  and  others,  Merchants  in  Perth  bdng  in  use  to  export  large 
quantities  of  salmon,  hired  Coopers  by  the  year  to  come-  to*  Perth  to  serve  them  with  caski 
for  packing  and  exporting  the  salmon.  The  Coopers^of  Perth  are  part  of  the  Incorpora^ 
lion  of  Wrights^  and  therefore  complained  to  the  Magistrates,^  who  fined  two  of  them,  who^ 
suspended ;  and  upon  a  new  oomplain^t.  against  other  two,  they  obtained  advocation.  Their 
cmly  plea  that  we  regarded  was,  that  Davidson  and  Donaldson  might  have  servants  or 
their  own  to  work  their  work  diat  was  not  for  sale,— *that  they  may  shave  themselves,  or 
thdr  servants  may  shave  them,-— or  they  may  make  thdr  own  clothes  or  shoes,— <ir  a  mer-. 
chant  sending  goods  abroad  may  cause  his  own  servants  sew  the  wrappers  ;---and  accords 
ingly  the  Lords  fqunc^  that  they*  co^k.  employ  thar  own  servants  to  mal^e  the  salmon  casks^. 
^g^  susp^ndi^  the  lettera  dvfflicikr  as  tp  two,  and  assoilzied  fts  to  other  two.— -JZciuit* 
.  .,  Minto,  Kilkerran,  tt  me,  who  thought  that  this  was  a  plium  eluding. of  the  Ccuv 
gip)3itiQn  privileges,—- thi^t  ti^i^  deogn  of  erw^isag  Corporations,  wm  at  first  for  the  iuxfrnve^ 
joent  of  B^ufacturecs  cht-  trades,,  a^  that  th^  lieges  wight  9Pt  be.  ahvmd  with-  had: 
work,— that  Sainton  cask^  were  ahyay-s  tl^e  object  oftl^  attealion  and  c^re  of  the  Legp^W 
lure,  and  were  sold  by  the  merchants  as  much  as  the  salmon^,  and  therefore  could  not  be 
t|M>ugh(  to  be  exeemed  ttom  the  CoffgfP'aliou  privileges.  For  the  interlocutor  were  Presi;* 
dent,  Dcummore,  Strichen,  Murkle,  Woodhall,  and  Shewalton  reporter.  And  the  Pre*, 
iq^dent  thought  that  they  might  employ  tliar  servants  to  make^casks  to  be  sent  abroad  for 
§ale  even  without  sahnon.. 

No.  8.    r7*8,.Nev.  le,  28.   ]>us£  orRoxBtTHOH  agaimt  Town  of  BIelsoq^ 

The  Lords  found  that  the  Merchants  of  Edsc^and  five  Crafts  were  Corporations,  having 
perpetual  succcssioh,  though  they  could  not  produce  any  seals^of  cause,,  but  produced  sun- 
clry  acts  and  regulations,  made  some  witli  consent  of  tlie  Earl  of  Roxburgh  the  Baron,  and 
some  with  consent  of  his  Bailie,  but  all  of  them  reserved  power  to  the  Earl  and  his  succes- 
sors to  alter  these  acts  or  annul  them,  or  to  make  others :— Therefore  the  Lords  fbund 
ihem  subject  to  such  regulations  as  the  Duke  or  his  successors.  Borons,  or  their  Bailies,, 
should  make,,  touching  the  govermneQt  of  the  Corporations^,  or.  trial  or  admission  of  en- 
trants, the  same  being  alwaysfdr  the  weil  of  the  Corporations  and  of  the  Bur^^h..  2itfo, 
l^und  thi^  DuJ^Q  oblig^  tp  apply  the  custpmo^  of  two  animal  faira^  v^  a^  weekly  juarket 
%>.th^gpodof  th^.Buiig^ by  hkcbttPter  1614 a|id.  163i>  Sut  fouii4  that  tho customs 
called  the  spoon  and  l$ddle  (about  9Q0  merks  yearly  val)fte)i  b^oa^w  <;p9^noQly  given  to 
his  Baron  BaiUe,.  that  that  was  a  prcyper  implication.  S(to,  Found  that,  immemorial  pos- 
9es^n  o^d^ing  dpQ9,9^  W^llmg  wd  drying  linen. on aQ^islwd  of  ^raydi  stpues  in  tj^e 
Tweedy  was  8ufBc>ent  to  give  t];ie  ki}u4>iti^ts  a  right  to  oootinue.  that  possession. 
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COMPENSATION— RETENTION- 

No.  9r    l^rss.  Not.  39*^    S^san  Babham  against  LoKO  IMtoKDAUKT. 

The  Lords  found  no  compensadon^  the  debt  assigned  to  Sir  Peter  Fraser  not  brin^ 
ihUmatfid  before  intimation  of  the  pursuer^s  aasignatioii».. 


•  • , 
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No^  3.    nsSf  July  24.    Da  Leabmont  against  Watson  of  SfMU^ton. 

Tha  I^ordft  adhered  to  the  interlocutor  sustaioing  Saug^ton^s  defeoce  of 
by  the  expenses  (mib»  vaoAet  Lady  Cockbiumy  funesaL. 


^*)t  \i  ^. 


•  .•  • 


No.  4h    17S8,  July  28*    Clbbk  against  Ferguson- 

The  Lords  adhered  to  thekr  fimner  mlerlocator,  finding  thai  the  debt  due  by  John  Xo 
J^^nes  Munray,  as  it  stood  in  Glendi»Th^s  person^  (N.  B.  He  had  affacted  it  on  the  act  1621^^ 
as  creditor  to  William  Murray  the  father.),  was  not  compensable  by  die  debt  due  by  Wit 
liam  Miuray  to  Johq.  The  Lords  were  much  diyided,,  the  President  and  several  others^ 
being  against  the  intedocutor,,  which  seemed  strange  to  me* 

NOb  5.     1740^  July  24.    Leith  of  Leithhall  against  Gobdon  of  Law. 

ToB  Lords  alkiwed  the  pebof  evien  by  witnesses  before  answer^  in  order  to  rear  up  tide 
Httiired  bi&  aa«  debt  .  lowal  thought  it  A: moat  dangeroua  {»epavatiTe  in  the  law  of  ScoW 
Jtedy-^-aod  Anustcn  iwaa  of  the  same  opHuoB.  ^^— tIStb  Fel»-ua«y  173d. 

Viit  BUproy  ISth  Febraaxy  1739^  where  i&  seem^  I  have  mistdien  Amiston^s  ofanioiv 
or  in  the.  faarry  misplaoed  ihetfe  wovds,.  fior  he  not  oidy  had  bem  foe  the  proof  befofe- 
answei^  but  now  tfaougfali  tiMt  witbcnit  any  proof  at  dK  Law^a  defi»ice  was  goo^  «ud  that 
this  was  nob  in.  the  easedP  a  eijp'ejgrrtqEtiiM^  re^Wtam.    But  all  the^Lt^nds  who  qpoke,  parti^^ 
cularly  the  President,  differed  from  him.     However  it  carried  upon  the  question  to  8us». 
Inin  the  defence.— -Jtentif.  Justice-Clerk,  Drummore,  Dun,  ee  me,  and  Strichen  and  Murkle- 
did  not  Tote.    We  all  thought,  (exeept  Amiston)  that  the  bill  wasphdnly  acAjmgru* 
j^hum  redditum  creditoriy  ffren  up  by  Law  to  Leithhall  the  acceptor,  and  by  him  to  Leith, 
the  drawer,— -that  no  proof  by  witnesses  ought  to  be  admitted  where  writing  ought,  and  uses. 
to  be  adhibited,  and  that  it  was  plain  fiom  the  proof,  that  in  this  case  I^w  himself  knew 
what  was  the  law,  and  thought  at  the  time  that  he  should  have  had  a  document  in 
writing  of  his  giving  up  the  bill.     I  also  thought  the  proof  too  weak  and'  uncertain  to. 
elide  the  presumpticm  of  law,— that  it  was  chiefly  of  ccmvorsations  with  Leidihall  before 
giving  up  the  bill  how  matters  stood  betwixt  him  and  Law,  and  even  of  that  he  gave 
different  accounts  to  Afferent  persons^-^that  there  wa»  no  sufficient  proof  but  value  might 
have  been  ^ven  Law  fot  it  on  the  23d  Jimuary,  when,  the  bill  waa  given  up,  and  no 
proof  whatever  after  that,  till  Law^s  death  on  the  7th  July^  except  the  alone  oath  of  the 
rdict,  which  was  not  sufficient  to  careate  a.debt  eyen.against.her  husband  or.  son^   On  the- 
84th  refused  a  bill.without  aasw«rs». 

No.  6.    1789,  Jan.  2..  Maxwell  against  Cbeditobs  of  M*CtrLL0CH. 

At  advising,  it  a^)eared.  that  one  of  the  bonds  due  by  Sir  William  Maacwdl  to  Sir 
Godfrey  of  L'SOQOin  1688>  waa^ariginaUy  pptyaUe  to  Sir  Godfrey  himself,  that  toother 
bond  of  L*1SOO  waa^  taken,,  payctUe  not  to  Sir  Godfrey,  but  to  one  of  hiscreditors, 
Andrewr  Hpu^fOMA^r  and*  only  became  due  to  Sir  Godfrey  upon  Andrew  Houstoun^s  ope- 
i^B(dnglmpa^H9mli.out  of  ajjiolhe^dpbt  in.1.693,  afiev  all.  the  deblardiie  by  Sir  Godfrey* 

^  Lord  Bfehies  appears  afterwards  to  have  scored  out  the  word  ^  sams^**  and^added  a&op  tir 
wcrd  opinion  the  words  ^  of  the  interiocutor  *" 
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to  Sir  Willj,a|^*^axwell  were  in  Sir  William^s  person^  so  that  as  the  compensation  on  this, 
debt  cooISr^Qperate  no  farther  back  than  1693,  there  was  no  great  question  that  this 
debt  might  be  applied  to  oompense  the  debt  last  acquired  by  Sir  William,— but  all  the 
.•'qii^^^  ^^  anent  the  L.2000  debt  due  to  Sir  Godfrey  in  1693,  before  Sir  William  ac- 
,'•.  'quired  any  of  Sir  Godfrey's  debts,—- as  to  which,  both  the  President  and  I,  and  some 
others,  thought  it  behoved  to  apply  in  extinction  of  the  first  debt  acquired  by  Sir  William, 
according  to  the  rule  Imd  down  by  Lord  Stair,  and  indeed  the  reason  of  the  thing.  But 
it  carried  by  a  good  majority,  that  Sir  William  had  the  election  to  apply  it  to  any  debt 
he  pleased,  so  as  to  save  tlie  collateral  security  that  he  had  in  the«escheat  for  several  of 
his  debts.  14th  November  173B. — ^2d  January  1739,  The  Lords  adhered  as  to  the 
general  point. — Quod  vide  (infra,  J 

The  Lords  found,  that  as  to  the  three  debts,  the  recompensi^tion  as  then  sustained 
must  stand ;  but  as  to  M artin'^s  debt,  that  the  creditors  are  not  bound  by  that  decreet, 
unless  Sir  William  Maxwell  instruct  the  payment  of  that  debt ;  and  as  to  the  balance, 
they  adhered  to  the  former  general  interlocutor  of  14th  November ;  and  indeed  were  of 
opinion,  that  compensation  does  not  by  ou^  law  operate  ipso  jure  but  from  the  time  of 
proponing,  though  it  stop  die  course  of  interest,  and  is  competent  against  assignees,  &c. 
(President  et  fn«,  multttm  renit.)  But  we  seemed  to  agree  that  Sir  William  Maxwell 
could  not  recompense  upon  debts  acquired  after  Sir  Godfrey  M^Culloch's  bankruptcy ; 
but  as  that  point  was  not  at  all  argued  in  the  answers,  we  remitted  that  point  to  the 
Ordinary. — ^8d  January  1739. 

No.  7.    1 742,  Feb.  26.    Earl  of  Strathmoke  against  Earl  of  Aboyne. 

a  < 

The  question  was,  Whether  an  heir  can  propone  compensation  on  a  moveable  debt  that 
does  not  devolve  to  him,  or  even  an  executor  can  propone  it  without  confirming  ?  Both 
President  and  Amiston  thought  that  it  was  against  law,  but  Arniston  admitted  that  such 
was  our  practice ; — ^and  upon  the  question,  it  carried  to  adhere  to  the  Ordinary'^s  interlo- 
cutor sustaining  compensation. 

m 

No.  8.    1 742,  Dec.  7*    Creditors  of  Kinsterie  against  Ross. 

Ist^  We  sustained  the  t)bjection  to  die  decreets  of  constitution  and  adjudication,  that 
the  assignations  or  translations  by  Richard,  Isol)eI,  and  Lilias,  were  not  on  stamped  paper. 
Sd,  Repelled  the  objection,  that  the  bond  of  relief  was  not  produced  in  tiie  process  of 
constitution,  and  repelled  the  objection  that  Mr  James  Winchester  was  not  designed  in 
the  bond  of  relief  by  Kinsterie,  in  respect  of  the  settled  account  among  the  four  obli- 
gonts,  the  other  three  bonds  of  reUef  and  articles  of  depositation,  all  of  the  same  date,  and 
relative  to  this  bond,  and  duly  dgned,— -and  repelled  the  objection,  that  that  account  was 
no  finished  transaction.  ■  3/io,  Found  that  Kilravock  elder  could  apply  any  debts  due  to' 
him  by  Kinsterie  to  compense  the  debts  due  by  him  to  Kinsterie,  so  as  to  save  this  debt 
secured  by  inhibition,  and  that  he  might  also  retain  the  debts  for  security  and  relief  of 
his  engagements  for  Kinsterie,  and  tiiat  it  is  competent  to  young  Kilravock  to  plead  the 
same,  notwithstanding  the  decreet  in  absence  against  the  heir  of  Kinsterie.  But  remitted 
to  the  Ordinaiy  to  hear  them  as  to  the  debts  due  by  young  Kilravock  to  Kinsterie. 
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No.  9.    1 742^  Dec,  9.    C AVBiTO&s  of  Pateeson  offainst  M^Aulay. 

«•  M^AvLAT,  after  being  decerned  in  a  earn  of  damages  to  Patenon  for  oppression  and 
imingous  imprisonment,  bought  in  some  bills  due  bj  him*  Paterson^s  creditors  arrested, 
and  M^AuIay  pleads. compensation,  which  Royston,  Ordinary,  sustaiiied.  But  on  are* 
claiming  bill,  the  lair^er  for  M ^Aulay  seemed  to  ^ve  up  compensation,  but  pleaded  reten- 
tion, because  Paterson  is  bankrupt  The  Lords  found  there  could  be  bo  compensatioTt 
sustained  after  the  decreet,  but  remitted  to  l3ie  Ordinary  to  bear  them  on  the  retentioiu 


COMPETITIO>f. 


Na  2.    1786,  Dec.  I.    CBEDITOE&  of  Sib  James  Dunbab^ 

The  Lords  altered  the  Lord  Ordinary's  (Newhall)  interlocutor,  and  found  tliese  <?J«- 
ditors  preferable  according  to  their  diligence,  and  not  pari  passu,  as  he  had  found ; — and 
they  were  unaiumous  except  the  Ordinary,  (the  President  absent.)  Some  thought  th^ 
defunct  could  not  by  any  deed  however  explicit  prefer  his  creditors  pari  passu,  -and- 
defraud  them  of  the  effect  of  their  diligence  to  be  raised ;  but  there  was  some  difficulty, 
because  the  creditors  could  not  subsume  in  terms  of  either  the  act  1621  or  1696.  But 
that  which  determined  the  whole  was,  that  the  disposition  was  not  to  the  creditors,  or  to 
their  behoof,' hut  to  Oliphant,  with  the  burden  of  debts,  which  made  him  personally 
liable,  though  only  in  co/orem,— -but  gave  die  creditors  no  right  to  the  subjects  disponed  V 
and  Oliphant  behoved  to  pay.  the  creditors  according  to  their  diligence,  as  in  the  known 
case  of  executors,  and  the  case  of  heir.»  cum  btntficio,  as  was  decided  in.  1724,  Mrs  Scott 
against  Sir  Alexander  Burnet  of  Leys  ;  and  as  in  the  decision  mentioned  in. the  papers  * 
17th  December  1675,  Creditors  of  Masterton  agdnst  Creditors  of  Alice  Thin,  with 
respect  to  Alice  Things  own  proper  effects. — (Dict.  No.  9.  p.  11,930.), 

No  8.    1737,  July  15.    Beli^  of  Blactwoodhouse  against  Gabthshobe. 

Tas  Lords  preferred  William-  Be9^  whose  right  they  found  earned  tlie  personal  right- 
that  was  in  the  common  fluthoi*.^^9d  July  1736«- 

This  case,  which  was  first  determined  in  ^uly  last,  was  also  of  that  iinportance,  that 
the  Lords,  after  hearing  it  in  their  own  presence,  and  getting  informations,  delayed  it 
till  this  day,  (21st  June  1737,)  when  they  altered  their  former  interlocutor  preferring 
Blackwoodhouse,  as  having  first  denuded  young  Chatto,  who  had  but  a  personal  rigiit,s^ 
and  preferring  Garthshore  as  having  the  first  real  right,  me  et  quibusdam  aliis  renittntibus. 
Amiston  owned  that  he  had  several  times  changed  his  opinion  on  this  question  even 
during  the  dependence  of  this  process,  but  now  he  was  of  die  qpinion  of  the  last  interlo- 
cutor, and  we  both  thought  that  notwithstanding  that  opinion,  if  one  having  a  per- 
sonal right  should  assign  it,  and  thereafter  be  infieft,  and  then  grant  a  seootid  dtspositlen) 
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mid  infeft  diat  second  dlspoaee,  he  would  be  preferrod  to  tke  first ;  but  he  sMd  that  if 
that  second  disponee  should  first  acquire  his  disposition,  and  then  infeft  his  author,  thtf 
£rst  disposition  would  be  preferred ;  but  I  doubted  of  this  last,  -  because  infefting  die 
author  vested  the  pfOpCTtv  in  hiniy  whereof  he  could  not  be  denuded  by  the  personal  dis- 
position; but  in  this  case  the  authors  iufe&ment  would  have  accresced  to  Blackwood- 
house,  since  both  he  and  Chatto  were  infeft,  but  arroneouslj.-— Ijith  Juljr  1737,  The 
Lords  adhered  as  to  the  general  point,  but  remitted  to  the  Ordinaty  to  hear  parties  on  tlie 
.  specialties,  particularly  that  Garthshore  obtained  his  charter  pendetUe^prooRsm ;  8dly,  that 
it  was  not  a  charter  of  sale,  but  of  ad}u(Ucation. 

No.  4,  1787,  Nov.  8.  Captain  Chalmers  offainstSiTi  X  Cunningham. 

See  Note  of  No.  14.  voce  Adjudication. 

No.  5.    1788,  Jan.  10.    Creditoks  of  Mr  Paterson,  Competinff. 

On  report  of  .Lord  Newhall  without  naming  parties,  Whether  on  the  statute  1696  anent 
notour  bankrupts,  the  executing  a  oqption  and  taking  a  bond  of  presentation  was  imprison* 
ment  to  bring  him  within  the  description  of  the  act  ?  the  Lords  were  divided,  but  on  the 
vote  found  it  was  in  law  imprisonment— N.  B.  I  find  Mr  Paterson  Prestonhall  was  the 
bankrupt — ^9th  July  1 736. 

The  .Lords,  notwithstanding  of  the  above  decision  in  the  case  of  Blackwoodhouse^ 
adhered  to  the  Ordinaiy'^s  interlocutor,  finding  that  Sir  William  Biurd^s  heritable  bond 
fell  not  under  the  act  1696,  because  Mr  Paterson'^s  right  was  only  personal,  and  was  efiec« 
tually  conveyed  by  the  heritable  bond  add  assignation  without  infeftment,  as  they  found  in 
the  case  of  Colonel  Charteris  and  Creditors  of  Blair,—- for  here  was  no  complete  real  right 
competing  with  them  ;  and  they  found  that  the  infeftments  given  by  Lord  Royston  in 
1733  were  not  quarrellable  in  the  acts  1621  or  1696,  and  these  infefhnents  would  have 
preferred  them  to  any  subsequent  infeftment  these  other  creditors  could  have  got,  as  tliey 
"got  none.— 21st  June  1737.— -FtVfe  22d  July. 

Adhered  to  the  former  interlocutor  of  the  21st  June  last,  in  so  far  as  concerned  the 
property  held  of  Lord  Royston,  but  found  the  petitioners  preferable  upon  the  superiority 
that  was  in  Lord  PrestonhaU'^s  person,  which  is  agreeable  to  our  last  judgment  in  the  case 
of  Blackwoodhouse.— 22d  July  1737.— Ftdc  10th  January  1738. 

This  case  was  dedded  2Sd  July  1737 ;  and  upoii  the  reclaiming  bill  tlie  question  waa 
ooziceming  die  superiority,  in  which  Kilconquhar  was  infeft.  Whether  it  is  asHj  a  nominal 
right,  that  might  be  absorbed  at  pleasure  by  the  annuahenters^  or  if  it  was  what  the  peti- 
tioners called  patrimonial?  The  Lords  adhered  to  the  former  interlocutor,  but  found  all 
the  adjudgers  within  year  and  day  preferable  pari  jmzmm.  (See  Note  of  Na  9.  voot  Hank- 
iKo  AWB  Salb.) 

No.  e.    1741,  Feb.  24.    Ceeditoks  of  Eael  of  Buchan  against  Lord 

Caedross. 

Lord  CASnaoss  having  an  assignation  to  mailk  and  duties  oom^ted  by  intimaticn 
and  possesnon  before  aay  adjudication  of  these  landB.,-»the  Lords  preferred  Lofd  Car-- 
ifaoohlo  the  adju^ers^  their  adjudMationa  not  bemg  completed  by  infeftment 
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No.  8.     1747,  Jan.  9,  10,  24.    C&sihtoes  of  WHiTEHAuan,  Competing. 

IlUR  question  was,'  Whether  when  there  were  several  different  classes  of  annualrents 
or  adjudications  after  an  inhibiter,  but  whose  claim  of  preference  upon  his  adjudication 
is  after  them,— Whether  the  inhibiter'*s  payment  must  be  taken  proportionally  out  of  all 
the  posterior  annualrents  or  adjudications,  which  has  been  the  practice  hitherto  ever  since 
the  creditors  of  Nicholson,  or  if  the  whole  loss  must  fall  upon  the  last  ?  The  papers  are 
Very  full  both  as  to  the  precedents  and  as  to  the  reasons  of  the  thing  and  principles  of 
law. 

This  case  was  argued  yesterday  at  the  bar,  and  this  day  very  fully  argued  upon  the 
Benda.  Kilkerran  first  spoke  short  for  Lithgow, — next  Dun  against  him,— ^dso  Drummore 
irery  full  and  long,-*then  Tinwald  for  him  pretty  long, — ^next  Minto  short,— then  I  spoke 
short  against  him  for  the  other  creditors,-— last  of  all  the  President  for  Lithgow.  My  rea- 
sons were  chiefly  because  dF  the  decision  in  the  case  of  Nicolscm,  and  50  years  custom  of 
the  Court  upon  it ;  that  it  was  not  true  that  an  infeftment  cannot  be  prejudged  by  subse- 
quent contractions,  for  if  the  debtor  die,  his  heirs^  debts  will  not  be  affected  by  inhibitions 
against  the  predecessor,  and  therefoie  these  inhibitions  must  affect  the  infeftments  of 
annualrent  granted  by  him,  and  not  those  by  his  heir ;  and  it  was  admitted,  that  debts 
contracted  before  the  inhibition,  but  less  preferable  than  the  annualrent,  would  have  the 
aune  effect.  2d,  If  we  alter  the  rule  in  this  case,  I  see  no  reason  why  we  should  not 
alter  the  rule  likewise  in  the  case  of  infeftments  in  different  -subjeets,  for  the  reason  of  the 
thing,  the  equity  of  the  case,  is  the  same  in  both.  3d,  There  is  no  nepessity  for  altering 
the  rule,  because  a  creditor  lending  money  to  a  person  already  inhibited,  and  taking  in« 
iirfbnent  or  annualrent,  he  can  secure  himself  against  subsequent  contractions  by  using 
inhibition.  8dly,  They  can  secure  themselves  against  both  prior  and  posterior  debta 
who  had  not  a  prior  infeftment  by  a  particular  infcftment  of  warrandice.  By  the  PresU 
denf  s  casting  vote,  it  carried  that  the  infeftments  must  not  be  burdened  proportionally^ 
but  the  last  must  be  burdened.— Pro  were  Minto,  Kilkerran,  Mon^e,  Tinwald,  and 
Shewalton.  Con  were  Drummore,  Strichen,  Dun,  Murkle,  et  Ego,  84th  We  adhered, 
—and  Amiston  was  for  it,  though,  as  he  observed,  a  second  or  third  or  last  annualr^iter 
purchasing  the  inhibition  would  have  been  safe. 

No.  9.    1749,  Not.  24.    Cbeditobs  of  Charlss  Gray. 

In  the  competition  of  the  arresting  creditors  of  Charles  Gray,  Baird  and  Company  being 
on  the  priority  of  their  arrestment  preferred  for  payment  of  a  bill  acaepted  by  the  said 
Charles  Gray  and  James  Gray  bis  bfuther,  Miller  and  Company,  the  creditors  postponed, 
insisted  that  Baird  and  Company  should  assign  the  bill  against  James  Gray.  Answered, 
Not  bound  to  assign,  because  they  knew  that  James  was  truly  no  more  than  cautioner. 
Then  compearance  was  made  for  James,  and  a  proof  allowed  him,  and  proved  pretty  con- 
vincingly by  the  Company,  the  creditors  in  the  bill,  that  it  was  given  as  security  to  them 
for  relief  of  their  engagement  for  Charles  for  a  bargain  of  victual,  which  they  were  forced. 
to  pay ; — ^but  the  question  recurred.  Whether  a  proof^by  witnesses  was  competent  ?  How- 
ever, as  this  claim  of  assigning;  is  only  a  claim  in  equity,  that  proof  was  sufficient  not 
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to  oblige  them  to  as^gn^*— 4tiid  I  quoted  the  case  24th  February  1708,  Kennedy  against 
Vans.  (DtcT.  No.  84  p.  937(K)  Howerer,  MiDer  may,  as  crecUtor  to  Charles  Gray,  yet 
confirm  his  right  of  reliefs 

No.  10.     1750,  June  IS.    Competition,  Dempsteh  and  Lady  Kinloch.. 

Sxs  Note  of  No.  13,  voce  Foefeituke. 

3 

No.  11.  1751,  Jan.  23,, June  12,  IS.  Creditoes  of  Fullerton,  Cowprfi^^ 

Captaik  Hugh  Fullerton  in  1723  granted  heritable  bond  for  8000  merks  on  some 
tenements  and  burgh-lands  to  Mr  James  Murray,  whereon  he  was  infeft  April  17S4,  and 
in  1786  the  Captain  dii^ned  the  tenement  and  burgh-lands  for  love  and  favour  to  his 
second  son,  Samuel,  with  absolute  warrandice.  22d  December  1730  Murray  executed 
inhibition,  and  18th  February  1733^^  adjudged  his  debtor^s  whole  estate.  After  the  inhi^ 
bition,  the  Captain  sold  the  lands  of  Ackerley  to  Thomas  Bain ;— «nd  he,  on  distress  on 
the  inhibition,  paid  Murray,  and  got  assignation.  5th  January  1743,  after  his  death, 
his  son  John  succeeded ;«— and  his  creditors  adjudged  both  estates,  and  were  all  within  year 
and  day  of  the  first  eifectual  one,  dated  7th  June  1743,  and  pursued  a  sale  of  both  estates^ 
which  is  now  carried  on:  by  &ain  in  right  of  Murray's  debt.  Samuel's  creditors,  who  were^  * 
infeft  in  the  tenements  and  burgh-lands  for  sums  near  the  value,  insisted  that  they 
ought  to  be  preferred,  for^  that  the  Captain  being  bound  to  warrant  SamueFs  right 
against  Bain's  debt,  Bain  was  obliged  upon  payment,  or  if  he  drew  his  payment  out- 
of  their  debtor's  estate,  to  convey  his  infeftment  and  dihgence  to  them,,  which. was  pre- 
ferable to  the  whole  of  the  other  credit(»^>  Oh  the  other  hand, '  the  creditors  of  John 
insisted  that  he  ought  to  assign  to  them.  But  the  Court,  33d' January  last,  found  diaf 
he  was  not  obliged  to  assign  to  the  creditors  of  John,-— but  that  if  he  was  ranked  on  the 
estate  of  Samuel,  he  was  bound  to  assign  to  his  creditors.  And  yesterday,  on  petitioir 
and  answers,  they  adhered,  qutbiisdam  renii.  My  only  di£Sculty  was,  that  had  it  not 
been  for  the  warrandice  in  Samuel's  disposition,  he  or  his  cre£tors  would  not  have  beenr 
entitled  to  reUrf  of  that  debt ;  and  though  on  any  question  widi  the  Captain  that  clause 
would  well  have  entitled  Samuel  to  relief  and  to  an  assignation  on  payment,-^et  I- 
thought  it  hard,  that  in  competition  of  real  creditors,  that  personal  latent  oblig^ment  that 
entered  no  record,  should  have  as  strong  an  effect  in  favour  of  Samuel  and  his  creditors, 
agiunst  the  creditors  of  the  Ci^tain  or  his  heirs,  as  if  Samuel  had  had  an*  infeftment  of 
rehef,  or  as  if  Murray's  diligence  for  his  debt  had  been  used  by  Samuel  upon  his  warrandice. 

Na  12.   1 752,  Feb.  14,  June  26.    York-Buildings  Company  ogatTist  The 

Duke  of  Norfolk. 

Ih  1737,  certain  trustees  were  infeft  in  the  York-Buildings  Company's  estates  in  Scot* 
Und,  for  security  of  certain  annuities  for  lives,  and  the  bonds  granted  for  them  all  con- 
tained  in  a  schedule  annexed  to  the  disposition,  which  schedule  mentioned'the  annuitants' 
names,  and  sums  payable  to  them  severally,  but  not.  the  names  of  the  nominees  during 
whose  lives  the  annuities  were  payable,  whereof  isome  were  persons  different  from  the  an- 
nuitants who  had  right  to  them, — the  annuitant  choosing  whomsoever  he  pleased.  In 
1730  the  Duke  of  Norfolk  became  creditor  to  the  Company  by  a  lease  he  gave  them  of 
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the  Strontien  mines,  in  ooniequenoe  whereof  he  adjudged  for  great  sums  of  money.  A^ 
these  annuities  were  assignable,  manj  of  them  ware  assigned ;  and  the  assignees  many 
of  them  gave  up  the  old  bonds  to  be  cancelled,  and  took  new  bonds  in  their  own  names, 
and  in  many  of  these  the  persons  for  whose  lives  the  annuities  were  to  subsist  were  changed. 
The  Duke  pursued  reduction  of  the  trust-infefbment,  and  of  the  annuities,  and  objected 
to  these  new  bonds  granted  after  the  infeftment.  Drummore,  Ordinary,  gave  several 
interlocutors ;— against  which  the  Duke  redaiined ; — ^which  brought  on  a  hearing  in  pre- 
sence, on  which  we  pronounced  the  following  interlocutor,  that  was  this  day  signed  :-^ 
<<  Find,  that  by  the  laws  of  Scotland,  the  creditors  annuitants  can  have  no  real  right  in 
virtue  of  the  trust-infeftment  in  the  Company^s  lands  and  estates  in  Scotland,  for  pay- 
ment or  security  of  bonds  granted  by  the  Company  after  the  date  of  the  siud  infeftment; 
but  in  respect  of  the  circumstances  of  this  case,  and  that  it  appears  that  several  of  the 
creditors,  unacquainted  with  the  laws  of  Scotland,  have  erroneously  given  up  to  the  Com^ 
.pany  the  old  bond,  for  security  and  payment  of  which  the  said  trust-infeftment  was 
granted,  and  which  bonds  had  been  duly  assigned  to  them,  and  have  in  place  thereof 
taken  new  bonds  for  the  same  annuities,  in  the  names  of  the  said  asagnees,  in  behef  that 
their  real  right  and  security  in  the  sud  lands  and  estates  in  Scotland  was  not  thereby 
hurt  or  impaired,  and  as  the  pursuer,  whose  debt  was  contracted  before  making  the  said 
exchanges,  has  suffered  no  prejudice  thereby,  so  he  ought  not  to  take  any  advantage  by 
that  error ; — ^therefore  find  that  the  said  annuitants  who  have  delivered  up  old  bonds 
prior  to  the  date  of  the  infeftment,  upon  getting  new  bonds  in  their  own  names,  ou^ 
to  be  preferred  and  ranked  upon  the  Company's  estates  in  Scotland,  as  if  they  were  still 
possessed  of  the  said  old  bonds  entire  and  uncancelled ;  but  find  that  where  the  persons 
during  whose  lives  the  annuities  in  the  old  bonds  were  to  subsist  were  different  from  the 
persons  during  whose  lives  the  annuities  in  the  said  new  bonds  are  granted,  that  in  such 
cases,  the  annuities  in  the  new  bonds  must  cease  and  determine  by  the  death  of  the  persons 
named  in  the  new  Ixmds,  and  that  neither  the  Company,  nor  their  estates  in  Scotland, 
are  liable  for  the  same,  albeit  the  persons  named  in  the  siudold  bond  shall  be  still  living; 
•—hut  find  that  the  said  pre£»rence  upon  the  Company's  lands  and  estates  in  Scotland 
does  cease  and  determine  by  the  death  of  the  persons  during  whose  lives  the  said  an- 
nuities were  granted  by  the  old  bonds,  although  the  persons,  named  in  the  new  bonds 
shall  happen  to  survive  them,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.^-*- 
This  interlocutor  was  agreed  to  unanimously  ;<^-and  I  mentioned  to  them  two  precedents 
far  it  pretty  parraUel,  (but  which  were  not  mentioned  by  the  Bar ;)  the  first  observed 
by  Dirleton,  decision  240,  February  5,  1675,  Binnie  against  ScQtt ;  and  24th  July 
1713,  Creditors  of  AcUossin  competing.  And  the  reason  of  the  last  part  of  the  judg- 
ment,  whereof  the  annuitants  complained  heavily,  was  tliat  the  Company  could  not  be 
bound  longer  than  they  had  bound  themselves  to  the  defenders,  that  is,  fi>r  the  lives  of 
the  nominees  in  the  last  bonds.  No  doubt,  several  of  these  must  be  already  dead,  and  the 
annuity  thereby  at  an  end  before  this  dispute  happened;  and  we  could  not  make  these 
revive,  though  the  ncmiinees  in  the  first  bonds  were  still  alive ;  and  on  the  other  hand  we 
could  give  them  no  preferenc  but  upon  the  footing  of  the  first  bonds,  or  as  it  is  expressed 
ia  the  interlocutor,  as  if  they  were  still  possessed  of  the  old  bonds ;  and  upon  the  footing 
«f  these  bonds  they  could  have  no  preference  after  the  death  of  the  nominees  in  them. 
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86th  June  1752,  The  Lords  after  long  reasoning  altered,  and  found  these  new  bonds  can^ 
not  be  ranked  upon  these  estates,  as  the  old  bonds  would  have  been. 

No.  13.     1758,  July  27.    Creditors  of  Campbell  flgiain^^   Earl   of 

Lauderdale. 

November  1713  the  then  Earl  of  Lauderdale  sold  Glassery  to  Sir  James  Campbell, 
but  being  advised  not  to  represent  his  predecessors,  the  method  devised  was,  that  Sis 
James  shonld  purchase  certain  diligences  by  adjudication  and  other  debts  affecting  the 
lands,  after  the  ssid  debts  should  be  adjusted  between  the  Earl  and  the  creditoirs ;  and 
these  rights  being  conveyed  to  Sir  James,  thereby  to  have  right  to  the  lands  for  ever,  with- 
out being  quarrelled  by  the  Earl,  his  heirs  and  8ucces8ors,-^who  was  also  to  cause  Joha 
Corse  renounce  some  ad]U(Gcations  that  he  had  right  to,  but  truly  in  trust  to  the  Earl^ 
,  and  to  cause  the  Countess  his  mother  and  the  Countess  his  Lady  renounce  th^  iofeft- 
ments.  The  price  of  the  lands  was  ascertained,  and  Sir  James  was  to  pay  the  half  at 
Whitsimday  1714,  which  was  declared  the  term  of  his  entry  to  the  lands,  and  was  to 
give  security  for  payment  of  the  other  half  at  Martinmas  1715 ;  and  if  the  price  exceeded 
the  sum  to  be  paid  to  the  creditors,  whose  rights  &  James  was  to  piuchase,  their  the 
surplus  was  to  be  applied  for  payment  of  the  other  creditors  to  be  named  by  the  Earl,  or 
to  be  paid  to  the  Eari  himself, — ^and  a  contract  was  executed  between  them  in  these  teracts. 
—19th  June  1714  The  Earl  granted  Sir  James  an  obligation,  bearing  that  Sir  James  had 
acquired  rights  and  diligences  to  the  full  value  of  these  lands,— -therefore  he  obliged  him, 
his  heirs,  &c.  never  to  quarrel  or  impugn  directly  or  indirectly  the  r^hts  and  diligences 
acquired  by  him,  or  that  he  should  acquire,  for  securing  to  him  the  said  lands,  but  that 
be  and  his  heirs  may  enjoy  them  for  ever.  Notwithstanding  this  last  deed  there  still 
remained  a  balance  of  the  price  unpaid,  as  appeared  by  Sir  Jameses  creditors  many  years 
«fter ;  but  it  did  not  appear  what  that  balance  was.  In  the  ranking  of  Sir  Jameses  cre- 
ditors. Earl  of  Lauderdale  craved  to  be  preferred  upon  the  price.«*^Answered  :  By  the 
law  of  Scotland  a  seller  after  he  is  denuded  has  no  security  or  hypothec  for  the  price,  and 
the  Earl  was  denuded  by  the  diligences  acquired  by  Sir  James  and  the  EarFs  obligation 
never  to  quarrel  them,  which  was  equal  to  a  ratification*-— Answered :  John  Corsets  adju- 
dications are  pref^tible  to  the  diHgences  acquired  by  Sir  James,  and  although  on  payment 
of  the  price  the  Earl  was  obliged  to  cause  Corse  renounce  them,  yet  he  cannot  be  ohHged 
to  perform  his  part  of  the  contract  till  Sir  James  or  his  creditors  perform  theirs ;  and 
quoted  our  decii»on  5th  December  1746,  Graham  against  Creditors:  of  Trail,  (No.  7. 
hujus  tttuli,) — ^Answered:  That  that  decision  cannot  ap{dy :  The  question  there  was. 
Whether  Trail^s  back-bond  was  not  a  good  defence  against  Graham'^s  obligation  of  war- 
randice, which  doubdess  it  was,  or  Sdly,  Whether  a  personal  dispoffltion  by  Gisham^s 
wife  with  his  consent  and  taking  burden  on  him  for  his  wife,  whereon  no  infeftment  either 
did  or  could  follow,  would  carry  two  infeftments  of  annualrent  afterwaxds  purchased  l^ 
Graham  as  jura  supervenientia  auctori,  and  which  he  purchased  agreeable  to  the  covenanl^ 
of  parties,  whereby  the  purchaser  was  to  retain  part  of  the  price  tiH  the  incumbnmoas 
were  purged ;  and  the  Court  there  thought  that  an  infeftment  of  annualrent  oocdd  not 
accresce  to  a  personal  disposition,  which  does  not  apply  to  this  case.  The  creditors  do  not 
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need  the  contract  1713.  The  oUigation  1714  not  to  quatrel  Sir  Janies^fl  rights  iras  an 
effectual  renunciation  of  any  adjudication  in  his  own  or  in  Corsets  person.  Howerer  the 
Lords  found  die  Earl  preferable  for  the  balance  yet  due  of  the  prices— mf  quidtm  remtenU, 

No.  14.    1758,  Nov.  22.    Ranking  of  the  Ceeditors  of  Bon jebwaeix. 

Cbanston  was  creditor  on  the  estate  of  Bonjedward  by  an  heritable  bond  in  .L.2400 
sterling  praidpal,  and  L.860  sterling  of  annualrents,  and  when  it  was  in  this  state  the 
estate  was  sold     The  estate  was  sold  at  the  instance  of  the  apparent-heir  on  the  act 
1605,  and  the  purchaser  granted  bond  in  common  form  to  pay  to  the  apparent->heir 
and  the  creditors  o£  the  defunct  as  they  should  be  preferred.      Then  Ainslie  and 
othi»  creditors  of  Lord  Cranston  arrested  in  the  purchasers  hands,— «nd    I  should 
have  noticed  that  before  the  sale  Cranston  had  conveyed  the  whole  debt  to  Mr  Bogle  for 
security  and  payment  of  L.8000  sterling,  whidi  is  now  in  Earl  of  Cassillis  and  he  infcfi, 
««-<nid  after  the  arnestraents  Lord  Cranston  conveyed  the  same  debt  to  the  Master  of  Ross, 
and  Mr  Wauchope  for  security  and  relief  of  certain  engagements  for  L.600  sterling  which* 
they  paid.     The  Earl  of  Cassillis  was  unquestionably  preferable  to  both  the  other  classes 
on  both  the  principal  and  annualrents  due  Lord  Cranston ;-— but  the  arresters  craved 
preference  on  the  whole  annualrents  due  Lord  Cranston  at  the  date  of  their  arrest-. 
meiit,  whidi  were  no  less  than  L.700,  in  which  case  LchxI  Cassillis^s  debt,  prineipal  and 
aannalrents,  would  exhaust  the  whole  principal  sum  due  to  Lord  Cranston,  and  leave 
nothing  or  next  to  nothing  to  the  Master  of  Boss  and  Mr  Wauchope ;— -and  alleged  that 
Lord  Cassillis  could  not  emnlously  take  his  payment  out  of  the  annualrents  affected  by 
them,  wherel^  to  give  a  preference  to  the  Master  of  Boss  and  Mr  Wauchope,  whose  in- 
feftment  was  posterior  to  their  arrestment,  or  if  he  did,,  tliat  he  must  in  so  far  assign  his 
infeftment  to  them.     Mr  Craagie  again  for  the  Master  of  Boss  and  Mr  Wauchope  con- 
tended that  the  arrestment  was  void,  first,  being  made  in  the  hands  of  the  purchaser,  who 
was  not  debtor  to  Lord  Cranstui  but  to  the  apparent-heir,  2do,  for  that  'Lord  CranstcHi 
after  granting  Lord  Cassillis^s  infeftment  had  nothing  in  him  but  a  right  of  reversion, 
which  is  not  arrestable,  and  therefore  also  would  not  affect  the  annualrents.     The  Court 
was  much  divided :  Some  thought  the  arrestment  not  a  habile  diligence  to  affect  the  annual- 
reQtSi»<— -bvit  I  thought  it  was,  and  the  purchaser  by  his  purchase  became  debtor  to  all  the 
creditors  as  they  should  be  ranked,  (especially  after  he  had  given  his  bond  and  caution  in 
these  terms,)  though  in  sales  on  the  act  1695,  (in  which  the  regulation  appointing  the 
ranking  to  precede  the  sale  does  not  take  place,)  the  quantity  does  not  appear  till  the  rank- 
ing, and  that  in  this  there  is  no  difference  betwixt  sales  on  the  act  1695*  and  those  on  the 
act  1681,  to  whidi  the  act  1605  has  a  plain  reference ;  and  therefore  though  it  is  not 
expressed,  all  the  creditors  must  \ye  called  in.  sales  on  the  act  1695  as  well  a»  in  sales  on 
the  act  1681,  t&ose  in  possession  in  ocmimon  fckrm,  and  all  others  edictally,  and  in  practice 
they  are  eommonly  then  ranked,  even  personal  creditors,  and  that  ranking  is  only  decUt- 
ratory  of  the  preference  they  are  entitled  to  by  law;  and  as  to  the  second,  that  if  there 
were  as  many  annualrents  due  Lord  Cranston  as  would  pay  both  Lord  Cassillis  and  the 
arresters,  I  had  no  doubt  that  these  annualrents  would  be  carried  by  the  arrestments,  and 
therefoi^  the  diligence  was  habile,-»and  that  Lord  Cranston  had  a  further  right  than  that  of 
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the  rerersiOD,  for  he  had  right  to  the  whole  debt  due  by  Bonjedward  that  should  be  over 
IMjring  Lord.  Cassilli&  At  last  we  agreed  to  find  without  a  vote,  that  the  arrestment 
.was  a  habile  diligence  to  affect  annualrents  due  to  Lord  Cranston  their  debtor.  Bnt  we 
were  more  divided,  Whether  anj  of  the  annualrents  in  this  case  were  affected  P— -and  what 
determined  me  and  others  to  think  that  they  were  not,  was  that  Lord  Cassillis  was  un- 
doubtedly preferable,  and  must  draw  in  the  first  place ;  that  it  was  not  in  his  power  and 
Bonjedward^s  both  together,  the  one  to  give  and  the  other  to  take  his  payment  out  of  the 
capital,  and  leave  the  annualrents  resting  unpcdd ;  and  if  it  were  so  expressed  in  the  re- 
ceipt or  discharge  of  the  money,  the  law  would  repudiate  it,  and  impute  the  pajrment  first 
to  the  annualrents  and  next  to  the  capital,  and  all  that  remains  would  be  capttal,-»«6 
that  the  security  given  Lord  Cassillis  is  in  effect  the  same  as  if  it  had  expressly  conveyed 
first  the  annualrents  and  next  the  prindipal  sum ;— -that  if  his  security  were  in  two  different 
subjects  or  estates,  the  one  supposed  to  be  real  and  the  other  personal,  there  indeed  lie 
has  his  choice  out  of  what  estate  he  shall  take  his  payment,  and  if  both  or  either  of  them 
is  affected  by  or  conveyed  to  another  creditor,  he  cannot  emulously  make  that  choice,  to 
'cut  out  that  creditor,  or  to  prefer  one  to  another,  or  if  he  does,  must  assign,-— -because  the 
creditor  disappointed  by  that  choice  could  have  paid  him  with  his  own  money,  and  com-- 
pelled  him  to  assign,  and  equity  wOl  save  the  expense  of  th|it  circuit,  and  oblige  him 
directly  to  assign.  But  here  Earl  of  Cassillis  has  no  choice,— -die  law  determines  it,— and 
should  he  assign,  and  the  arresters  compete  both  on  that  asngnation  and  their  arrestments, 
as  they  must  do  to  cut  out  the  Master  of  Ross,  the  effect  would  be  the  same,— »for  on  Lord 
Cassillis^s  debt  they  must  be  preferred  first  on  the  annualrents  and  next  on  the  principal 
sum,  whereby  the  remaining  sum  would  be  all  capital  not  arrestable.  Another  question 
was.  If  the  arrestment  could  draw  any  part,  then  how  much  P  or  in  other  words,  Whether 
Earl  of  Cassillis  behoved  to  draw  his  whole  principal  and  annualrent  out  of  the  captal 
due  Cranston  first,  and  so  far  as  it  was  short  of  his  debt  to  draw  the  rents  out  of  the 
'  annualrents,  so  as  to  leave  as  many  annualrents  as  possible  for  the  arresters  ?  or  .Sdly,^  If 
he  should  draw  only  his  annualrents  out  of  annualrents,  and  his  capital  out  of  the  capital, 
whereby  L.4fOO  capital  would  remain  for  the  Master  of  Ross  not  arrestable  ?  or  Stioy  If 
he  should  draw  his  whole  principal  and  annualrents  proportionaliy  out  ot  the  principal  due 
Lord  Cranston,  and  out  of  the  annualrents  thereof  proper  according  to  the  proportion 
they  bore  to  one  another  ?  As  the  Court  was  divided  on  both  points,  the  question  first 
was.  Whether  in  this  case  the  arresters  were  entitled  to  draw  any  of  the  annualrents  ? 
and  it  carried  by  Lord  Minto^s  vote,  who  was  in  the  chw*,  that  they  were  entided  to  draw. 
"^Con.  were  Milton,  Strichen,  Kilkerran,  Shewalton,  et  ego.^^Pro  were  Drummore, 
Kames,  Justice^Clerk,  Murkle,  Woodhall.— Then  on  the  vote  it  carried  by  a  great 
majority,  that  Casnllis  should  draw  proportionally  of  both.  I  suppose  the  interlocutor 
will  find  the  arrestment  a  habile  diligence  that  Earl  of  CaafiiUis  should  draw  proportionally 
out  of  both  principal  and  annualrents.  The  arresters  drew  the  remaining  annualrentis 
and  Master  of  Ross  and  Wauchope  the  remaining  cajntal. 


Etcsxss't  Nons.}  Ill 


CONDICTJO  INDEBITL 


No.  1 .    1 7S5,  Feb.  14.    Thomas  Ross  agaiiut  M'Culloch. 

Tbb  Lords  sustained  the  amdictio  indebiti  against  Boss,  notwithstanding  he  ifas  an^ 
assignee  and  had  obtained  two  decreets,  in  respect  of  the  resenration  in  the  discharge,— 4Uid 
•adhered  to  the  Ordinary^s  interlocutor.  Found  the  defender  not  liable  in  annualrent  in 
respect  of  bis  bimaJldeM.^^22d  February  Adhered. 

No.  2.    1 745,  June  25.    Earl  of  Peteeborrow  against  Mrs  Murray. 

Ws  generally  agreed  that  if  this  receipt  and  obligement  had  cxily  borne  a  discharge,  no 
action  or  condiction  would  have  lain  against  Mrs  Murray,  and  even  aiB  the  case  stood,  had 
Eari  Peterborrow  knowingly  omitted  to  found  upon  it  to  extinguish  the  account ;  but  as 
his  only  fault  was  that  be  trusted  Mr  Somervell^s  acoount  to  be  full  and  fair,  and  as  the 
writing  contained  also  an  obligement  on  Mr  Somervell  to  account,— therefore  sustained 
process,  and  found  the  defender  his  daughter  liable,  as  the  payment  was  made  only  to- 
her  husband  as  having  right  jWre  marUi, 


CONDITION. 


No.  r.     1788,  Nov.  17.    Captain  Halkett  against  Sir  G.  Wardlaw;. 

Found  the  condition  did  not  exist,  and  the  portioi»  not  diie; 

No.  2.     1 788,  July  7.    Drummond  against  Drummond. 

A  PROVISION  in  a  contract  of  marriage  to.  daughters  <<  in  case  afiter  my  decease  there 
shall  be  no  heirs-male  in  life  of  this  marriage,'^ — ^the  Lords  found,  that  (a  son  of  the  majv« 
riage)  an  heir  of  the  marriage,  having  survived  the  fath^,  no  provisions  were  due. 

No.  8.     1744,  Nov,  20.    Jamieson  flgYxi/w/  TelfeR* 

Thqhas  Telfek,  youngerof  Townhead,  granted  to  his  younger  brother  WiQiam  a> 
bond  of  provision  of  8500  merks,  payable  after  the  death  of  the  longest  liver  of  both 
father  and  mother,,  bearing  to  be  granted  at  the  father^s  deme  in  satisfaction  to  William, 
of  all  bairns  part  of  gear,  portion,  executry,  or  any  thing  else  he  could  claim  through  the 
death  of  father  or  mother,  of  allwhichof  the  same  date  William  gave  him  a  discharge,-- -as 
the  bond  also  bore.  William  a  travelling  chapman  died  in  England,  and  named  Jamieson 
his  executor  for  behoof  of  his  brother.  Jamieson  who  administered  was  himsdf  a  credi- 
tor and  paid  his  other  debts  and  funenJ  changed,  and  thereby  a  bdance  was  due  to  lator 
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of  L.68,  for  which  he  sued  Thomas  the  debtor  in  the  bond.  It  appeared  that  Wilham 
died  before  either  fathef  or  motlier^  and  the  mother  died  before  the  father,  and  both  are 
now  dead.  Therefore  the  defence  was.  That  the  bond  being  for  a  provision  and  payable 
after  the  father''s  death,  implied  a  condition  of  William  sunriving  his  father,  like  a  bond 
payable  to  a  child  at  a  certain  age,  and  quoted  a  decision  in  1730,  Bdl  against  Davidson, 
where  a  bond  by  a  father  to  his  son  for  his  aliment  payable  after  his  own  death  was  found 
null,  the  son  having  died  before  the  father.  This  point  I  reported,  and  Amiston  and 
President  both  agreed  that  we  could  not  determine  any  general  rule,  that  a  father  grant- 
ing such  a  bond  of  provision  to  an  infant  child,  and  that  child  dying  in  infancy  and  before 
him,  that  might  void  the  bond ; — ^but  in  the  present  case  all  agreed  that  the  bond  implied 
no  condition  of  William  surviving  his  father  or  mother. 

No.  4.    1746,  July  4.      Cairmont  against  Gordon. 

A  CHiLD^s  provision,  payable  after  the  granter^s  death  or  marriage,  which  should  first 
happens,— she  died  before  either  of  these  events,  and  Kilkerran  found  the  bond  vacated. 
But .  upon  a  petition  he  altered  his  opinion ;  but  was  not  present  this  day  when  we 
advised,  altered  the  interlocutor,  and  sustained  the  bond,— reiitlt.  the  President,    r 

No.  5.     1749,  Feb.  1.    Mason  against  Executors  of  George  Bell. 

In  a  contract  between  Mason  and  his  son-in-law,  after  his  daughter's  death,  reciting 
that  Mason  had  only  given  400  merks  in  part  of  what  he  intended  to  give,  therefore  the 
father  obliges  him  to  pay  the  400  merks  to  the  son  of  the  marriage,  and  Mason,  the 
grandfather,  obliged  him  to  aliment  his  grandson  till  he  be  16  years  of  age,  which  will 
happen,  (says  the  contract)  7th  May  1747  and  obliged  him  to  pay  the  grandson  600 
merks  at  the  term  of  Whitsunday  1747,  which,  (says  the  contract)  will  be  the  first  term 
after  the  age  foresaid ; — ^the  grandson  died  before  that  age,  and  the  father  confirmed  the 
600  merks,  and  sued  Mason  for  payment.  The  defence  was,  that  it  was  diu  inctrtusy  the 
first  term  after  the  child'^s  age  of  16,  and  he  died  before  that  time.  I  found  that  the  term 
being  Whitsunday  1747,  was  dies  certus,  and  therefore  found  the  sum  due.  But  on  a 
rediuming  bill  the  Lords  altered,  and  thought  it  the  same  as  if  the  year  1747  had  not 
been  mentioned. 

No.  6.     1 752,  Jan.  25,  Feb.  7.  Janet  Maxwell,  &c.  against  Maxwell. 

The  defender,  in  his  contract  of  marriage,  provided  his  then  stock,  with  his  wife^s 
tocher,  to  himself  and  his'  wife,  and  to  the  heirs-male  and  female  to  be  procreated  of  the 
marriage ;  and  by  a  subsequent  clause,  in  case  there  be  no  heirs-male  procreated  of  the 
marriage  attaining  to  majority  or  marriage,  he  provides  the  daughters  attaining  to  majo- 
rity or  marriage  to  certain  definite  portions,  if  one  to  5000  merks,  if  two  8000  merks, 
if  three  or  more  10,000  merks,  which  he  obliges  him  and  his  heirs-male,  &c.  to  pay  at 
their  marriages,  in  full  of  all  executry,  legacy,  portion  natural,  bairns'*  part  of  gear,  or 
whatever  they  might  seek  through  his  death.  Janet  Maxwell,  a  daughter  of  this  mar- 
riage^ was  married  in  1727,-  ithen  there  was  a  son  living,  and  got  3000  merks  of  portion^ 
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whidi  is  decbtfed  to  be  on  aoeoiint  of  the  provisions  to  her  in  her  inotliers  Contract,  pr^ 
vho  that  it  should  not  prejudge  the  said  contract  if  she  should  be  found  to  be  thereby 
eBtMed  to  more.  The  son  Kved  dll  1741,  and  then  died  unmarried,  but  he  must  have 
been  more  than  27,  his  mother  having  died  in  1744;  therefore  the  daughter  brought  a 
|n-ocess  agsdnst  her  father  for  payment  of  the  remaining  2000  merles,  to  make  up  6000,  or 
otlierwise  to  secure  the  succession  of  the  whole  15,000  merks  to  her.  I  thouglit,  as  ma- 
jority and  marriage  were  put  on  the  same  footing,  it  could  not  be  the  intention  of  parlies, 
by  the  clause  heirs-male  procreate  attaining  to  majority  or  marriage,  that  though  tliere 
should  be  a  son  of  the  marriage  wlio  should  be  himseif  married,  ^and  perhaps  provided  by 
the  fath^,  who  should  afterwards  die  before  him,  that  therefore  fhe  father  should  l>t 
liable  to  his  daug^iters  for  their  speeial  sums,  and  tlierefore  .  I  thought  the  eon  having 
survived  majority,  die  condition  of  these  special  ptovisicms  had  failed^  bilt  thought  tlie 
pursuer,  if  she  survived  her  father,  entitled  to  be  heir  of  provision  of  the  15,000  merks  ;- 
but  as  the  father  has  now  a  second  wife,  and  a  son  and  four  daughters  of  that  marriage^ 
and  a  small  fortune  to  divide  among  idi  his  children,  be  had  a  Tationid  power  of  adnitms^ 
tration ;  and  therefore  now  that  the  pursuer  was  married  and  had  got  3000  Inerks  2.5 
years  ago,  which  with  interest  would  now  be  7000,  he  might  Iswfu&y  provide  what  r&- 
manned  to  his  other  daughters.  Jusfice-Clerk  said,  that  a  son  of  «  marriage  may  in  his ' 
father^s  Ufe  receive  implement  of  proviinons  to  hdrs  of  a  marriage,  so  as  to  bar  other 
heirs,— -therefore  had  the  son  been  married  and  provided,  the  pursuer  would  lukve  been* 
barred;  but  it  will  not  follow  that  his  majority,  without  b^g  provided,  would  bar  her; 
but  I  doubt  of  the  answer,  or  tliat  the  son'^s  being  provided  or  not  by  his  father,  would 
alter  the  case.  It  is  true,  were  the  question  on  the  first  clause,  where  heirs-female  are 
substituted  to  heirs^aaie,  flte  soii^s  disdiarge  on  implement  would  liar  die  substitutes, 
though  he  tfeouM  (£e  before  the  father::  Bat  the  question  is  about  the  parties^  meaning 
in  the  second  clause,— ^e  special  portions  to  daughters,  which  the  son  •could  not  discharge 
nor  receive  implement  of,— and,  if  the  condition  ^existed,  behoved  to  be  due,  whether  the 
son  discharged  his  provisions  or  not ;— 4uid  if  the  condiuon  did  not  fail  by  the  son'^s  mar« 
riage,  though  in  his  father's  life,  I  doubted  if  the  fadier^s  giving  him  a  provision  would 
alter  the  case  if  he  died  before  his  father,  and  so  could  not  be  heir.  However,  the  Lords 
found  the  2000  merks  due,  but  no  interest  from  the  pursuer*s  marriage,  which  they 
^claimed.— -7th  February  Adhered,  and  found  it  in  full  of  all  her  claims. 


DAMAGE  AND  INTEREST. 


No.  1.    17S4,  July  5.    MCuLLOCH  against  M^CuLLOctt  of  Polton. 

PouNB  no  damages  or  expenses  besides  the  expenses  of  this  process  ;-*-«nd  expenses  of 
^judication  not  competent  Aoc  s^otif. 

No.  2.    1745,  Feb.  28,    Paterson  c^iruH  KstxH  of  Bmxie. 

Ik  this  case  we  allowed  no  consequential  damages,  and  therefore  none  of  die  expenses 
<if  the  pursuer^s  process  with  the  Baxters  of  Glasgow,  to  whom  Paterson  sold  the  wheat ; 
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nor  did' we  think  that  the  rate  at  which  the  pursuer  sold  the  wheat>  or  the  damage  he 
p^d  the  Baxters,  oould  be  the  rule.  But  we  found  (which  will  coma  to  much  the  same)i 
the  pursuer  entitle  to  the  difference  betwixt  the  price  he  was  to  have  paid  Bruxie,  and 
the  current  price  at  Bo^ness,  whoi  Drummond'^s  ship  anived.. 

No.  3:    1 753,  Dec.  14.    Elspeth  Sxewakt  against  A ajiok  Grant* 

Aaron  Geant  had  some  cattle  stolen  from  him,  for  which  he  sued  this  wcMnon'^s  hufr^ 
band,  called  Stewart,  and  another  Stewart,  hia  brother-in-law,,  criminally,  b^ore  the* 
Sheriff  of  Banff.  The  brother-in-law  was  bj  the  jurj  found:  guilty  of  outhounding  the- 
thieves ;  but  the  pursuer's  husband  waa  acquitted,  that  is,  the  libe)  found  not  proved,  in 
174S.  In.  1751  her  husb«id' pursued  him  in  this  Coi^rC  £<x  damages  and  expenses,  by 
defaming  him  and*  by  his  imprisonment  before  raising  the  criminal  libel,  and  enjp&aaeB  of 
the  trial.  Lord  Eilkerran  allowed  a.  proof  beforeanswo*  of  all  facts.  After  the  pursuer^s 
death,  his  widow,  (now  pursuer):  on  a  decreet-dative  carried  on  the  process,  and  brought 
a  stfong  proof  for- her  husband'^s  character,  but  these  were  fiusta^ which  seemed  lo  several 
frf*  us  a  very  convincing  proof  of  actu^  theft  oonunitted  by  him  of  one  cow  from  anothcar 
person,  wheseof  the  value  was  paid  the  owner,  and  of  his  haunting  with  thieves.  When  the 
proof  came  to  bo  advised,  there  were  two  questions,  1st,  touching  the  competency  of 
ihiB  process,  when  no  expenses  bad  been  given  or  demanded  in  the  ihferior  Court ;  wn^ 
next,  if  therewas  sufficient  cause  proved  to  jlistBy  this  defends  from  having  been  a  mail*- 
dous  prosecutor.  As  to  the  first,  the  Court  agreed  that  the  process  was  competent  as  tOr 
damages,  before  the  trial,  because  these  oould  only  het  properly  awarded  in  the  Court, 
below  ^  but  as  to  expenses  o£  that  trial,  the  Court  was  divided ;  .some  thought  that.these^ 
«»penses  were  accessory  to  that  process,  and  coiidd  not  be  demanded  by  anew  process  if 
not  sought  there^  and  sundry  statutes  were  quoted,,  which^are  marked  on  the  printeft* 
state ;  and  we  generally  agreed  that  such  was  the  law  in  expenses  orcivil  propesses;  and 
I  could  see  no  difference,,  nor  reason  of  difSfcrence,  betwixt  them  and  o^ninal  trials  ;-^and 
upon  the  vote,  it  carried  that  this  process  for  these  expenses  was  not  competent— Qta(iii« 
dtim  rmtjf .  particularly  Drummore.  Afterwards  we  found  the  pursuar  entitled  to  damages^ 
and.i!epelled  the  defence.«»J2fii«r.  Justice-Clerk,  (m  the  chair)  Kaines,WoodhaIl,  tt  tne. 


DEATH-BED. 


No.  2.    l7d3».Dec:  20;     CflEiSTiEsaK  against  Kerr. 

Thx  Lords  thought  the  setting  a  three  19  years  tack  not  an  act  of  ordinary  admi 
tration,  and  theKfore-  sustained  a  reduotioo  e9  capita  ktti  of  such  a  tack,  There  i 
some  odier  orcumstanoas  to  prove  the  lesion^  but  this  was  th^  chief.  The  judgment 
unanimoui9.. 
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2^0.  4.    17S4,  Feb.  15.    Ballantynk  against  Bali-antyne. 

Thje  Lords  found  that  the  father  bding  fiar,  he  could  not  prejudge  his  h^  on  deal^ 
\)edy  notwithstanding  the  faculty.    Unammously. 

No,  5.    178*,  Feb.  21.    Cheistieson  fl^oin^i  Keeh. 

Thc  Lords  found  the  astrUetion  not  sufficient,  but  prejudice  to  the  defender  to  astnict 
further. 

No.  6.    1736,  June,  3,  16.      Bkown  against  MuiR. 

In  a  reductioa  eat  tapiU  lectin  the  Lords  found  the  reason  of  reduction  proved,  and 
fouad  the  defence  of  ecmvaleficence  not  proved,  although  the  deed  was  signed  at  Ayr  and 
the  defunct  died  at  Irvine  ;— ^t  the  Lords  sustained  the  defence  that  die  disposition  was 
written  and  sgned  by  the  graater^s  eldest  son  and  apparent-heir,  (this  pursuer's  elder 
brother)  as  witness,  which  they  found  impcnted  lus  consent ;  but  they  seemed  not  to 
Hkink  that  it  would  have  been  sufficient  that  the  apparent-heir  had  only  signed  as  witness 
unless  he  had  also  been  writer.    June  16th  Adhered  without  answers. 

No.  7.  1 736,  July  30.   Creditors  of  Sir  P.  Strachak  against  Baldwin. 

The  Lords  found  the  reduction  ex  eapite  lecH  competent  to  the  creditors,  and  found 
the  Bferent  reducible  in  so  far  as  it  was  an  annuily  or  may  affect  the  estate,  reserving 
taction  on  the  right  of  terce  against  intromitters  as  accords.-^14th  July.<— SOth  July 
adhered. 

No.  8.    1736,  Not.  24.    Earl  of  Roseberry,  &c.  against  The  Ladies 

^         Primrose^ 

r 

Tffs  Lords  adhered  to  the  interiocutor  29th  July,  repielHng  the  reason  Df  death-^bed ; 
tot  the  major  part  thought  the  market  cross  of  Edinburn^  a  nittket  place,  though  oArars^ 
pairticulariy  Dun,  &c  differed  as  to  that  pcdnt 

No.  9.    1736,  Decs.    Henryson  o^Tt^  MenrVsom. 

Thx  Lords  refused  the  bUl  and  adhered,  reducing  ex  eapite  Uetiy  notwkhstanding  \he 
aatural  obligadon,  and  the  order  to  write  the  deed  before  death-bed. 

No.  10.    1 783^  Nov.  22, 28»   William  Irtine  against  Aones  Irvine,  &c» 

Thjb  Lords  thought  the  obligement  1711  not  delivered  evideftt,  and  though  it  had, 
thought  it  alteraUe.  They  thought  also  that  William,  the  substitute,  could  not  quarref 
the  alteration  any  more  than  Christopher  himself  could  quarrel,  had  he  been  cut  out  of  the 
right  As  to  the  dedsion  of  Sir  John  Kenn^y  and  Arbuthnot,  some  of  the  Lords,  pajv 
licularly  Amiston,  doubled  if  it  was  agreeable  to  law;— «nd  I  own  so  did  I,  but  I  did 
RDttiuBk  weshmddvaiyiftsi^iaafoitaiu  But  ire  aQ  agseed  thai  theto 
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wa9  no  consequence  iix>m  that  deci^on  to  the  case  whore  the  alteration  was  all  in  faTour 

of  Christopher  the  disponee,  and  therefore  found  the  pursuer  had  no  title  as  bar  or  err 

4itor  to  reduce  the  dispotttion^  in  favour  of!  ChristopbeBr. 

No.  1 1  •    17S9>  Feb.  8, 1 3-    Ckaigs  against  Maltstebs  of  Glasgow. 

In  a  concluded  cause,  a:  question  occurred  of  a  disposition  on  death-bed^  to  the  imme* 
iiBte  heir  an  infiint,  and  failing  hiui^,  to  these  maltmen,  passing  by  all  iiis  remoter,  heirs, 
whicli  was  the  same  case  that  was  determined  in  1722,  Arbuthnot  against  Sir  John  Ken* 
ncdy.  Se%'erjal  of  the  Lords  doubted  much  of  tile  point  in  general,  particularly  Amiston, 
but  he  thought  ih  thiis  caso^  where  the  disposition  was  to  an-  infrnt^  whe  could  not  dispone 
or  altpr  tliq.  destination,  the  deed  was  in  prejudice  even  of  the  immediate  heir  the  infant, 
and  that  therefore  it  was  reducible.  Others  of  us  were  of  the  opfhibn  of  the  former 
judgment ; — and  though  the  point  was  at  least  very  doubtful  at  firsts  yet  I  thought  it 
not  right  to  alter  our  decisions  ih  such;  a  general  point.  However,  we  agreed  to  deter* 
mine  this  point  in  the  terms  Amiston  mentioned;  and  found  tliat  this  disposition  was  to 
the  prejudice  of  the  immediate  heir  tiic  infant,  though  that  argument  I  doubt  will  extend* 
to  tlic  case. — ISth  February,  The  Lords  adhered' widrout  an^-wcrs.. 

No.  12.    1740,  Jan.  I5v   Mackean  ti^atW  Mackeanit;. 

I  WAS  this  week  in  the  Outer-House,  and  I  mark  their  papers  chiefly  for  one  questiofi^^ 
Whether  bonds  secluding  executors,  contiunihga  power  to  alter  at  any  time  in  lif^,  ctiam 
in  arttcuff^inorttSy  may  be  disposed  of  on  death-bed.  I  am  told  the  Lords  did  not  deter- 
mine that  general  point,,  though  several  thought'  it  could  not  ^^^—but  they  found  that  the 
ifeserved  power  in  this  bond  referred ''not  to  the  auooession  of  the  heir,  but  to  tlie  liferent 
given  to  the  wife,  and  tliat  therefore  he  could  not  dispose  of  it  on  death-bed  in  prejudice 
of  the  heir.  I  own  I  doubt  of  tile  first  part,  because  without  the  addition  of  that*  part  of 
the  clause  eti(im  hi  articulo  mortia,  the  otlier  part  would* enable  him  to  dispone  in  prejudice 
of  the  liferentix  at  any  time^  ^ce  she  had  not.  the.  benefit  of  the  law  of  death-bed,  and 
tlierefiire  that  addition  opuld  only  be.  intended  with  relation  to  the  heir, .  and  that  would 
bring  it  to  the  general  point,  which  deserves  to.  be.  weQ  considered, .  though  I  cannot  saj 
that  I  altogether  differ  fix)m  the  interlocutor.  They  a  fortiori  foutkd  tlie  law  of  death- 
bed  extended  to  the  other  bonds  secluding  executors ;  but  they  rightly  founds  that  it  did 
not  extend  to  Sir  Harry  Innes^s  bond,  where  the  only  deed  altering  the  original  substitu- 
tion was  the  deatK-bed 'disposition,  winch  therefore  did  not  prejudge  the  heir;  besides, 
the  bond  wa!5  «ua  na^ra  moveable,  the  substitution  did  not  render  it  heritable,  and  he 
might  have  disposed  of  it  even*  by  testament ;— and  they  likewise  justly  found  the 
disposition  of*  the  lands  reducible  where  the  origiiial  destination  was  first  revokksd,  and 
at  the; di9twca of. several  days  at  disposition  oC  it  made  in  parejudice  of  tbe.heir  on  death- 
bed., • 

m 

% 

No.  1  s.    itjio,  Nov.  18.    liT.DTi^nyricK  against  Campbell. 

!I^E  Lords  adhered  to  the  Ordinary^s  interlocutor,. and  I  was  indeed  of  the  sameoi^ 
nioo  but . for, aa  additional  teaaon,. that  I  thought  the  contract  of  marriage  aix>epting  thfi 


difpoatbn  was  equal  and  rJitkmal  ahd  not  redudble  on  minority  and  loaion,  and'piopoaed 
to  odd  tiMt  to  the  interlocutor,  (and  Drummore  was  of  the  same  opinicm)  for  I  thought 
that  if  that  contract  could  be  reduced,  and  thereby  the  acceptance  of  the  death-bed  difl^ 
position  set  ande^  that  reduction  would  be  competent  to  the  heir  at  law  upon  the  head 
of  deatkJbed 

No.  141.     1742,  June  24.    XJuoxjuatblt  against  ITrquhaiits. 

This  dispotttion  was  reduced  ex.  capitt  lectin  remtejUe  President,  wHo  thought  that  dead v 
bed  was  not  proved,  because  though  the  granter  was  nek  at  the  time,. yet  it  is  notproYC^l 
that  he  was  sick  of  the  disease  of  which  he  died,  that  is  a  suppression  of  urine^^md  there^ 
after  a  palsy ;  but  my  greatest  difficulty  was  as  to  the  wife^s  defence  founded  on  the  de* 
cision  83d  February  lfi65,  Jack  against  Pollock,  (Dict.  No.  36.  p.  3213.)  to  which  it 
was  answered,  thai  the  marriage  here  dissolTed  within  year  and  day,  and  therefore  a. con* 
TOAtbnal  prorision. would  faU«--and  the  Lords  repelled  the  defence  with  respect,  to  that 
answer.. 

V 

No.  15;    n4d,  Jan.  4.    JAMES  Wood  against  Nohrie: 

Thb  question  was>  Whether  promissory-notes  granted  in. Ireland  which'  were*  idreajy 
feund  valid  though  not  holograph*  are  probative  of  thor  dates  so  as  to  affect  heritage  in* 
Scotland,  notwithstanding  the  law  of  death«bed,  notwithstanding^  it  would  not  affect  heirs  • 
ki  Ireland.  Amiston  thought  that  it  would  overturn  the  law  of  death^bed,  and  2dly,^ 
that  in  England  they  have  no  regard  to  deeds  in  Scotland  for  affecting  their  estates  with* 
out  seal  ;-^— and  the  Lords  by  majority  found  they  do  not  prove  their  date  against  the 
heir. — Rtnii.  President,  Eilkerran,.Balmerino,..MurkIe,.e^iiM«-7'Sf2d  June  1744  Adhered,^ 
when  i^did  not  voter.   * 

No;  re..   1748,  Nov.  23.  Janet  Sommebvell  against  yiA^ioia  Geddie^ 

Tris  was  a  question  of  death^bed— »and  turned  upon,  Whether  a  woman  whose  deed  is  • 
quar^clfed  was  fiar,  oronly  liferenter  with  .a  substitution  to  her  heirs  and  a  faculty  to  her* 
to  dispone  ?  I'he  conecption  of  the  three  deeds  was  Tery  singular,  and  I  keep  the  paper«^* 
partly  for  that' reason.     Amiston  had  found  that  the  woman  was  not  fiar,  but  the* 
adhere  nm/ttfm' r«fti(en<e  President,<^but^ without  a  veto*/ 

No.  17.    n^^^NeHr.  U.    XofifK  Lesl*-  against  Robert  Ci.Eudii* 

A  MAN  on  death-bed  disponed  to  his  eldest  son  and  heirs  of  his  body,  which  failing  t^ 
his  second  son^s  children.  '  After  his  death  his  eldest  son  accepted  and  ratified  lii^ 
father's  dispoatiott,  but  then  he  Happened  also  to  be  on  death-bed  ;-p<ind  after  his  deatft 
the  second  son  raises  teductioli  of  1x)tfi  oil  the  head  of  death-bed.  Kilkeiran  found  the 
reduction  not  competent  at  the  plirsu<?i-*s  instance.  We  i^gr^  that  the  purmer  not  being 
heir  or  apparent-heir  to  his  brother  III  this  subject,  he  could  not  quarrel  Iris  ratificatiorr, 
and  consequently  could  not  quarrel  the  father^s  disposition, — though  if  he  could  reduce  he 
would  be  heir  to  his  father  in  the  subject,-»*and  therefore  we  affiered.   Amiston  weiU  fait. 

*  There  is  a  word  here  in  the  manuscript  not  easily  read. 
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ther,  and  thougb  that  the  father^s  dii^xisitioa  was  not  reducible  siuce  the  uiuaiediiile 
"was  not  prejudged  tliough  the  remote  heir  was,  and  differed  from  the  judgment  in  Sir 
John'Kennedy^s  case. 

No.  18,    l7*4i,  Nov-  6.  Dec.  4,  15.    Irvine  against  Irvine, 

An  eldest  son  having  received  from  liis  father  a  settlement  in  satisfacUon  of  all  interest^ 
claim,  or  pretence  to  liis  father^s  estate  personal  or  real  after  his  death  except  good  will ; 
the  father  on  death-bed  disponed  some  heritable  subjects  to  his  younger  chiMren^-^-wheredf 
the  eldest  son  raised  reduction.  The  President  looked  on  this  as  a  rational  partkicm  of  his 
estate  with  the  heir^s  implied  consent  by  his  acceptance  in  satisfaction.  Amiston  thought 
it  the  same  as  disponing  lands  to  an  heir  with  a  reserved  faculty  to  burden,  which  may  be 
exercised  upon  death-bed ; — and  it  earned  by  die  Presidents  casting  vote  to  sustain  the 
defence.  Pro  were  Justice-Cleric,  Drummore,  Arniston,  Monzie,  Dun,  and  President 
Con.  were  Haining,  Strichen,  Eilkeiran,  Balmerino,  tt  fgv.-^-4th  December  The  Lonh 
Altered,  and  found  the  reasons  of  reduction  relevant  both  as  to  heritage  and  heivihip.-^ 
15th  December,  Adhered. 

No«.  19.    1748,  June  10.    Cunninoham  agamst  Whitefoord. 

Thb  deceased  Sir  James  Cunningham  of  Milcrug  in  1741  made  a  settlement  of  his 
whole  estate  except  the  lands  of  Whitebum,  the  investitures  whereof  were  to  heirs  what- 
soever, to  his  brother-consanguinean,  the  now  Sir  David  Cunnii^ham  and  hrirs-male  of 
his  body,  whom  failing  to  his  sistcr-german  Mrs  Whitefoord  of  Dindufl^  and  the  hdrs- 
male  of  her  body,  whom  failing  the  heirs>-female  of  her  body,  whom  failing  the  h^rs 
female  of  his  said  brother'^s  body,  with  prohilnti<ons  to  alter,  with  the  burden  of  all  his 
•debts,  and  obliged  him  to  dispone  Whitebum  to  Mrs  Whitefoord^s  son  free  of  all  debts, 
except  what  he  should  settle  on  Mrs  Whitefoord'^s  daughters,  which  Mr  Whitefoord  was 
bound  to  pay.  18th  December  1746  he  made  a  new  settlement  with  these  single 
^^ariatlons,  that  he  granted  two  bonds  for  L.1000  sterling  to  his  two  nieces,  and  burdened 
his  brother  with  them  and  freed  Mr  Whitefoord  of  them ;  and  on  the  other  hand,  in  the 
flubstitution  he  preferred  tlie  heirs-female  of  his  brother^s  body  before  tlie  heirs-female  of 
his  sister^s  body ;  and  in  the  end  of  this  deed  there  was  the  clause  usual  in  such  cases  re* 
voking  all  former  settlements,  and  after  signing  this  settlement,  his  factor  who  wrote  it 
taking  out  of  his  repoutories  a  duplicate  of  the  deed  1741  said  he  thought  it  might  be 
burned,  and  he  hoped  to  see  him  also  alter  and  bum  this  settlement  as  he  had  done  several 
preceding  settlements,  and  Sir  James  making  no  objection,  that  duplicate  was  burned,  but 
as  another  had  been  also  signed  and  lodged  with  Lord  Drummore,  the  Victor  bid  him  also 
call  for  ity  but  it  never  was  called  for.  He  died  February  1st  1747,  and  Sir  David  pur- 
sued reduction  of  the  deed  1746  tx  eapite  lectin  with  a  declarator  that  the  deed  1741  was 
cfFectuaJly  revoked  by  tliat  deed  1746.  Death-bed  was  proved,  and  there  was  no  compear- 
ance for  the  young  Ladies,  nor  defence  for  their  bonds  for  L.IOOO.  But  for  Mr  Whitefoord 
it  was  contended,  that  the  revocation  could  not  be  extended  further  than  it  differed  fiom  the 
deed  1741,  for  he  could  not  by  one  and  the  same  deed  mean  to  revoke  or  alter  a  settlement 
that  by  that  very  deed  he  was  renewing ;  and  therefore  as  to  the  settlement  of  the  lands 
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of  IiTiii|[Ston,  iritib  the  borden  of  debts  (odier  than  the  said  L.IOOO  sterUng)  and  the 
destamrtioQ  of  mioeesaoii  eontained-  in  it^  Sir  Darid  was  not  prejudged  by  the  deftth-bed 
deed,  and  therefore  had  no  right  on  the  head  of  deadi-bed  to  quarrel  it,  and  the  heir 
oould  not  ajqwobote  and  refwohate  it ;  and  therefore  if  a  dispositjon  were  made  tin  Ikge 
fOHBtit  to  a  stranger,  reserving  power  to  revoke,  and  the  granter  should  on  death-bed  dis* 
pone  the  same  subject  to  another  stranger  and  revoke  the  former  dispoution,  that  revo*> 
cation  would  only  operate  in  favours  of  the  last  disponee  to  support  his  disposition,  but 
not  in  favours  of  the  heir  at  law  to  reduce  the  last  disposition  on  death-bed,  and  the  first 
dbpontion  as  revoked  by  the  last  one..  This^  cause  wa»  heard'  in  presence  yesterday  and 
advised  this  day,  when  the  Lords  repelled*  the  defence  that  &•  David  was  barred  by  the 
disposition  1741  to  reduce  the  disposition  1X46,.  found  that  deed  1741  revoked  tn  toto  by 
the  deed  1746,  found  the  reasons  of  reductibn  of  the*  deed  1746  relevant  and  proved,  and 
therefore  reduced  it  tn  MOyrenit.  DrumnK>re,.Eilkerran,  Haining,  Strichen,  tt  me,  (then  in 
the  chair.)  For  the  ihteriocutor  were  Minto-,.  Amiston,  Dun,  Monne,  Mtirkle,  Tinwald, 
Shewalton.«— 10th  June  1748  Adhered  by  Amiston  President's  casting  vote;"— but: 
appealed),  and  agreed  by  giving  Whitcfbord  L»8000.— -lltb  December  1747. 


"^ 
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No.  I.     17S9,  Siify  18.    V^iSGi.%  against  Earl  HoMiB. 

The  Lords  adhered  to  their  fbnner  interlocutor  of  12th  June,*  in  which  tlie  only  thing 
remarkable  was  an  objection  against  the  execution  of  a  decreet  of  removing  before  the 
SheriflT,  that  next  day  after  the  decreet  the  toiant  Prin^  was  ejected  without  any  chatge 
on  the  decrect,^  which  the  Lords  repelled. 


escheat: 


No.  1.  I7S9,  J&B.  13*  CEEinTORS  of  SiE  Dayid  Baied  <^in^  Erskine. 

This  case  was  argued  at  the  Bar  and'  on  the  Bench  two  full  days,  upon  the  question. 
Whether  a  cre^tdii:  "obtaining  a  ^ft  of  escheat  fallen  by  his  own  diligence,  and  granting 
back-bond  tn  denude  after  payment  in  favours  of  other  creditors  be  liable  in  any  diligence, 
iind  in  what  ?  (in  which  Lord  Amiston  having  declined  himself  being  one  of  the  credi- 
tnrt  m  the  back-bond,  pleaded  the  cause  about  one  hour  and  a  half.)  The  Lards  generally 
inclined  to  think,  that  a  donatar  woidd  not  be  liable  for  exact  diligence,  that  is  neither  for 
mdpa  Imssima  nor  culpa  levis,  but  that  such  donatar  is  liable  for  dole  or  culpa  latCy  that  is 
iBupiw  negligence,  and  in  so  far  differed  from  the  decision  ob9erved  by  Lord  Harcar^e  in 
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February  1686,  betwixt  Creditors  of  Shenes  and  B.  Hamiltcm.*  But  tfaey  did  not  indine  to 
give  a  general  interlocutor  determining  an  abstract  relevancy,  and  remitted  therefore  to 
me  to  enquire  and  report  what  diligence  was  done,  which  I  did  this  morning ;— and  upon, 
report  the  Lords  unanimously  found  no  such  negligence  as  to  make  the  defender  liable 
for  the  arrears  in  question. 


=3=b: 


EXECUTION. 


No.  1.     1734,  July  22.  A,  against  B. 

Ix  a  removing  reported  by  Lord  Newhall  without  Informations,  (X  know  not  the  p^ies) 
the  liordj  found  a  warning  executed  at  a  dwelling*house  bearing  to  be  lawfully  executed 
but  not  specifying  the  manner  to  be  null ;  Sidly^  They  would  not  allow  the  execution  to 
be  amended  even  though  the  messenger  should  abide  by. 

Na  2.     1 786,  July  SO.    NiSBET  of  Dirleton  against  His  Factoe,  &c 

Ths;  Lords  sustained  the  objection  to  the  execution,  that  it  did  not  bear  that  the  copies 
delivei^  to  the  servants  were  delivered  at  the  dwelling-house  of  the  masters. 

No.  s.    1 788,  Nov.  28.    Archibald  M*Lachlan's  Case. 

The  Lords  were  greatly  divided  in  this  matter.  They  had  by  a  mistake  appointed 
M'^Lachlan  to  stand  at  a  post  at  the  Cross  the  29di  instant,  which  was  within  eight  days 
of  the  sentence  contrary  to  the  act  3<to  Regis.  Some  of  us  thought  that  we  coifld  ap* 
point  a  new  day  for  execution,  as  is  diuly  practised  in  case  of  reprieves  or  escapes  out  of 
prison,  and  once  was  done  at  a  Justice- Air  by  Roy^ton  in  a  sentence  of  death  on  tliis  very 
act,  at  least  the  preceding  one,  and  the  President  seemed  also  to  come  into^isopinion.  Others 
were  as  clear  that  the  Lords  could  not  appoint  any  other  day  for  execution,  ncr  commute 
the  sentence  even  at  die  suit  of  the  party,  particularly  Drummore.  Others  doubted  of 
our  powers  to  alter  the  day,  but  were  for  commuting  the  sentence,  as  Anuston.  Upon 
the  whole  it  was  agreed,  and  carried  upon  the  narrative  of  the  act  of  Parliament  to  find 
that  the  sentence  could  not  be.  executed  on  the  29th,  and  therefore  to  discharge  the 
Magistrates  to  execute  the  same. 

No.  4.     1 753,  Aug.  7.    AucHiNCLOSS,  &c.  Supplicants. 

• 

A  Shxrxff  officer  and  two  Commissary  officers  had  made  a  false  execution,  the  first 
as  .officer  the  other  two  as  witnesses ;  found  that  the  copy  was  not  delivered  to  the  party^ 
in  presence  of  the  witnesses ;— and  they  were  on  their  petition  only  put  on  the  pillory  at 
•Gla^w,  because  of  their  ingenuous  confession.  ^ 

•  DicT.  No.  £5.  p.  S490. 
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EXECUTOR. 


No.  1.    1736,  July  6.     LuNDiE  against  LnNDiE. 

Thk  Lords  found,  that  though  the  testament  be  the  presumptiTe  rule,  yet  overseers 
iiAving  been  appointed  by  the  Court,  therefore  the  report  <tf  the  overseers  is  the  rule  in 
this  case,  unless  the  creditors  wiU  prove  greater  quantities. 

No.  2.    1 7S7«  June  23.    Mitchell  aguinst  Mitchell  of  Blairgorts. 

Ths  Lords  found,  that  Padick  Mitchell  haraig  txHifinned  the  2000  m^ ks  and  interest 
thereof  as  creditor  to  his  brother  James  Mitchell,  taUor,  to  whom  he  was  nearest  of  kin, 
the  property  thereof  belonged  to  Patridc  from  dw  time  of  the  oonfinaatian,  and  was  in 
boms  of  Patrick  at  his  death ;  and  that  James  Mitchell  the  son  and  executor  «f  Patiid: 
having  ccmfirmed  the  same  mi^t  habUely  assign  the  same  to  Blairgorts ;  and  found  the 
confirmation  of  James  the  pursuer  executor  juoad  ncn  execuia  to  old  James  fita  creditor  to 
James  the  sondf  Patridc  was  inept  and  void ;— and  therefore  found  Blairgorts  the  fmfgnei^ 
preferable,  and  remitted  to  the  Ordinary  to  proceed  accordingly; 

No.  8.     1737,  July  5.    CoKNETT  Ogilvie  against  Stewavt. 

Th&  Lords  altered  the  interlocutor,  and  because  of  the  executrixes  renundation  of 
the  office  in  England,  found  she  or  Matthew  Stewart  has  no  right  to  ^ue  for  this  note ; 
and  separattm  sustained  the  discharge  by  the  administrator,  reserving  Matthew  Stewart^s 
action  against  the  administrator  in  England  as  accords.  This  carried  by  a  great  majority, 
inler  quo$  Amiston,  though  he  had  been  Lawyer  and  wrote  the  answers  for  Mr  Stewart 

No-  4.     1787^  July  27.    Rochead  against  Me  Hugh  Mueeay. 

4 

The  Lords  preferred  the  trustee  Mr  Murray  to  the  offioCi  seven  to  nz.  The  Justice- 
Clerk  did  not  vote.-^-lfith  November  The  Lords  adhered. 

No.  5.    17S8,  Nov.  7^    Mi&EiE,  and  Lock£[aet,  against  Inglis* 

The  Lords  were  all  of  opinion,  that  when  there^are  more  executors-creditors  confirmed, 
a  debtor  of  ihe  exeeutry  cannot  lawfully  pay  one  of  these  executcnrs,  without  the  know- 
ledge or  consent ^^the  other ^xecutcnrsNcreditors  but  upon  the  peril  of  the  payer;  and  as 
Mr  Inglis  did  not  pretend  to  a  bona^dcs,  and  indeed  was  tVt  mala^fide^  the  Lords  disallowed 
the  payments  made  by  him  to  William  tBglis,and  adhered  to  the  Ordinary's  interlocutor. 

No.  6.    1738,  Dec  6.    John  Norri^  against  Bethia  Law. 

A  WIDOW  having  confirmed  her  husband'^s  testament  omitted  his  first  wife^s  tocher  of 
9000merks.  Another  creditor  raised  an  edict  ad  omusay  and  the  executor  craved  to  be  ptt» 
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ferred  and  to  have  it  eiked  to  her  confirmation  because  not  dobieotnitted,  having  been 
covered  bj  her  to  ameeting  of  herhui9ba:Ad''s  i?iiitRtort  before  the  confirmation^  but  left  out 
because  it  was  payable  only  afler  the  debtor'^s  death,  who  was  and  is  still  ahye ;  and  the  other 
denying  that  discovery  and  insisting  on  the  point  of  law,  that  l)^ig  omitted  he  who  raised 
the  first  edict  ad  omissa  should  be  preferred,  I  am  told,  (being  myself  in  the  Outer-Ifouie); 
that  the  Lords  before  answer  allowed  the  executrix  to  prove  the  abdve  fiict. 

No.  7.     1 73^  Not.  7.    Mr9  Jeak  Cbaick  agAhmtAmf  Nafizjl: 

Thx  Lords  adiiered  to  their  foi'mer  interrcfCutDf,  and  found  that  an  ttssigtiadoif  evett  to 
a  curator  which  was  in  efiect  but  a  settlement  of  hia  succession  of  a  moveable  estate  was 
valid  in  lairv  iSty^'thdi  thb  gen^fal  iioittiisiatitln  of  exeetitDr  and  tmltrefsd  legatee  car-: 
lies  the  subject^  n€>twii^standing  t)%e  substitution- made  by  the  father^ 

No.  8.   1 741^  Feb.  20,27.  Mar&ajiet  Moubbay  agmnst  Agnes  SiMFgoK. 

8iV£ar^  of  110^  {MtiiMditrty  ffief  PifeiMeiK^  Dtufliitioi^y  anj  I,  thought  that  all;  e3C8eii^ 
tDt^ whither  creditimdtneai^^ of  kbb^^<M»fiki«d,-mi^^  e«i08:of  ail 

traifstfetioA^  Riade  tJ^et  eoflfiMMlkta ;  Sdly^  Tkmel»(SO/kM^mri&am  an  bo(  MSgodto 
cdmmunicate  the  benefiiTcC  tvMBfi6lbns  bdbre  iktyweif^-iiiffamk^A^  Sdly,  That  neither 
are  they  obliged  to  communitsate  e^Mes  iibfilfbed  betwii^t  -  die*  deofeetHdotive  and  ihstccm^ 
firmation.  Amiston  differed  as  to  this  last.  But  as  the  defender  here  was  relict  of  the 
defunct,  and  by  law  had  a  share  of  executry  unT^a^  elLdiided  by  contract  of  maMig^ 
2dly,  we  were  told  that  the  transaction  with  Primrose  the  creditor  was  in  effect  to  pay 
him  out  of  tlie  executry,— ^we  delayed  till  these  writs  were  produced ;— and  on  the  27th  in- 
respect  of  the  contract  betwixt  her  and  Frimrose,^  where  she  acts  as  executrix,  obliges  her* 
self  to  confirm  aqd  assign  a  subject  part  of  the  exeeutry  to  Lord  Primrose  in  security  of 
the  debt,; — ^remit  to  the  Commissaries  with  instructions^  that  diey  cause  die  executrix  com* 
municate  the  benefit  of  the  transactions. 

No.  9.     1742,  Feb.  19.    Colonel  M*t)buALL  against  Mr  Cl  M'Douall. 

The  Lords  found  that  the  citing  within  six  months  an  intrbmitter  ifith  a  d^funct'^ii 
effects,  who  afterwards  confirmed  as  nearest  of  kiii,  though  not  witilin  the  six  months  but 
about  a  month  or  two  after,  did  not  give  that  creditor  a  preference  to  oAer  creditors  who 
did  no  diligence  ¥rithih  inx  months;  and  revised  hWl  with<ait  answet^,  and  adhettd  to 
Driunmore^e  interlocutor  preferring  them  pari  fOam  ;v— thou|^  a  pelitioii  agajoist  a&'iaterlo- 
GUtor  of  mine  in  another  cause  4a  the  same  efiect^  on  a  dtation  against  an  executor  qm 
nearest  of  kin  ocmfinned  m  six  nuaitbs^bui  wheia  no  csraditar^  had  obtained  any  preference 
(was  ordered  to  be  answered.). 

No.  10.      17425  July  21.     C&EDITOBS  of  JOHNSTON  OgaiflSt  DlCKIESON« 

A  CBSD1T0&  dtijig  an  executor  qua  nearest  of  Idn  williin'  the  siscinciitfas,  when  no  ether 
areditor  used  diligence  within  that  time,  found  to  give:  no-  preference  to  him  exdusire  of 
Ae  other  creditors,  since  no  creditor  had  used  complete  diligence,  but  onlj  to  prefer  him 
jfari  passu  witfaL  them ;  and  adhered  to  m^r  interlocutor  unaDimoudj,  only  Dun  seemed  ta 
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liai^    The  Fi^fUtnt  8ai4 idKat he  w«8  for  havu^  hecmmierr 

jed  the  M«  <if  Hamuli  16^  but  none  thought  the  interlocutor  rijght 


No.  II.    1 743,  Not.  2.    A&MSTROKa  againH  SiE  D.  Campbell. 

An  executor  having  letters  of  administration  in  Ireland  here,  was  ordained  to  confirm 
Lefore  extract.-^N.  B.  The  pursuer  did  not  oppose. 

No.  12.    1748,  Nov.  22.    Anderson  against  Andersons. 

Ths  question  waa,  Whether  a  discharge  by  a  son  to  his  father,  his  heirs,  executorsi^ 
^md  sucoessors,  of  certain  intromunoitsjvkhreffQcti  of  the  scxns,  apdof  bis  baims  part  of 
^ear,  and  of  all  he  couldclaim  of  or  from  bim  and  his  foresaids  by  indthnMi^bi^de^^ 
or  f«r  any  odier  cause  or  occasion  whatsoever,  did^exclude  the.son  frpm.aupo^ing  in  the 
4aad^s  part  ?  The  Conmussaiies  found  ^tbat  it  did  exclude  :him.  )i\xt ,  iippn  ^Amhgi/on^B 
deport  we  found  it  did  not,  aa  we  found  in  a  :fike  etise  SOth  Jmie  1741,  Pii|i^  4C^P*^ 
Prmgle. 

No.  15.    1744,  Jan.  S,  13.    CREDITORS. of  Mr  Murray^  Compplinff, 

The  Lords  unanimously  found  that  the  lodging  the  money  in  C3iabcoei:8^s  haods  di  J^ 
'Hot  put  it  out  of  Mr  Murray^s  power,  a^  that  it  remiuned  in  hmis  of  Mr  Murray,  but 
found  suifi^ent  evidence  that  thelnllef  L.288  wasjof  theproceedsof  Sir  James  Eochead*s 
«xecutry,  and  therefore  found  the  creditors  and  nearest  of  kin  of  Sir  Jiunes  Rociiead  pre^ 
rferable  to  the  creditors  erf* Murray  the  executor;  and  adhered  to  the  interlocutor  as  to 
Gordon^s  Ull  of  L.120  sterling,  allowing  him  retention ;  and  as  to  the  question  with.  Mias 
Murray  as  to  the  household  furniture,  there  the  chief  question  was  anent  Miss  Murray^s 
right  of  redeemii^  the  bousehold  furniture,  wh^er  the  credijkocs  can  take  the  benefit  of  it, 
7he  point  anent  the  L.gSS  bill  Amiston  said  never  was  pleaded,  and  gave  his  opinion  for 
the  alteration,  and  13th  January  Adhered  as  to  the  L.288.     I  was  in  the  Outer-House. 

No.  14.    1 744,  Feb.  10.    Lord  Napier,  &c.  flgamH  Hamilton,  dec 

The  Lords  found  that  the  cautioners  ought  to  have  credit  for  debts  paid  by  Mr  Thomas 
3Ienzie8  before  confirmation,  notwithstanding  he  had  intromitted  with  other  moveables  of 
the  defenders  without  title,  and  that  the  creditors  were  not  bound  to  instruct  these  intro- 
missions exhausted. 

JNo.  IS.     1744^  NoY.^  27.    C^SBlXQRS  of  MiiRAAY  /^t;i;^t  His.  B'lSJ'Krr. 

Marquis  A^^-^^i^alx  being  debtor  by  an  open  account  to  Hugh  Soromerville,  his 
Commisnoners  gave  a  precept  on  his  factor  to  pay  the  money  to  Mr  Geddes  and  Mr  Murray, 
they  giving  their  discharge.  Mr  Murray  had  confirmed  his  wife  executrix  to  her  father,  but 
did  not  give  up  this  and  his  own  agent-accounts,  and  Mr  Murray  died  before  the  money 
was  paid.  His  relict  and  Mrs  Creddes  afterwards  eiked  this  to  the  testament,  and  compete 


with  Mr  Hugh  Murray^  her  husband^  creditors.  Amiston,  President^  Dun,  and  T, 
and  even  the  '  was  of  opinion  for  the  husband'^s  creditors,  and  all  that  spoke  except 

Lord  Tinwald.  However,  the  procurators  for  the  Lady  moved  for  a  hearing.  We  ordered 
one  for  Friday ; — and  after  ftiU  hearing  we  found  that  the  whole  deads*  part  of  executry 
was  established  in  the  nearest  of  kin,  by  confirmation,,  so  as  to  transmit  to  their  assignee, 
voluntary  or  legal,  notwithstanding  that  stmdry  particulars  had  been  therein  omitted!  1st 
December.  Con,  were  Hmning,  Strichen,  Eilkerran,  Tinwald.— -23d  January  1745 
Adhered,, rcniV.  Kilkerran  and  Tinwald., 

No.  16.     1744,  Dec.  18.      Blair  against  Dun; 

My  opinion  here  was  founded  on  a  point  not  at  all  mentioned  in  the  papers,  viz.  Whe^ 
tfaer  an  executor  nominate  is  liable  further  than  he  actually  confirms  or  intromits  with^ 
though  he  knew  of  the  other  debts  ?^— and  it  carried  pretty  unanimously  that  he  was  not 
liable  either  to  creditors  or  nearest  of  kin ;-— and  found  Aat  a  depending  process  of  count 
And  reckoning  for  that  executry  was  no  sufiicieiit  ground  o£  compensation^  or  retention  of 
any  liquid  debts  due  by  Blair  the  executor  to  Dun.. 

No.  17.    1 745i  July  30.    Cunningham's  CIieditoes  against  Gainer.^ 

'  Mary  Gainer  and  her  daughter  were  decerned  exeeutors  upon  a  g^ieral  assignation, 
which  the  creditors  opposed^  but  the  Commissary  preferred  her ; — and-  now  the  question  is, 
Whether  die  plate  should  be  rouped  to  the  highest  bidder,  or  if  she  be  allowed  to  keep 
them  at  the  apprised  valtie  ?  The  Commissary  ordered  them  to  be  rouped.  She  raised 
advocation,  and'  Tinwald  remitted  with  instiructions  not  to  rpup  ;•— and  the  Lords  Adhered^. 
reTiit.  Preddent,.  Dun,,  et  mt^. 

No.  18.    1744,  Dec.  21.    M*DouALt  offanist  His  Father's  Creditohs; 

Thk  Lords  found,  that  such  debts  as  he  was  cautioner  in  for  his  father,  whether  the 
debts  were  paid  by  him  before  or  after  confirmation,  he  might  pay  himself,  and  therefore 
altered  the  Ordinaxy^s  interioeutor.  2dly,  Also  as  to  debts  paid  by  him  before  confirma- 
tion, wherein  he  was  not  cautioner,  he  might  pay  himself ;— and  therefore  altered  the  Ordi« 
nary ^6  interlocutor  also  as  to  that  point,  which  preferred  him  only  pan  passu  with  the 
other  cr^sditors*.. 

No.  19.    1745,  July  9.    BiGGAE  against  Helen  Bee. 

Wx  first  found  unanimously,^  al  least  nem.  con^  that  the  daughter  having  survived  her 
mother  and  possessed,  the  corpora  ought  to  Be  confirmed  astn  bwau  of  her  in  name  of  hei; 
executors.  The  aecond  question  was  as  to  accounts  andbook^debts  arising  from  the  brewery, 
carriage  of  coals,  &c..  if  they  ought  to  be  divided  betwixt  the  mother  and  daughter,  that 
18,  the  daughter's  executors*  and  mother?s  nearest  of  kin  in  proportion  to  their  legal  interest 
in  the  effects  of  John  Wallace,  if.  he  left  any  free,  (whidi  was  Amiston  and.Tiitwald^s 
opinion)  or  if  the  whole  belonged  to  tlie  daughter,  who^  alone  had  right  to  the  tack;-« 
and  it  WMS  carried  that  th^  accounts  belonged  to  the.  dauighter.    Con.  were  StricheB> 
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Arnistcm,  and  Tinwald :  AQ  tlie  rest  for  it,— only  Leven  and  Kilkerran  absent.  The  next 
question  put,  was  upon  bonds  and  bills  in  the  mother  Christian  Ilanisay''8  name,  and 
which  did  not  appear  txfacit  to  be  the  proceeds  of  the  farm,  brewery,  &c.  unless  the 
mother^s  nearest  of  kin  bring  evidence  that  they  arose  from  other  funds ;— -and  it  carried 
*<  presumed.*^  dm.  were  Strichen,  Amiston,  Murkle,  and  Tinwald ;-— and  we  remittad  to 
the  Commissaries  to  proceed  accordingly  ;-— and  19th  June  and  9th  July  adhered  as  to  the 
two  first,  but  remitted  the  third  as  to  bonds  and  bills  having  no  relation  to  brewing  or 
coal  driving ;— -remitted  to  the  Commissaries  to  bear  parties  upon  the  presumption  ot. 
ei'idence  <m  either  side. 

No»  20.     1751,  Feb.  20.    Sp£Nce.  ^am^^  Creditoes  of  Alcork. 

Spsncx'^s  wife  being  decerned  executrix  to  her  grandfather,  made  over  the  debts  Uy^ 
herself  and  husband,  and  they  sued  Alcont  in  the  inferior  Court,  and  he  having  oorro^ 
borated  his  former  bmids  in  their  name,  they  after  raising  inhibition  on  the  depending 
process  produced  the  corroboration  in  that  process  and  obtained  decreet,  tliere  being 
no  oppoation,  which  diey  extracted  wTdiout  confhming,— and  thereon  adjudged.--- 
Then  in  a  competition  of  Alcom^s  creditors  they  ware  preferred  on  their  inliibition^ 
But  the  wife  afterwards  dying,  the  creditors  objected,  not  only  that  all  the  dili«^ 
gences  were  inept,  but  also  that  Spence  the  husband  had  no  right  to  the  debt, 
because  hia  wife  had  not  confirmed,— and  Minto  found  the  diligenea  void  and  nulL 
But  on  a  reclaiming  petitic»i  and  answers,  I  observed  that  though  the- interlocutor 
was  agreeable  to  our  ancient  practice,  yet  the  act  1690  discharging  charges  to  confirm^ 
and  our  practice  since,  has  made  a  great  alteration.  That  now  by  our  judgment  in. 
the  case  of  M^Whirter  and  several  otliers,  possession  by  their^nearest  of  kinivithout  con- 
firmation vests  the  property  in  them^  That  the  case  of  nomtiui  cfefrtYoncm  was  not  then 
determined,  because  it  might  be  of  bad  consequence  to  make  the  naked  possession  of  a 
bond  transfer  the  right.  But  I  had  no  doubt,  and- believed  it  had  been  so  found,  that  a 
nearest  of  kin  could  efFectuaOy  receive  payment  and  discharge  a  bend  without  conirma^ 
tion,  which  after  his  death  could  not  be  quareUed  by  the  next  sucoessor,^--and  if  he  could 
receive  payment  and  discharge^  I'  saw  no  reason  why  he  might  not*  take  the  debtor^i^ 
obUgement  in  his  own  name  ;-^and  if  in  this  case  Spencers  wife  might  have  discharged  the 
old  bonds,  and  taken  a  new  bond  in  her  own  name,.!  could  see  no  reason  why  a  bond  of 
'Corroboration  should  not  be  equally  effectual  to  her  and  her  assignees.  The  President 
was  dear  of  the  same  ojmiion,  and  argued  strong,-— and  in- the  end  we  altered  the  interior, 
cutor  almost  unanimously,  and  found  that  the  -diligences  are  not  void,  that  the  petitioner 
has  sufficient  right  to  the  debt,  and  therefore  preferred  him.  There  came  in  a  reclaiming 
petition  in  June,  but  4th  Jioie.we  refused  to  rec^ye  it,  because  after  the. reclaiming  days, 

« 

No.  21.  (1752)  1758,  Jttly  23.  SiR  A.  GRANT  against  Mrs  Burrows,  &e:. 

Captain  William  Burkows,  deceased,  and  Sir  Archibald   Grant  had^  many  great 
dealings  together,  and  in  September  1733'settled  accounts  together,  whereby  the  balance  in 
Burrows^s  favour  was  L.3806  sterling ;  but  as  Sir  Archibald' disputed  sundry  articles  of 
the  accounts,  Burrows  accepted  in  satisfaction  an  heritable  bond  by  Sir  Archibald  on  his 
lands  in  Scotland  for  L.2000  sterling,*— and  subjoined  to  the  account  there  is  a  mutual 
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release  orf  all  demmtds  {xreoedbg  the  date.  This  bond  Mr  Burrovs  waveyed  to  hb  ni&V 
fattier  Mr  Cartwright  in  Janutury  1734^  and  he  was  infeflt  in  March  that  year.  Buxwws  k 
dead,  and  so  is  Cartwright,  and  Mr9  Burrows  fmdher  two  listen  daughters  of  Cartwriglii 
having  served  heirs  to  him  sued  Sir  Ardiibald  for  the  L.20(X)}  whose  defi^Eioe  was  00m* 
pensation  by  sundry  debts  due  to  him  by  or  wherein  he  was  engaged  for  Mr  Buxrows, 
and  was  iorced  to  pay,  and  chiefly  on  account  of  a  copartnery  with  aun<ky  others  in  the 
Morven  Lead  Mines,  wherein  Burrows  had  a  oonsiderable  share ;  and  the  other  pagtiwars 
having  feuled,  the  creditors  of  the  Company  had  recovered  large  sums  fcom  Sir  Axdubald, 
and  he  had  also  made  large  advances  of  meal  to  the  Company.  .  And  on  report  14th 
January  last,  the  Lords  found  that  the  claims  arising  from  these  copartneries  did  not  fall 
under  the  said  general  release,---but  found  it  not  competent  to  Sir  Archibald  -after  the 
general  release  to  plead  compensation  or  retention  against  Cartwright  or  his  suaeessors, 
sot^even  for  debts  incurred  before  Cartwright'^s  assignation  or  infeftment^  (renii. 
Sjlkenran,  Leven^  et  me.)  But  found  sufficient  evidence  that  the  bond  was  qQnveyiod.by 
Itunows  to  Cartwright  for  security  and  implement  of  the  marriage-artides  betwixt  Mr 
JBurxews  and  liis  wife  &r  settling  L.3000  for  the  use  of  both  qx>U6es,  and  the  longest 
jfarer  of  themy-^-^md  found  no  sufficient  evidence  for  Sir  Archibald  to  plead  .compensation  or 
retention  to  the  extent  of  th?  annualrent  of  L<SOOO  during  Bunows^s  life.  Sir  Ardiibald 
next,  insisted,  that  Mrs  Burrows  has  as  executrix  administrated  to  her  husband  in  £ng« 
land,  and  had  possessed  herself  of  effects  to  satisfy  the  'L.SOOO,  for  security-  whereof  this 
4x>nd  was  omveyed  to  Cartwright,  and  therefore  the  bondtvas  now  in  bonis  of  Burrows, 
and  eompensable  with  debts  due  by  him ;— and  insisted  that  she  should  account  for  her 
intromissions,  and  this  process  be  stopped  till  such  aecount  ;-*-^aid  on  the  other  hand  Mrs 
SwrowB  insisted  that  she  could  not  be  obliged  to  account  in  Scotland  for  an  office  she  had  in 
^Elngland.  The  Court  was  muclulivided  upon  this  point.  Against  th^  accounting  a  judgment 
of  the  House  rf  Lords  was  all^;ed  in  the  case  of  the  late  Putchess  of  Hamilton,  and  for 
the  accounting  a  later  judgment  of  this  Court  in  July  17S2,  White  against  George  Skene^ 
^iCT.  No. '64.  p.  4644.)  and  therefore  the  Court  delayed  till  either  party  should  get  .the 
c^inions  of  learned  eounsd  in  England,  which  was  got,  and  printed  copies  given  in  to  us. 
X)n  the  part  of  Sir  Ardiibald  by  E.  JEvans  and  R.  Hodson,  and  on  the  part  of  ^rt 
'Burrows,  by  William  Murray,  SolicitoT'-General^  and  &.  Wilbraham.  Mr  Murray^s 
<^inion  was,  that  if  such  accounting  should  become  necesAury  inddaitally  to  a  question 
before  the  Cotut  of  Session,  he  thought  the  ^iquiry  might  be  made,  making  all  the  allow- 
ances which  would  be  made  in  Jogland.  The  rest  in  substance  agreed  with  him ;  but  the 
4>{Mnicai  of  Sir  Archihald''8  counsel  was  the  notwithstanding  of  which  the  Court 

was  much  divided.  Those  against  accounting,  uzged  that  that  account  bdioved  to  be 
judged  aeocHrd^  to  the  English  law^  witii  which  we  were  not  acquainted,  and  did  not  know 
what  debts  had  a  preference  in  England  and  what  debts  had  not,  and  that  Mrs  Burrows 
could  not  have  the  .necessary  compulsaiers  for  bringing  other  creditors  or  others  having 
interest  in  the  subject  into  Court.  The  other  Judges  again  answered.  That  was  no  more 
than  happened  and  behoved  lo  happen  every  day  where  transactions  or  dealings  in  Eng^ 
land  or  other  foreign  countries  happened  to  become  a  subject  of  dispute  here  either  by  way 
of  action  or  defence,  or  reply.  However,  it  carried  that  she  was  not  bound  to  account 
here,  six  and  the  President  against  five,  in  which  last  number  I  \r»$.    But  then  they 
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found  that  action  here  must  stop  for  such  time  as  Sir  Archibald  may  sue  her  in  England, 
and  for  that  they  alhmed  two  years,  and  in  tlus  last  I  did  not  vote,  becauae  I  doubted,  if 
die  was  not  bound  to  count  here,  whether  we  could  have  any  regard  to  the  defence  ?— 10th 
July  1754,  On  a  reclaiming  bill  for  Sir  Archibald,  and  answers,  which  were  remitted  to  the 
Ordinary  and  reported,  we  altered  the  first  part  of  the  abore  interlocutor,  and  found  the 
compensation  competent,  but  adhered  to  all  tlie  rest 
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No.  1.  1784,  Jdly  4.    William  Cunningham,  Supplicant 

Th»  Lordd  mHttedtortfasODiiiiary  on  llie  UUs^.  wkh  povec  to<gii»atlhe  factoiy  for 
the  minualrenta»bitt4iol  tke  pnocipdl  sum. 

No.  i:    1 196r  Now;  SO.    Eooab,  Factor  of  Cloudeo^  agmn$t  Cbxditobj.  . 

T^  Lords  adhered  to  the  interlocutor  31st  July,  finding  that  Edgar  the  factor  ought 
to  be  charged  with  the  annualrent  of  the  money  he  received  from  former  factors  whether 
principal  sums  or  annualrents  from  a  year  after  the  said  payments  were  made ;  but  re- 
mitted to  the  Ordinary  to  hear  him  on  the  allegeance  that  money  was  not  paid  him  but: 
only  bonds  assigned,  which  were  not  paid  till  1721.. 

No.  3.    17S75  Dec  16.    CasDiTORSof  Andeebon o^in^/  Handyside. 

The  Lords  found  that  this  general  factory  which  did  Bot  contain  even  a  power  to  com. 
pound  and  transact,  did  not  empower  the  factor  to  accept  of  this  trust-dispotltion.    They 
also,  at  least  several  of  us,  thought  that  if  he  was  bound  by  his  factor'*8  acceding,  that 
other  creditors  not  acceding  but  reducing,  would  not  have  liberate  him,  though  some  of  us^ 
seemed  to  doubt,  but  we  found  no  occasion  to  give  any  interlocutor  thereon. . 

No.  S.    1 7S8,  June  1 6.    Paingls  and  Porteous  againH  Kennedy.  . 

TfiB  liOfdi  adhered  to  theX)rdinary^«  interiocutor,  whereof  I  doubted  greatly  in  point 
of  law,  because  the  law  seems  to  make  no  distinction  between  foreigners  and  natives  as  to 
their  agents  or  factors  being  liable  for  them;  2dly,  The  practice  of  making  foreignern 
find  caution  dt  expensts  berth  in  the  Admirrity-Court  and  even  here,  supposes  .diat  the 
factor  here  is  not  liable.  Eilkerran  took  it  on  the  footing  aa  if  Pruigle  were  in.  effeet' 
assignee  though  not  fii  rem  nana.  But  I  doubted  that  an  assignee  suti^  b^tutJUk  on  a* 
bond  whereof  payment  had  been  made  to  his  cedent  wookl  be  liable  in  expenaes,  and  die 
interlocutor  did  not  put  it  on  that 'footing,  nor  did  the  rest  of  the  Loids^ .  and  yet  they 
seemed  to  agree,  that  one  acting  as  an  ordinary  agent,  if  it  were^  net.  upon  aftdonr, 
would  not  he  liable,  whiah^I  did  not  weQ  comprdiend. 
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No,  6.    1739,  July  19.    Robertson  against  Potter,  &c. 

Thk  Lords  found  Horn  being  factor  for  a  stranger  was  liable  for  tlie  expenses  of  pro 
cess,  and  that  too  upon  the  general  point  without  regard  to  the  specialty,  in  the  same 
way  they  dedded  16th  June  1738,  Pringle  against  Kennedy. 

No.  7.    1 739,  Nov.  SO*  Cr AWFURD  offainrt  Representatives  of 

Crawfurd. 

The  Lords  altered  the  Ordinary^s  inCeilocutor,  and  found  the  pursuer  had  ihejm  exe« 
gendty  though  we  thought  that  any  defence  competent  against  the  represeotatiyes  of  the 
granters  of  the  factory  would  be  competent  against  her,  and  in  this  we  were  pretty  unani- 
mous,  but  we  differed  more  as  to  John'^s  share  of  executry.  The  &ct  appeared  to  be,  that 
John  assigned  to  his  father  on  November  19th,  the  £Btther  and  the  other  children  granted 
the  factory  December  2d)  and  their  &ctor  made  the  transaction  December  10th,  and  from 
his  discharge  it  appeared  John  was  then  dead.  But  whether  he  was  dead  before  the 
factory  did  not  appear,  so  the  question  was.  Whether  John^s  share  of  the  executiy  not 
confirmed  before  his  death,  which  was  before  the  tnmsaction,  went  to  the  other  brothers 
and  sisters,  or  if  notwithstanding  thereof  the  father  had  right  to  it  by  his  assignation  from 
the  son  John  ?— and  it  carried^  that  it  descended  to  the  other  brothers  and^istersy  of  which 
opinion  I  was. 

No.  8.    1749,  Nov.  16.    MiNE  Adventuring  Company  against  BROwy. 

Browk  being  appointed  by  Sir  Robert  Clifton  overseer  of  his  mines,  and  by  his  orders 
laid  out  cpnsideraUe  sums  and  bcMTowed  sums  to  be  repud  out  of  the  first  of  the  produce, 
Sir  Robert  assigned  his  right  to  this  Company.  They  got  possession  of  the  mines,  but  a 
farm  of  M^Farlane^s  taken  by  Sir  Robert  upon  which  furnaces  and  other  expenave  works 
were  erected  was  still  retmned  by  Brown ;  and  the  Company  pursued  a  summary  remoT*- 
ing  before  the  Sheriff  of  Dunbarton,  who  ordered  him  to  remove.  But  on  report  by  Lord 
Drummore  of  an  advocation,  we  found  he  had  right  to  retain  these  subjects  tiU  the  assign 
nee  pay  or  find  caution  for  what  shall  be  found  remaining  due  to  Brown,  and  therefore 
remitted  to  the  Ordinary  to  pass  the  bUL 

No.  9.    1 750,  Nov.  2.        Lady  Gordon^s  Claims  on  the  Estate  of 

Tarpersie. 

Lady  Hab&iet  GoKDON^a  claim  was -objected  to  because  only  signed  by  her  factor,  who 
had  no  spedal  factofy  to  enter  such  claim,  which  we  repeUed,  because  he  had  a  factory  to 
pursue  and  leoovor  this  very  debt,  and  had  before  the  Rebellion  obtained  a  decreet  before 
the  Court  of  Session  in  Ins  own  n«me.  As  to  Henry  Lumsdean,— repelled  the  objection  to 
his  daim  that  it  was  for  bills  granted  after  1748,  andgave  the  like  judgment  on  thedaim  of 
Ann  Stewart,  mother-in  Jaw  to  the  forfeitii^  person.  But  as  to  Robert  Barron^s  claim  on 
bills  after  24th  June  1745,  we  superseded  detenniniog  the  objection  on  the  vesting  act 
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till  9tb  N0V«iber»  and  nfter  hearaig  at  die  Bar>  we  fbund  the  cUkn  oa  this  bill  fouUi 
not  be  fU9tMiied.  Tb^  only  thingthat  satisfied  me  was  the  act  4^o  Gea  I.  teUiqgtbe  mefln- 
Ulg  of  the  act  laia  Geo.  L  the  eniuiiy  ac^  wbidiis  ia  the  same  words  widi  the  Usii  rest- 
yi^act    MemiL  Dun, 

■ 

Na  10.  17S1>  Jan.  8,  Di^ummokd^s  Claim  on  the  Estate  of  Stkathallan- 

It  was  objected  a^^uQst  a  daim  for  Andrew  DrummoBd,  that  it  was  aot  engnedby  hiw^ 
aelf  but  by  John  Gordon  as  his  fiictor  by  a  faclorj  1737,  long  befoore  the  forfeiture  on; 
▼estiiig  act,  and  only  a  general  factory.  Answeied^  That  the  vestiqgact  allows  daims  to  be 
aigned  by  attcoiues  or  faolors,  and  that  very  nooeamry^  because  xiuuiy  daiiaants  might  bt 
in  foragn  ports,  in  the  East  or  West  Indies,  pnd  die  fiietory  is  very  ami^e  to  sue  and 
even  upltft  w  his  own  name,  but  for  die  grantei's  behoof,  all  debts  and  sums  of  mq^ey 
ih&i  due  at  that  should  be  due  to  him.  Minto  reported  this  ct^ecdon  for  advioe,  and  die 
Lords  unanimously  repelled  the  direction. 

No.  II.    X 7^3, Dec  6.    Hoy,  (Hogg)  against KENXEor  ^nd  M'L^ian. 

Massas  KENvanr  and  M^Lbam  in  Glasgow,  oonuaianooed  Hogg,  merchant  in  Rot- 
terdam, to  send  them  to  Glasgow  menduuit  goods,  viz.  madder  and  tartar.  He  shipped 
the  goods  OB  board  of  a  9hip  for  Leith  18th  August  1751,  and  got  the  skipper^s  bill  of 
lading,  two  buttsand  onecask,  not  spedfying  the  contents.  The  ship  sailed  S5th  August 
and  was  east  away  4th  September,  and  Hogg  acquainted  them  of  his  sending  die  goodp 
no  earlier  than  14th  September,  and  it  arrived  at  Glasgow  only  a  few  days  before  the 
news  of  the  loss  of  the  sh^  and  did  not  bring  with  it  the  biU  €£  lading,  or  invoice,  or 
iUp!s  name,  but  only  the  total  sum  due,  and  the  ddpper^s  name.  They  sued  him  iot 
h*6S$  die  price,  and  (ttoduced  bill  of  lading  and  copy  o£  invcaee.  They  obliged  him  t^ 
prove  that  the  goods  were  contained  in  these  casks.  But  their  chief  defence  was^  that  be 
had  not  advised  them  on  shipping  the  goods,  or  before  the  slap  sailed,  of  hb  obeying  tbm 
.commission,  and  neither  sent  the  bill  of  lading  nor  the  ship^s  name,  so  as  diey  might  in* 
aure^.  which  they  said  was  necessary  by  the  custom  in  oommissicms  from  Glasgow  to 
HoUand.  The  pursuer  agam  denied  both  the  custom  of  merchants,  and  the  custom  ip 
cQBuuissions  fixHn  Glasgow  ;-p4bat  when  Glasgow  merchants  intend  to  insure,  they  order 
the  factor  to  do  it  dther  m  Holland  or  England,  and  the  letter  of  advioe,  bills  of  lading, 
and  inv^ce,  are  commonly  sent  with  the  ship,  which  often  arrives  before  any  advice  could 
come  by  post  Lord  Minto,  Ordinary,  repelled  the  defence,  and  found  expenses  due;«— 
and  on  a  reclaiming  bill  without  answers  we  adhered  as  to  both,— -and,  as  to  expense^ 
thoi^bt  where  a  faetor  duly  obeyed  his  omimisdon,  he  was  entided  to  all  his  expenses;, 
whether  the  employers  were  litigious  or  not 
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No.  1.  17S7,June21.  Marion  Turkbull  c^tiu^  Ma&oaket  Ogim^e^ 

The  Loads  altered  the  Orimary's  intarioprtor,  and  found  the  gnmtiag  a  personal 
bond  in  exercise  of  the  reserved  fiwulty  omiU  only  have  a  pentmal  etEect,  but  not  reaUy 
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•ffect  or  burden  tlie*  lands  i^reeablc  to  what  they  had  done,  December  16th  or  IStH 
1724,  Saobef  Sinclair  against  Sinclairs  of  Barrack,  and  they  were  moved  by  that  deciuon, 
and  the  other  in  the  case  of  M^^eHan  of  Barday^s  creditors,  because  where  the  creditors 
are  not  named  in  the  reservatiiHi^  no  purchaser  can  discover  them  from  the  recorda  Vide 
21st  June  1737,.  when  tlie  Lords  adhei^ed.— -(26tli  June  1735.) 

Thiis  reclaming  bill  against  the  interfocutor  26th  June  1735  was  delayed  from  time  to 
time,  partly  till  the  then  question  between  these  parties  upon^  the  reliefs  consent  to>  the 
disposition  to  Gardener  were  likewise  reported,  and  partly  beeanse  of  the  importance  of 
tiie  point  of  law,  viz.  the  efl^t  of  a  reserved  facoky  to  burden  where  either  the  creditor 
er  the  sum  was  indefinite,  that  is,  where  either  it  wa^not  with  the  burden  of  a  particular 
debt  already  existing,  or  then  created.  Kilkerran'*s  difficult  was^  <ha%  thcdebts  were  not 
real ;  yett  if  the  faculty  was  real,  whidi  he  thought  it  was,  the  bonds  might  be- made  real 
by  diligence  ismd  would  he  drwwi^  back  to  tiie  date  of  the  faculty,  and  he  thou^t  this  was 
u  reservation  of  a  part  of  the  fee  to  the  extent  of  this  sum.  Amiston  seemed  to  think  the 
fiiculty  real,,  and  that  this  was  a  reserved  cstalse  efibctual  a^nst  singular  successors  ;  but 
then  he  thoOght  that  if  he  did  not  exercise  it  during  his  life  by  granting  infefitments,  the  ' 
.  bonds  granted  by  him-  o^vSd  only  be  preferred  to  singular  suecesser^  of  tite^  son*  according 
to  the  dates  ortheup  diligence,  and  therefore  was  fov  acHicanng.  I  ugpeed  that  it  was  a 
reserved  estate  but  not  a  reserved  fee,  or  part  of  the  fee  o?'thelfi]id%  since  the  whole  fee 
was  in  the  son,  who  was  the.  only  vassal,,  and  thai  vescrN^ed  etsM»  was-  no*  stn>Rger  than 
the  like  estate  created,  (if  the'  fither  was-  not  before  prc^rietor)*  as*  in'  the*  case*  of  the  Sin- 
flairs  and  of  the  Ronies,.  quoted  in  the^pi^Kro,  (and  i»  this  Amiston  agreed  with  me}  for 
both  of  them  ni%ht  gnant  infeftments^  but  tliese  iafeftaiaiits  would  be  preferred  only 
according  to  thav  dates  with  the  creators  op  siaguiflr  sueoessops  of  the  son  the  fiar :  That  if 
the  faculty  was  seal,  any  exeicise  of  itafter  the  fatlier^  death  wasinhabile^  at  least  eould  only 
be  preferred  according  tatheir  dates,  otheiiwiae  they  behoved'  to  be^ preferred'  to  aff  singu^ 
Jar  successors,,  qutmdocun^tt^  the  creditors  in-  them  should  adjpdget  At  last  witliout  »divij> 
sion  the  Lords  adhered;  But  as  to  the-otber^  question  now  reported'  by  Lord  Balme^M 
lino,  the  Lords  unanimousty  found  that  the  reKct  of  Dr  C^Hvie  by*  consenting  to  Gor^^ 
dener^s  dispoulion,.eontMning  expressly  theburden  of  that  fiKulty  veserved  to  the  £ufaer, 
excluded  fiom  competing  with  the<  children  of  Robert  Ogiivie  the  father ;  for  if  such  a 
faculty  had'  been  of  new  created  to  the  fathar  by  that  disposition,  it  would  have  been  a 
jus  quasUum  tertidj  and  binding  upon  the  velict  who- consented,  though  no  faculty  had 
been  reserved  .in- the  fisther-s  dispositioft  to^th«ap  debtor^ 

No.  2^  1 737^.  JUHQ  as.,     BOBXH WJCK  Oguhl^  THAJXES  MaIDBK  HoSSTTAt. 

The  Lords  altered  the  Lord  Ordinary's  interlocutor  and  preferrad  the  Hoq>ita}i  The 
most  of  us  thought  that  the  re8ei:yed  faculty  to  burden  being  hmited  to  the  husband'a 
Qtmsent  she  could  not.  burden  after  his  death  v*  2do,  that  a  faculty  to  bu»ien  did  not  give 
power  totally  to  alter.  Vide  the  Infbrmations,  where  the  gencaraL  question  is  treated  of 
faculties  and  prohibitions^,  whether  majari  ifUMt  jninu^  mU  e  centra ;  and  the  decision^  Hope- 
ton  against  Keith  oonceniing  a  tailzie  is  mentioned. 

*  Read  in  the  text  here,  "  with"  not  ^  without.*'  The  same  contraction  in  the  mftnusciipt  is 
.sometimca  used  for  the  one^  sometimea^for  the  other  of  these  woids.. 
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No.  S.  1 7S7,  July  28.  CBEBiTORg  of  DotroLAS  against  Isobel  Stewabt. 

This  fkcukj  to  burden  was  expressed  in  the  plainest  and  most  express  terms  possible^ 
so  as  to  make  any  personal  deed  in  pursuance  of  thait  faculty  however  licteift  to  be  a  real 
burden  on  the  estate.  But  the  Lords  thought  that  such  clauses  were  repugnant  and  con- 
traiy  to  law^  -and  therefore  they  found  that  this  was  not  sudi  an  encumbrance  as  could 
entitle  the  purchaser  to  retain  any  part  of  the  price. 

Na  4.    1 7S9,  Jan.  2, 7*  Alex.  Anderson  against  William  Anderson. 

Andbksok  Asponed  Ins  estate  to  his  son  William  reserving  power  to  burden  him  witli 
4000  merks  for  a  portion  to  his  son  Alexander  payable  after  his  own  death  or  Alexander's 
jnarriagei  which  should  first  hi^ipen.  Alexander  was  married  in  1728.  In  1730  thft 
father  granted  the  bond  payable  aft  hvi  son^s  death  with  annualrent  thereafter.  In  1737 
he  altered  and  granted  a  new  bmd^  bearing  annualrent  from  1728.  The  Lords  found 
that  the  fiitfier  ooidd  not  burden  his  son  William  with  annualrent  rtUro  before  the  date  of 
the  bond ,  and  7th  Jjoraary  17S9  acHiered,  and  refused  a  bill  without  answers. 

No:  5.   1789,  Nov.  14.  Cunningham  against  Creditghs  of  Balquhan. 

Thk  Jxxrds  agreed  that  Miss  Cunningham  upon  her  personal  bond  in  exerdse  of  the 
faculty  bad  no  real  right  upon  the  subject,  and  was  not  preferable  to  the  real  creditors  of 
the  son ;  but  they  found  her  preferable  to  his  pergonal  creditors  who  had  done  no  dili- 
gence (no  more  than  she  had}  to  affect  the  estate ;  which  to  me  appeared  a  very  new  and 
odd  decision,  that  in  4ximpeti(ion  of  creditors  merely  personal  for  the  price  of  the  lands, 
none^of  whom  had  any  real  right  in  the  .lands,  or  used  diligence  for  affecting  the  same, 
should  yet  be  preferable  one  xxf  them  to  the  resit,  ^ce  the  law  Icnows  no  priyil^;ed 
debts  upon  lands  cfther  than  what  are  reaL  Aniiston  put  bis  c^inicm  upon  this,  that  the 
reserved  faculty  was  an  implied  prohibition  to  the  son  to  contract  debt  in  prgudioe  of  the 
faculty,  and  the  Prendent  seemed  to  cany  the  observaticm  farther,  tobe  a  sort  of  inhibi«- 
tion  to  the  li^;es  to  lend  to  the  son  in  prejudice  of  the  faculty ;  but  Armtfton  would  not 
carry  it  so  far.  But  I  own  the  whole  went  far  beyond  the  reach  of  my  poor  understands 
ing.— 1.1th  December  Adhered  seven  to  six.—- Ftde  21st  June  17J7^  the  case  cf  Dr  OgiU 
I'ie'^s  Creditors,  (No.  1.) 


FALSA  DEMONSTRATIO. 


No.  1.  1786,  Julys.  Walkingshaw  agwiW/ His  Majesty"'*  Advocate. 

The  Lords  adhered  to  the  Lord  Newhall^s  interhxnitor,  which  £nda  <that  there  is  no 
misnomer  in  the  act  of  attainder  of  John  Walkingshaw.  Dun  differed,  and  Royston 
doubted,  but  the  rest  were  unanimous. 
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No.  2.  1 75^1 » Dee.  20^21 .  Ma,cdonald  agahM  His  MjaEsosv's Adyocate* 

Donald  Macdonald  of  Clanronald,  juq*  son  o£  Ronald  Maisdonald  of*  Clanronald^ 
being  attainted  by  act  of  Parliament,  the  Barons  of  Exchequer  caused  survey  the  estate 
of  Clanronald  as  forfeited  ;-*and  two  claims  were  entered,  one  of  the  liferent  by  RonalcT 
IVIacdonald  of  Clanronald,  his  eldest  son,  now  in  France,,  (from  whom  fit  factory  for  that 
effect  was  produced)  of  the  fee,  and  their  charter  of  the  estate  was  produced,,  which  ^"asto 
Donald  Macdonald  of  Clanronald  in  liferent^  and  after  him  to  Ronald  l^facdonald  his  son 
in  liferent,,  and  to  Ronald  Macdonald  son  to  the  said  Ronald  Macdonald  and  his  heir; 
in  fee,  which  failing  to  DonaM'  Macdonald,^  aecond  son  to  the  siud  Ronald.  Answered 
4s  to  the  file,,  thfe  daonoHt  was  the  penon  tfneaat:  to  be  atlainte^  snA  thou^  iSoiete  is  a 
ififfisKfiee  in  one  niigfe^ktterof  the  Glnastisii  name^  D  inateadr  of  R^  3?ieitlie  test  of  tb^ 
description-  suflcitotly  aaeertained  the  person^  and  m  ntisnofh^  cantiot  fi*  pleadM  oi? 
ohjedt^  to  an  acO  of  PapKament  where  flie  person  is  oAerwise  suiBcietitl^  descnbedf  a4 
ikaitaiiced  tlie  jio^ment  of  die  House  of  Lords  in  the  caad  of  Pitslpgti*.  But  tiie  Court  8U&« 
teintfd'  the  claim,  remt  Leiran.ce  Jusdce^CIerk,.  (tfie  P^BsilTent  wiu»  Bot  iiddi  us^  iMito 

Eilkerran.)  I  agaitti>  H&at:  it  wd9/  inqprt^per  to  spciak  ClidMr  of  mdUties  or  misnomers  in 
acts  of  Parliament :  An  act  that  has  the  consent  of  King,  Lords,  and  Commons  must  bind 
all  tHe  sulg^otB,  and  cannot  be  set  aside  or  OBduced.oii  mdlhies  r<BH]t  a  tifiswmier  supposes 
that  it  certainly  and  le^lly.  appears  who  wa»the  person  intended  though  misnamed,  and  if 
tiiat  appear  the^  act  must  bind  him,  and  the  Courts  must  judge  aocording.to  tlie  known  and 
Il&gal  meaning  of  the  act ;  and  therefore  t  wasof  the-opinion  that  was  afterwards  confirm- 
ed by  the  judgment  in  tlie  case  of  Pitsligo,  because  howeyer  it  was^  not  his  legal  name 
given. him  by  his^ patent^  yetit  was  tlie  namehe  was  commonly  known  by,  that  be  generally 
•  assumed  to  himself  even  in  solemn  deeds,,  and  that  was  commonly  ^ven.him  even  in  the 
records  of  Parliament..  That  fiame  and  designation,,  therefbre,  in. every  part  of  it  agreed, 
and  it  agi^d  to  none  other,  which  was  sufficient  legal  evidence  of  the  person  intended  by 
the  act  ;•— but  in  this  case  die  name  in  the  act  did  not  agree  to* the  claimant ;  that  though 
the  two  names  .differed  only  in  one  letter,  yet  they  were  in  reality  as  much  different  mtones 
as  Aiexandi^r  and  Thomas  in  the  case  of  General  Gordon,  and  diat  difference  was  known 
to  the  Legislature  as  appears  by  this  act  where;  both  names  are  mentioned,,  and  it  agreed 
aa  muck  to  hi»  s^cdnd  brotlier  aa  to  him^  fen:  his  name  is  Donald,  and  is  sen  to  the  same 
Ronald,. only  he  is  not  junior  of  CSlanronald^  and  if  diis  claimant  had  been  dead  at  the 
date  of  the  act,  it  would  have  agreed  idioUy  and  only  to  him..  In  tliis  case^v  as  Lord 
Advocate  would  not  admit  the  fact  that  the  daimanf  &  name  is  truly  RdnaTd  notwith- 
standing the  charter  produced^,  his  lawyers  said  it  would  be  proved  l^  perscms  of  credit  in 
€ourt,  and  prayed,  they  mjj^  b^  ^^ll^lrtidTeXtttffted;.  and  accordingly,  before  advising 
the  debate,,  we  took  the  depontioa  of  three  witnesses,  Mr  John  M^Kenzie  and  Rone 
M^Leod,  writers  to  the  signet,  and  of  M^Cemde  of  Eedcai^e,  wheceby  the  advising 
w|if  delayed  till  9)M  DeoeAibean . 

No.  S.  1132,  Dee.  26;  9fl*ARFofYfoda»m  fl^t^«rCctt^^ 

^  A  BOVD  being  granted  in  1683  by  Robert  Telfer  as  principal,  and  William  Gratiam  of 
as  cautioner,  wherein  one  of  the  two  witnesses  is  dengned  John  Agnellr, 


S£Mn»'#  tk^A^-f  FALSA  SEHIOS^STPAATIO.  ttA 


btfddiii^fiMuni  ft»  Wittian  Ii'viiie  of  BrntSiarW,  on  m\aA  inhantSoi^  M&ii^^^v^Geh  w^^ 
flftaiM^«rd»  oorrtibonited,  aSHi  tiie  anlmalfeiits  aocuriivdifted,  bj  the  eautioneir  ki  )6$9  An<$ 
179S^'-^tIle  inidMtim  b^g  objected  to,  for  thtft  the  bond  106^  was  nail,  diei^  beiilg  no^ 
9aA  pcMOB  an  Jrim  Aj^tT,  brother-german  of  Irfine  of  Bonshaw  ;«^sftisweiied».  It  msl 
dnly  «  ndflCake  in  caffiag  him  brotber-^gertnan  ini((ead  tsi  bro^r-in-ki/,  und  fbat  mcft 
eeuld  iiolitamul  the  \x^ ;  2diy,  homologafed  bj  tt»^  t#o  eoti^oboi^tktionft ;  SSLyf  one  of 
the  biothera- may  have  changed  bid  tfaof^.  We  fbnnd  Ae  bond  void  and  nuH,  and  the 
inliibition  <»  it,  unless  the  creditor  would  prove  that  such  was  the  witnesses  name  and 
designation ;  referenU  Weodball.  As  to  fiie  homologation  we  found  that  the  inUbition- 
must  stand  or  fall  with  the  bond  1693 ;  and  at  the  same  time  that  these  cofToboratiQDs 
would  not  even  bind  the  cautioner,  if  the  IxHid  was  void  as  to  the  prindpol. 

No.  *•    17S3,  July  5.    CeeditoAS  of  Lord  RuTifiVEN,  Compettitg. 

The  Goll^  of  Glasgow  were  creditors  by  bond  in  1732,  wher^n  he  designed  himsel£ 
James  Ruthvea  of  Ruthven^  having  not  then  taken  the  titles,  and  in  1746  they  adjudged* 
from  him  under  the  designation  in- their  bond,  and  had- Uiefirsteffect'ual^  adjudication.  In' 
1733  or  1734  ]|)e  took  the  title  of  Lord  Rutbven,  and  the  other  creditors  adjudged  under 
that  title.  Mr  Moncneff  being  without  the  year  and  day  of  tHe  Collegers  adjudication^ 
objected  to  it  as  upon  an  erroneous  designation^  or  if  it  was  right,  then  objected  against 
the  others  that  tliey  were  erroneous  and  void.  But  upon  report' of  Lord  Minto  both^ 
objections, were  repelled. 

No.  5.    1753,  July  6.    PftoVosT  Hamilton  against  T^At.Gi.iE%lsi. 

We  sustained  an  objectiiDn  against  a  process  of  sale  where  the  defender  was  eaUedi 
George  Hamilton,  though  his  true  name-waa  William,,  and  the  same  enxar  was  in  the 
decreet  of  adjudication  whereon  the  process  of  sale  proceeded. 

^^^  See  the  case  of  Borisdate  m  Notes,  wmx  FouFXiTva^: 
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No.  1.    1736^  Nov.. 24.    DincD0NAXD.<^$ti9n#<  Elizabeth  Baux. 

IbrLoider  found  die  relief  duo  to  Ae'supe^r  infen  lands,  unless  where  there  is.ex»-' 
pttss'pixmsion  for  it  in^tbe  fea.49hcrter.  Wa  had^  te  i«gard  to  the  spedalues  allq(ed.ui< 
tlus  eaaei^  but  detcftmined  the  gmersl  pamt . 
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Ko.  1.    17SS,  Jiine  2^7.    Ckeditokr  of  Poldean  against  Shabf.^ 

Ths  Lordsr  thifr di^«agaiH  found  as  they  had  done  some  yeacs  agoy-  (ihough  I  remenjier 
not.  the  year  or  parties^)  that  feu-duties  not  separated  from  the  superiority  by  decreet 
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or  asttgnation  <le6cended  to  tlie  heir  in  the  sujfeiionty  and  not  to  the  superiors  executdrs ; 
so  that  it  seems  now  fixed  that  such  feu-duties  are  heritable  both  quoad  creditarem  iSit 
debitoremy  which  is  agreeable  to  the  analogy  of  our  law,  since  a  novodamuB  was  always  a 
good  disdiarge  of  all  bygones  whensoever  fisillen  due,  and  is  agreeable  to  the  d^siou 
14th  December  1«76»  Earl  of  Argyle>  i(Dict.  No^  3&  p.  842.)  though  not  to  the 
reasoning  of  the  case  11th  July  1673,  Faa,  (Dzct.  No.  20.  p.  £449.)  There  was 
notliii^  else  matefial  in  this  case,  and  I  do  not  keep  the  pqiers. 

No.  fL    1 788,  June  S27,  July  28.    Scott  against  Scott. 

The  Lords  were  much  divided  at  first  anent  the  question.  If  the  superior  has  any  per- 
sonal action  against  tenants  or  intromitters  with  tlie  fruits  for  his  feu-dSty  ?  however  he 
may  have  one  against  his  vassal  ex -contractu.     The  President  and  Drummore  thought  he 
had  only  a  poinding  of  the  ground  but  no  personal  action.    Dun  thought  tliat  though  he 
'  had  a  personal  action,  yet  any  defence  competent  against  fiie  master  was  good  against 
him,  and  consequently  compensation.     I  humbly  differed  from  both,  and  thought  by  our 
Ukw  and  practice  his  infeftment  in  the  lands  gave  him  the  same  action  against  aU  intro- 
mitters  that  an  heritor  has  for  h^s  rent.    That  the  vassal  or  any  in  his  right  might 
defend  himself  upon  the  feu-charter  to  be  liable  no  further  than  the  feu-duty,  but  so  far 
ihey  must  as  intromittets  be  personally  liable,  though  bonajlde  payment  will  be  a  good 
defence,  and  quoted  Stair,  Tit  ScPEftioEirr,  §  7,  Spottiswood  verbo  Feus,  injine,  where 
there  are  two  dedsions,  Durie,  21st  July  16S0,  Moncriefi^,  (Dict.  No.  2.  p.  4185.) 
19th  July  1665,  Windram,  <Dict,  Na  ^.  p»  4188.)    The  case  was  delayed  from  the 
23d  till  this  day  that  we  had  Amiston,  and  he  difiered  from  all  the  fi:>rmer  opinions.   He 
thought  a  personal  acition  was  somefiroes  competent,  but  that  it  had  its  rise  only  from  the 
action  of  poinding  the  ground,  (that  is  in  other  words  only  natural  possessors  in  the  pro- 
per sense)  and  therefore  did  not  lie  against  a  tenant  after  he  was  removed.     And  upon 
the  vote  all  the  Lords  (except  mjnself )  went  into  this  ojnnion,  and  foundxhat  the  defender 
"being  removed  from  the  ground  before  the  process  was  nused,  a  personal  action  did  not 
lie  against  him.     I  did  not  hear  any  reason  given  for  this  opinion,  but  that  he  thought 
so,  and  some  answers  offered  to  some  of  the  authorities,  (except  diat  of  hord  Stair  and 
the  djecision  in  Durie,  as  to  which  the  answer  was  only  that  he  differed  from  than.)   But< 
I  humbly  thought  either  of  these  sufficient  to  determine  one  in  a  question  of  this  kind, 
unless  they  liad  been  either  agcinst  the  principles  of  law,  or  the 'opinion  of  -some  other  of 
our  lawyers  or  other  decisions  of  the  Court,  or  manifest  absurdity  or  inconvenience  had 
followed,  of  which  I  -sawnoney^ddndeed  J  thought  it  oontraiy  to  all  the  above  decisions, 
for  in  none  of  them  is  it  noticed  whether  the  defenders  were  in  thenabirai  possession  or 
not,  though  if  that  was  the  raim  decidendi  it  could  not  have  been  omitted,  and  the  Lady 
Balnagowan  was  only  an  asragnee  to  feu-duties,  payable  by  sub-vassals,  which  did  not 
entitle  her  to  postess ;  2dly,  If  intromitters  oiit  of  'possession  are  not  liable  because  a 
pcMnd|hg  the  ground  can  affect  them,  then  even  possessors  ought  to  be  no  further  liable 
than  the  goods  they  have  upon  the  ground  ,poindable,  but  not  to  the  extent  of  their  introt- 
mission ;  Sdly,  An  heritor  by  feuing  bis  lands  lias  less  security  for  his  feu-duty  than  a 
master  has  for  bis  rem,  audit  is  no  answer  th4t  a  feuar  may  apprise  the  property,  £ov 
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in  many  cases  the  feu-doty  is  equal  to  the  rent,  and  in  some  cases  the  King  was  limited 
not  to  feu  under  the  just  avail,  and  so  were  ward  superiors,  and  in  the  eye  of  the  law  the 
feu-dutj  18  m  these  cases  considered  as  the  rent  at  that  time ;  and  it  is  no  security  to  a 
superior  whose  feu-duty  is  equal  to  the  rent,  and  has  several  years  due  to  him,  that  by  aa 
expensive  cQIigence  he  may  take  back  the  property ;  and  I  believe  the  question  was 
dedded  in  the  year  1721  or  1723,  betwixt  Earl  Murray  and  Michael  Eraser,  as  marked 
by  me  on  Stair^s  Institutes.— N.  B.  We  would  not  advocate  the  cause,  though  we  altered 
the  Bailies  interlocutor,  because  it  was  within  200  merks,  but  remitted  with  the  above  in- 
struction.—28th  July  The  Lords  Adhered: 

r 

No.  i.    1740,  Dec.  10.    Scott  of  Harden  against  Peingle. 

Ths  Lolrds  unammously  found  that  bygone  feu^duties  go  to  the  heir  of  entail  suoc^ecL' 
ing'  m  the  superiority  and  hot  to  the  heir-  of  line  or^  other  sboeessors;  and  zefused  a^ 
xeclaniiing  hiH  against  Dnmunore^iDtetlocutor  as  to  that  poiiit  withouit  answera. 
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No.  «•    1785^  July  2».    AiTCHiESON  against  Bbown  and  Miln^ 

Thk  Lovds^adheredto  the  interlocutor  that  Murray'^s  wife  bad  only  the  liferent  and^not! 
the  fee. 

No.  S.    1 73^,  Nov;  20,  25:    Cunntngham  against  Walkxb; 

In  this  extraordinary  deed  disponing  lands  to  husband  and  wife  in  oonjunct-fee  and 
liferent,  and  longest  liver  of  them  two.  for  their  liferent  use  allenady,  and  the  Lm  and 
bairns  of  the  marriage  in  fee,  which  failing  to  tlie  husband^s  hdrs  and.  assignees  whataom^ 
ever,  the  Lords  found  the  husband  flar,.  and  not  the  eldest  son  of  the  marriage,  who 
was  said  to  have  existed  before  the  dispo6ition,*-unanimou8ly. . 

No.  4i.     1 735,  Nov.  25.    6h!LZ)B£K  6[  FJBiOGG  agoinst  GRANasn;. 

4 

TfiK  Lords  after  many  times  conndering  this  altered  the  interlocutor,  and  found 
Robert  Frogg  had.  the  fee  and  not  a  naked  liferent,  ^RoyBton'remtenic:  What  determined 
Newhall  was  only  the.  fanner  decisions,  v  but  L  was-  determined  oxdy  by  a  okiuse  that  I 
thought  suj^msed  fee  Mid*  proper^  might  desoend  to  some*  of  tiie  substitutes  to  wliom 
only  a  liferent  was  expressly.g^ven^^which  showed  the  diqpraeni  vobtntoi.  The ^renident 
and  Drummore  inssted  that  it  was  impoifiUe  afee  ooWd  be  t»  ptnitnii^  but  most  ef  us 
thought  that  did  not  iqpply  to  the  cfise. 
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No.  S.    1 789,  June  22,  July  3.    Feegusoi^  offainst  Jean  M^George. 

A  ^o^p  of  1000  Bierk?  payable  to  a  ;piaii  and  his  wife  and  longest  lirer  of  the  two  their 
Jieips  and  assignees,  pfooeediag  oa  the  luirrativc  of  the  money  borrowed  from  the  husband 
4ind  wife,  the  wife  having  survired  the  husband,  was  by^a  pretty  gieat  majority  found  to 
belong  wholly  to  the  wife  exclusive  of  the  husband^s  bars  and  nearest  of  kin  ;«-4M)d  afler-. 
wards  adh^^  without  answers.— -Ftiife  B^four,  Title  Assedation,  Cap.J3.v 

No«  6.     1740,  Norv.  9,  19,  28.     CAMPBELL  (Z^in^^CAHPfiELL. 

Ths  Lords  found  that  only  the  two  children  viz.  the  pursuer  and  defends,  who  sur« 
vived  their  mother,  have  a  title  to  the  sulgects  ld%  them  by  Mrs  Anderson  their  grand- 
mother ;  and  they  all  agreed  that  the  pursuer's  services  to  the  deceased  children  were  all 
firuidiMf.  Only  AmistoB  spoke  and  gave  bis  opnion  to  the  abevaffiKtf  andfor  the  very 
ffeason  mentioned  in  what  I  sulgoined  to  the  pi^Mrs,  viz.  tjiat  hem  wo  fee  was  conveyed^ 
only  an  ofaligement  to  dispone.— <8Sth  Norember  Adheaedt  md  nfiised  a  bill  without 
answers. 

No.  7. 1741,Feb.S4.  JohnLillie  (Riddell)  against^ ai^t^h  Riddell. 

The  Lords  without  answers  adhered  to  Drummore^s  interlocutor,  finding  that  a  dispo- 
sition by  a  father  in  his  son^s  contract  <^  marriage  of  lands  to  his  son  in  liferent,  and  the 
children  to  be  procreated  of  the  marriage  in  fee,  imported  a  fee  to  the  son,  as  we  found  in 
the  case  of  Frogg. 

No.  8.  1 747,  Feb.  6,  Nov.  6.  Scott  of  Harden  against  Christian  Riddeli^ 

A  BOND  of  1900  merks  to  a  man  and  a  wife  and  longest  liver  of  them  in  eonjunct-fee 
and  liferent,  and  thdr  heirs,  executors,  and  assignees,  proviso  that  notwithstanding  the 
said  fee  it  should  be  leisome  to  them  to  dispose  thereof  as  follows,  viz.  the  fee  of  500 
merks  at  the  disposal  af  the  said  Mr  Jolm  Nisbet,  and  the  other  700  merks  at  the  dis- 
posal of  the  said  Agnes  Riddell  by  their  writ  under  their  hand,  but  that  it  shall  be  noways 
lawful  to  the  ssud  Mr  John  Nisbet  to  assign,  uplift,  and  dischaige  any  port  of  the  pre- 
mises wiuiout  the  advice  and  consent  of  the  said  Agnes  Riddell :  The  wife  survived  and 
afterwards  died  without  uplifting  or  disponng  of  the  money,  and  her  executors  sued  for 
payment  Harden  pleaded  compensation  on  debts  to  the  extent  of  700  or  809  merks,  and 
Drummore  sustained  the  defence  for  500  merks  fitmi  Candlemas  1721  when  the  debts  did 
coincide,  but  repelled  it  as  to  the  rest  Harden  reclaimed,  and  at  advising  Inll  and  answers, 
compearance  was  made  tor  th^  husbaad^s  heirs,  who  insisted  Aat  the  husliand  was  fiar 
and  the  wife  only  liferenter  with  a  faculty  to  dispone,  and  not  having  used  it,  the  word 
**  hms^  meant  the  husband^s  heirs,  propter  dtgniiatmn.  We  took  under  consideratioQ 
who  was  fiar,  but  thought  there  was  no  oocatton  for  an  interlocutor  on  it  Amiston 
thoujght,'  diat  after  the  husbandSs  death  the  wife  was  fiar,  whether  jure  accrescendi  or 
non  decrescendi  eodem  rtdU.  Tinwatd  and  I  thought  as  die  bond  bore  receiptof  the  money 
ftom  both  liusband  and  w)fe,  Aat,  without  the  other  above  dauses,  was  sufficient  evidence 
ihat^ere  was  700  merks  iSie  wife^  monrf,  for  no  man  would  take  the  bond  so  were  the 
whole  money  his  own^  and  therefore  that  she  was  liar  of  700  medts  and  the  htisba&d  of 
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5Q0  merks.  I  add  that  sujqpose  the  husband  fiar  of  the  whole^  yet  tlie  wi^e  was  at  least 
nomuuUim  subsUtute,  and  her  heirs  in  case  of  her  survivanoey  agreeably  to  our  judgment 
Sid  June  and  3d  July  1739,  Ferguson  against  Jean  M^George. 

Na  9.    1750,  June  87.    Claim,  Alexander  Hay, 

Dismissed  the  daim  as  to  the  debts,  &c.  renitente  Dun.     Dismissed  it  also  as  to 
the  lands  of  Coalfield,  &c  renilentibuB  Dun,  Drummore. 

No.  10,    1 750,  July  18.    Simpson  against  Woedie. 

Bt  a  postnuptial  contract  between  llobert  RobertscHO^  younger,  and  Maigaret  Simpson, 
the  father  of  the  husband  dinned  some  houses  and  other  heritable  subjects  to  the  two 
spouses  in  conjunct  fee  and  liferent,  and  to  the  children  of  the  marriage  in  fee,  whicli 
failing  the  husband'*s  hdrs  and  assignees ;  for  the  which  causes  the  father  disponed  a  tene- 
ment in  the  Canongate  and  a  three  19  years  tack  of  a  shop^  inthe  same  terms  to  them  two 
in  coiiiunct  fee  and  liferent,  and  to  the  children  of  the  marriage  in  fee,  which  failing  to 
the  wiftrs  heirs  «nd  assignees;  and  it  appeared  that  the  husband  had  besides  got  fixm  the 
two  fathers  4000  merks,  which  he  is  bound  to  emjdoy  for  the  diildrenof  themanii^  and 
the  wife^s  father  a  bond  from  both  the  husband  and  wife  for  LiK)  sterling,  (I  su^poae 
the  half  of  the  computed  value  of  the  heritage)  payable  to  another  daughter  of  hia, 
Beatrice.  The  husband  broke,  and  a  sale  was  pursued  of  his  estate  including  what  was 
oonv«yedby  the  wife^s  fiuher;— and  she  prayed  those  subjects  to  be  struck  out  of  the  sale 
because  she  was  fiar«  Sundry  precedents  were  quoted  on  both  sid^  and  the  Lords  found 
that  the  wife  was  fiar  of  the  subjects  ccmveyed  by  her  father,  and  whereof  the  last  termi^ 
nation  after  the  children  of  the  marriage  was  on  her  heirs  and  assignees,  and  ordered 
tliem  to  be  struck  out  of  the  sale ;— and  it  had  some  weight  that  there  appeared  to  have 
been  a  tocher  in  money,  though  the  several  subjects  were  also  disponed  in  contempb- 
tion,  &C. 
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No.  1.    1741,  Nov.  Sf4.    Gullin  against  Hendlev. 

Oks  sued  on  ka  English  douUe  bond  feng  after  SO  yrars,  first  pleaded  jo/r«f  ad  diem^ 
which  imports  no  imxethanapresuniptiKm  after  so  long  time  that  the  debt  was  paid  ^-^and. 
that  being  overruled  because  the  creditor  lived  out  of  the  kingdom,  the  next  defence 
pleaded  was  nan  e^fadmnjinatdet  to  put  the  creditcnr  to  profve  ^  bond.  The  Ordinary 
found  this  defence  not  competent  after  the  other  had  been  overruled,  and  the  Lords  ad* 
hered  without  a  vote.    I  gave  no  ofnnion,  because  it  was  a  matter  of  Englifh  hw,  bu^ 

s 
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biydi  President  and  ArimtoA  agreed.    Tte  Pfeekkut  i«ld6d«  lurAar  Hmm^  tbAt  a  paf* 
ilRift  ^(ta  msfked  cm  llie  bond. 

*^*  (The  case  Morison  against  Stracfaan   (Gordon)  referred  ufider  the  above  case 

is  No.  32.  vece  Baneeupt,  which,  in  the  relative  note,  is  mentioned  to  have  been 

Goodnued  till  the  following  Tuesday.     Lord  I^lchies^s  "bote  at  that  day  is  as 

foHows  :^ 

In  January  and  February  1744  Gordon  cons^^  to  Morison  stobkings,  mnd  rtemtted 

%o  him  a  bill,  both  which  he  was  directed  to  apply  in  pajrment  of  a  biU  of  6ordon''s  due 

at  London.    Morison  sold  the  stoddngs,  bnt  the  purchaser  being  hi»  creditor  i^tiyned  the 

price,— and  he  discounted  or  sold  the  biU,  and  did  not  apply  it  as  Erected.     He  brcJce  in 

Harch,  and  ih  -April  there  went  against  him  a  comokissiGfki  oTbMkruptcy.    He  miiten* 

^  dt*'red  )nm&^  and  his  effects  and  gave  tip  Bfets  of  his  ^lelrt»,  and  inter  aUa  «his  debt  of 

€[6rdonV    Sat  Gordon  did  not  daim  before  tbe  Coitomissioners,  and  Morisoti  gc^  the 

(5iimceIlor^  certificate  that  be  had  cootpBed  with  the  «cafute.    Gordon  sued  him  in  tbi» 

C^odrt  and  recovered  decreet     Morison  came  lately  to  ScotlaaAid  ^and  was  tskea  with  ci^ 

Iton  at  "Gordon^s  isistance.    He  presented  a  biftc^  suspctiMon  and  fiberatimi  on  the  Chan* 

i-eHot^s  certificate,  which  *w?th  the  answers  Stridheh  tepoirted.     The  Court  was  divided, 

!Mahy 'bought  that  the  certificate  would  have  been  of  1ioefie(%here,  even  tx  eamiiate^  but 

becauise  of  the  prcoedeiit^  Masshiin  'and  Yeaman  i^mtist  S^fKmce,  and  Chi^c*  against 

Spence,  were  for  a  fuller  bearing  before  determining  finally^  and  therefore  would  have 

l^ttdsed  the  suspension  in  osder  to  try  the  question  e\''en  wtdiout  caution,  but  would  not 

fssR  fte  liberation  without  caution  at  \eaatfiu3icM  a«Mi,*«HSDd  upon  the  vote  it  carried  to 

^ass  opdft  caution  jMkpio  diaH  when  he  shall  be  called  for. 


aftagapaeaasaaaKiaa  1      11'  rr. 
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Ka,  K    1735,.  June  20;    Anderson  against  Stenton. 

These. is. nothing  relative  to  this  ease  m  Lord  Elcfaiet^s  notes.  In  his  Dictionary  he 
aefers  to  tiie  printed  papess.  They  are  in  the  Advocates^  Library.  Lovd  Le ven  had  pronoun- 
aed  an  interlocutor  sustaining  the  process  ^«  in  osderto  affed  any  effectswhich  tiie  defenders 
(who  redded  in  Berwick)  m^ht  haire  in  Scotlaaod.^  In.  a  jpetition,  drawn  by  H.  Home, 
afterwards  Lord  Eames^it  was  pleaded  ;^4hat  an  action  an^ly  for  payment  of  a  debt, 
auch  as  this  was^  was  veiy  dif^rent  firom  a^^foithboming  proceeding  dn  mre^ent  jvrt^ 
iit^miUfiadaiej^  ^omm; — a  dtalion  of  a  native  of  *£codaiid.  resida]^  abroad  might|m)- 
ferly  be  jpv^ at ttaurket  cross,  pier  and  du>ie^.  but  a&reigDer  coukT^not  babilely  be  so 
titcdi  "COPBoquqMtly  bo  decree  ^  containkig  a  [personal  eondiusiaB  could  be  pxooDunoed 
if;aiHBtliim';*^thepuxfeutfrhaaoende0oended^ai  aoeffiBots  i&^ScotIand9  wluchif  he^addcHie 
ar  w«re  atitt  to  do,  they  might  perhaps  be  adj«Mi^|ed  4o  hka  in  this  process;  since 
ddtoiic^.  aiyiPUneitt  be  genendlj^  the  fiivt  step  for  praservatioa,  to  fix  the^goodanithin 
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the  jurisdiction,  jet  it  is  not  neoessarj,  a»  the  jurisdiction  is  founded  by  the  situatian  cf 
flic  effects  locidly  within  the  temtoty. 

In  Ae  answer,  written  by  Alexander  Gkurden,  it  was  contended  that  it  ymuid  he  time 
«nqugh  to  condescend  on  effects,  when  the  interlocutor  as  limited  by  the  Ordinary  became 
final,  the  argument  in  the  petition  being  inconsistent,  as  even  arrestment  could  not  be 
used  without  previous  dtation. 

It  does  not  iqvpear  by  any  notandum  upon  the  printed  papers  whether  the  petition  waf; 
refused  or  not— >£DtTOB. 

No*  2.    17S6,  July  14,    RoBEETSON  against  Potter. 

The  President  said  he  rem^nbered  while  he  was  at  the  Bar,  the  Lords  severs^  times 
in-  suits  at  the  instance  of  strangers  obliged  tliem  to  find  caution  in  the  re-convention 
against  them.  I  also  thought  the  Lords  may  couhl  cogiiita  ordsuu  such  caution  at  the 
instance  of  parties  not  residing  within  the  jurisdiction  of  this  Court,  yet  I  thought  there 
was  no  reason  for  it  here  where  the  reason  of  reduction  was  proved,  and  the  proof  only 
allowed  to  prove  Robcrtson*s  defence ;— and  upon  a  divisbn  it  carried  no  caution. 

Na  3.    1*789,  July  19.    Robertson  against  Potter  and  Horn. 

See  Note  of  Na  &  voce  Factob. 

Na  4.    1745,  June  11.    Westcomb  aguimst  Dodos. 

DoDDS  pursued  adherence  and  aliment  c^ainst  Westcomb  who  once  had  an  office  in 
Exchequer,  but  which  he  resigned  several  years  ago ;  and  as  he  was  originally  an  English- 
man,  so  now  he  resides  there ;  but  the  pursuer  alleged  she  was  married  to  him  while  he 
tended  here,  but  after  he  gave  up  his  office,  though  she  says  she  did  not  know  it  He 
compeared  by  his  procurator  in  the  Commissary  Court,  and  declined  the  Court,  as  being 
not  subject  to  that  jurisdiction.  They  repelled  the  declinator,  and  the  question  was  brought 
before  us  by  advocation.  Tinwald  thought  this  being  locus  contractus  it  founded  the 
jurisdiction,  eqiedally  being  a  guttstio  status.  Amiston  was  of  the  ^ame  ojunion,  because 
of  its  being  a  qtutstio  status.  The  Lord^  sustained  the  jurisdiction  by  k  great  majority, 
rant.  Preod^it,  and  Minto^  Ordinary. 

« 

No.  5.    1 749,  June  8.    Count  Antonius  Leslie  against  Gordon- 

CovKT  Antonius  Leslie  having  carried  the  succession  to  the  estate  of  Balquhaio  b> 
an  appeal  to  the  House  of  IxMrds  against  a  judgment  given  by  us  in  favours  of  jVIajor 
Leslie  of  Pitcaple,  the  Coimt  as  heir  of  entail  raised  reduction  of  a  settlement  of  a  partqf 
the  estate  made  by  the  last  Balquhain  in  favours  of  his  brother-uterine  James  Gordon, 
and  failing  him  of  his  two  sisters-uterine,  whereof  the  eldest  is  now  Lady  Forbes,  as 
nade  contrary  to  the  limitations  c^  the  entail  of  the  estaite.  James  Gordon  being  excepted 
bom  the  indemnity  and  a  bill  fiir  high  treason  found  against  him,  po  cranpeanuice  waa 
made  for  him,  but  it  was  made  in  name  of  his  two  asters  substitutes,  who  objected  to  the 
Cknmt^s  title,  that  he  waa  incqiaUe  to  succeed  to  land  in  Scotlmd  as  an  alien  bom  out 
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of  the  King^s  allegianoe  and  not  naturalized^-^SJo  as  Papist.  The  pursuer  objected  to  the 
Ladies'"  title  to  oppose  his  reduction,  that  they  were  not  called,  and  that  it  was  a  aubstitu* 
tion  at  large,  alterable  at  pleasure,  and  gave  them  no  right.  All  tlie  questions  were 
repcNTted  by  Drumoiore  last  Session,  and  the  defenders  undertook  to  produce  a  factory  or 
mandate  froan  James  Gordon,  and  the  Court  remitted  the  objection  of  Popery  to  tlie 
Ordinary  to  enquire  what  was  the  pursuer^'s  age,  and  appointed  the  other  pmnt  to  be  heard 
Tuesday  last, — and  then  a  factory  was  pvodoced  by  Inm  to  his  Lady  to  uplift  the  rents  of 
this  estate,  appoint  factors,  set  tacks,  &c.  which  was  objected  to  as  not  sufficient  to  defend 
against  this  process.  Some  of  us,  particularly  the  President  and  I,  thought  the  Ladici* 
substitution  was  no  sufficient  title  to  defend,  being  alterable  at  pliEsasure,  But  we  all 
agreed  that  the  Lady^s  factory  was  a  sufficient  title  to  defend  against  a  reduction  of  Cow* 
bardic^s.  right  ta  these  lands,  as  it  was  undoubtedly  to  maintain  his  possession,  and  as  every 
tenant  having  a  tack  from  him  had  interest  to  defend  against  the  reduction,  much  more 
had  the  factor  who  liad  power  to  grant  these  tacks ;  and  therefore  diey  proceeded  to 
debate  the  general  point,  whether  on  alien  can  inherit  lands  in  Scotland  ?  as  to  which 
tide  the  papers.  The  pursuer's  lawyers  were  not  quite  agreed  whether  an  heritor  in  Scotland 
must  be  a  ligiua  homo^  owe  allegiance  to  the  King  or  not.  Lockhart  seemed  to  think  that 
i^ot  necessary.  But  then  there  was  a  glaring  obstacle,,  that  there  coidd  be  a  King's  vassal 
proprietor  of  lands  in  Scotlknd,  and  yet  no  subject  of  the  King\  nor  subject  to  his  Taws, 
nor  who  owed  any  aHeg^nce  to  faim,  and  whooonseqaently  oould  not  hi  guilty  of  treason, 
nor  be  punished,  or  forfeit  as  a  traitor,  and  though  if  he  came  to  Scotland  he  might  owe 
4  temporary  aQ^iance,  tliat  would  evaiush  as  any  other  stranger^?  upon,  his^  going  away, 
and  be  and  his  successors  might  continue  proprietors  widiout  ever  being  in  Soodand. 
Crugie  again  maintained  that  he  would  owe  allegiance  and  be  entitled  to  protection  and 
all  other  privil^es  as  a  natural  bom  subject,  and  consequently  to  elect  or  be  elected  to 
Parliament,  diough  by  ^iie  act  made  some  years  ago  naturalization  in  Parliament  cannot 
gi%'e  a  foreigner  right  to  hold  any  office  or  to  sit  in  Parliament  But  then  the  purchasing 
a  warehouse  or  cellar,  or  a  cottage  and  yard,  not  only  would  before  the  Union,  give 
any  foreigner  all  the  rights  limited  e^'en  by  statute  to  Scots  subjects  as  the  making  and 
transporting  salmon,  herring,  andcod-iish,  by  the  2d  act  1705,  &c.  but  also  now  since  tlie 
Union  it  would  give  him  all  the  privileges  of  trade,  holding  offices,  ^tting  in  Parliament, 
&c.  that  a  British  subjectican  hare,,  and  more  than  an  act  of  naturalization  can  now  give. 
In  the  argument,  there  were  quoted  for  Ix>th  sides  Craig  Dc  Feudis  in  divers  places  where 
his  whole  reasoning  is  against  aliens,,  but  concludes  that  he  is  quite  uncertain,  as  to  the 
practice,  and  a  decision  from  Harcarse,  Infefth ekt,  No.  595,  March  1683,  Creditors 
of  Kincardine  against  Heeve  Vani  Somerdyke,  (Dict.  No.  L  p..  4685,  and  the  pursuer 
quoted  M^Kenzie^s  obser\*ations.on  R.  M.,  act  1558  naturalizing  Frenchmen,  and  7th  act 
1669)  who  at  the  same  time  hardly  givea  any  ophuon..  On  the  other  hand  to  pcove  tlie 
necessity  of  naturalization,  the  defenders  appealed  not  only  to  these  two  acts  but  ta 
many  acts  of  naturalization,  some  by  the  Kmgy  some  by  the  Parliament  from  1537  down 
to  the  Union,  and  one  gift  by  the  Crown  to  Herribt'^s  Ho^ital  of  land  belonging  to  a 
stranger  dying  here,  because  tliere  were  no  heirs  witliin  the  kingd^mi, — and  they  quoted 
many  lawyers  to  prove  that  such  was  the  Roman  law,  feudal  law,  the  laws  of  all  the 
nations  in  Christendom^  and  that  by  the  principles  of  law  a  man  could  not  be  the  subject 
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or  liege^fum  of  two  diffefent  States^  (though  that  certiunly  does  not  hold,  for  i  naturaKza^ 
tion  in  one  State  doe^  not  exeetn  the  perscm  from  the  all^anoe  he  owe^  to  the  State 
where  he  was  bom,)^^aiid  the  pursuers  were  forced  to  give  up  both  the  old  Roman  and 
feudal  livws^  only  said  that  this  last  was  local,  and  varied  in  different  countries,  and  that 
BuocesMDn  was  a  noturat  right  which  could  not  be  refused  without  some  statute  or  custom. 
The  defenders,  admitted  that  aliens  may  purdiase  and  even  testate  on  moveables,  (as  they 
also  may  do  in  England,  though  they  stricdy  aiSiere  to  the  law  that  strangers  cannot 
succeed  in*  heriti^)<  and  quoted  an  old  statute  fin:  it,  Stat.  Gul.  Cap.  30.  The  Court 
unanimously  found,  that  an  alien  couM  not  by  the  law  of  Scotland  succeed  to  hmtage 
without  being  naturalized,  and  found  tliat  the-  pursuer  is  an  ajien,*— for  it  was  disputed, 
that  since  hisgrandfadier  was  ori^ally  a  Scotsman,  thougli  both  his  father  and  he  were 
bcmi'  in  Grermany  and'  never  were  in  Scodand,  yet  he  was  a  Scotsman,  which  we  repelled 
without  any  diifliculty. 

I  should  also  have  noticed^  that  the  pursuer  founded  on  the  former  judgment  \nth 
Major  Lesfie  not  as  resjud&ata,  for  die  parties  were  different,  and  this  point  never 
pleaded.  But  as  the  Court  knew  tilat  the  Count  was  a  fcM'eigner^  it  was  pars  judicis  to 
notice  it  thoug!^  not  pleaded.  I  should  also  hove  net)eed>  that  the  defenders  quoted  for 
them  Craig  in  his  book  De^  SuccessionTf  which  is  much  move  positive  against  aliens  than 
his  treatise  De  FtudU,  though  the  purpose  of  his  book,  was  to  maintain  King  James'^s 
right  of  succession  to  the  Crown,  of  England.. 


FORFEITURE. 


No.  1.     I7S4,  July  5.    James  Lord  Oxford's  Forfeiture. 

The  Lords  adhered.    My  reason  was,  that  the  Clan  Act  provides  that  no  convictibn  of' 
attainder  shall  hurt  or. prejudice  the  right  or  diligence  of  any  creditor,,  whereby  I  thought 
^  the  case  was  to  be  consklcrud  as  if  there  bad-  beai  no  attainder.. 

No.  3.    1 740,  July  8.    Earl  of  Sutheblaxb  against  Ross. 

The  Lords  found,  tliat  for  preserving  the  pursuer'^  casualty  of  recognition,,  it  was  ne^ 
cessary  for  him  to  enter  a  claim  thereof  before  the  Commissioners  appointisd  to  enquire 
into  the  forfeited  estates,  and  that  notwithstanding  his  right  as  superiorof  the  lands  sul>>. 
ject  to  the  recognition  by  the  act  Itho  Geo.  for  encouraging  superiors,  fee.-— «nd  found  that 
no  sufficient  daim  thereof  was  before  them,  and  thereforefound  that  he  cannot  now  insist  in 
this  declarator  of  recognition.  The  first  carried  by  a  good  minority,  but  the  second-  only 
by  the  President's  casting  vote.-«^24lh  June  lT4fl  Adhered.. 

No.  4.     1740,  Niov.  14.    H'OTiE  of  Billie t^tnrf  Hume  of  Ninewalls. 

NiNEWALLS  being  by  decreet^arbitral  bound  to  pay  4000  merks  to  Hume  of  Wedder- 
bum  foe  the  superiority  of  some  land  which  Wedderbum  was  d'ecemed  to  dispone  to 
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him,  Wedderbucn  assigned  the  4fOOO  nierksi,  which  by  progress  k  now  on  Nittimi  Hume^s 
person  ;-*-and  bai^  afterwards  for£»ited  before  he  bad  di&poD«d  the  auperiority^  Ninewalls 
got  the  superiority  decerned  to  him  as  Tassal  upon  the  Clan  Act ;  rnid  betng  sued  for  pay** 
ment  of  the  price  of  the  superiority,  lus  defence  was  tliat  Wedderbum  had  not  conveyed 
it  to  him.  The  case  was  long  argued  on  the  Bench.  Amistoa  tttfNight  that  if  the  supe- 
riority could  after  the  forfeiture  have  been  claimed  on  the  decreet<«rlMtral,  that  he  would 
be  liable  although  he  took  it  on  the  Clan  Act,  but  he  thought  that  there  lay  no  daim  in 
law  either  to  property  or  superiority  of  lands  after  forfeiture  upon  personal  deeds  or  oblige- 
ments.  The  President  was  of  the  same  opinion,  and  that  if  any  claim  had  lain  upon  the 
minute  of  s<de  while  the  price  was  not  paid,  the  claimant  must  have  paid  the  price  to 
the  Crown,  or  its  donatar,  whether  superior  or  vassal ;  nay  he  thought  that  if  Ninewalls 
had  pind  the  price  he  might  not  only  have  taken  the  superiority  on  the  Chm  Act  as  vas- 
sal, but  also  (if  Wedderbum  had  not  other  creditors  to  exhaust  his  estate)  mi^t  have 
claimed  back  the  price  out  of  his  estate.  But  the  Court  thought  that  on  the  statutes  con« 
ceming  forfeitures  there  lay  a  claim  upon  the  decreet-arbitral  fiir  the  auperiority,  both  on 
the  Clan  Act  and  Act  of  Enquiry ;  that  that  daim  was  not  pvgudged  by  the  for- 
feiture, or  by  the  gifl  to  superiors  and  vassals,  and  that  bis  clainuqg  on  the  gift  as  vassal 
could  not  prejudge  the  onerous  assignees  to  the  price,«Hind  therefore  found  him  liable. 

No.  5.    1 742,  Feb.  25.    M*Kenzie  against  Officers  of  State. 

We  all  agreed  that  by  the  act  6to  Geo.  II.  purchasers  of  forfeited  estates  formerly  held 
feu  of  the  Crown  were  to  hold  them  blench  and  free  of  all  feu-duties,  and  that  notwith- 
standing the  blunders  in  the  act  4to  Geo.  II.  But  our  difficulty  was,  whether  the  Crown 
intended  to  give  away  these  feu-duties  ?  which  was  no  difficulty  in  law  but  in  equity.  But 
Amiston  told  us  he  assisted  in  framing  the  act  6£o  Geo.  II.  that  it  was  intended  to  free 
the  purchasers  of  these  feu-duties,  and  to  correct  the  blunders  in  the  former  act,  which 
removed  our  difficulties,  and  we  found  in  favours  of  the  purchasers.  25th  February  1743. 
The  Lords  Adhered,  and  refused  a  bill  without  answers.— (87th  Nov.  1741.) 

Na  6.     1 748,  Nov.  4-  ALEXANDER  GORDON  ogoinst  Officers  of  State. 

Thx  late  Sir  William  Gordon  ndsed  reduction  against  Gordon  of  Muiresk  of  a  sale 
of  some  lands  bought  by  him  from  Greorge  James  Gordon,  on  pretence  of  a  prior  minute 
of  sale  betwixt  the  pursuer  and  tlie  said  George,  and  Balmerino,  Ordinary,  assoilzied  and 
deoeraed.  Sir  William  reclaimed  to  us  by  petition  and  additional  petition,  which  were 
V>th  answered,*! — ^but  before  advising  Sir  William  was  attainted  of  high  treason,— «nd  the 
defender  upon  a  diligence  cited  the  Officers  of  State,  and  intimated  the  process  to  Lord 
Advocate,  who  declined  to  meddle  in  it  This  day  at  advising  the  Lords  doubted  whether 
they  could  advise  the  bill  and  ^answers  because  Sir  William  was  attainted,  and  the  Officers 
of  State  not  properly  in  tlie  ^Id  to  give  any  judgment  against  them  ?  and  the  President 
at  last  pn^wsed,  that  in  Kgard  they  were  called  on  the  diligence  and  the  process  inti- 
mated to  Lord  Advocate,  who  declined  to  support  the  petitions,  to  find  that  they  were 
fallen,  and  to  allow  the  decreet  jMronounced  to  be  extracted. 
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No.  7-     1 749,  July  18.    Ci.aim,  Thomas  Drummokd  of  Logie. 

TsE  Lards  piretty  imanimmMly  found  that  James  Draminoiid^  commoilly  called  Duke 
of  Perth,  having  died  11th  Maj  1746|  long  before  the  time  allowed  for  hb  Buxnendeiiiig 
himadf^  hcwaanot attainted  by  the  act  of  Parliament  nor  his  estate  Haer^  feifetted 
to  the  Crown^  mid  therefore  leave  it  to  tiie  daimaxrt  to  ioHow  out  his  right  1p  thajt  estate 
in  the  ordiiMiry  oenrse  of  law,    Essdale  was  against  the  judgmesit,  Kiikerran  was  nan 
Uqu^,  and  Leven  thought  the  Court  not  competent  to  judge  of  the  question.  All  the  re^t 
voted  for  it     The  President  for>sonie  time  doubted  of  our  jurisdiction,  but  his  doubts- 
were  removed.    He  spoke  first,  and  was  clear  both  on  the  question  of  the  jurisdiction  and 
aiao  «n  the  pirincipal  question..    The  reasdos  of  my  opinion  were  chiefly  two :  I  Aought 
the  senditien^if  he  do  tnt  surrender,. ftc.  wmb  clearly  suspensive  »id  not  resolutive,  for  that 
such  aa  did  sumidkr  it  ooiild  nc(t  be  said  diat  ihey  ever  were  for  one  moment  attainted 
of  lii|^  tveasMi,  wiicwms  bad  it  been  only  resi4i»tive,  tiHen  notmthstanding  the  mirrender 
tbey  trofy  «toed  sMoiifcad  fram  ISA  AspiH  M  the  date  cf  their  surrender ;  and  if' 
it  waa-sttspeasive,.  then  Jmi«b  Drummond  was  a  free  li^  at  the  time  of  his  deatH,. 
and  Us   estate  devcflpad  to  has  hdrs  or  disponees,  and  die  act  could  no  more  be- 
constructed  to  aClainit  him  after  his  death  no  more  than  if  he  had  Been  dead  befbre^ 
the  act  or  before  IStfa  April,  or  before  >diat  Seooon  of  Parliament;  and*  though  I 
did  not  dispute  the  Parhament'^s  :power  to  attaint  tnotors  after  their  death,,  as  they 
did  in  the  case  of  CromrweB  and  others,  yet  it  is  not  done  as  an  attainder  per  verba 
cfe  presentij  -bilt  that  they  sludl  be  adjudged  and  taken  to  be  attainted  of  high  treason  as  if 
they  had  been  attainted  during  theiF  lives,  and  the  difiercnce  in  the  enacting  words  as  to- 
persons  dead  and  persons  alive  but  fled,  in  tlie  act  SOth  A'nne  13th  Cap.  2d,  is  remark- 
Me ;  and  therefore  I  cannot  think,  tiiat  if  imy  of  this  last  class  had  afterwards  been  proved, 
to  be  then  dead,  that  they  would  have  been  diereby  attainted ;  and  as  this  act  attainted  a 
person  supposed  to  be  in  bein^,  and  there  was  no  such  person  in  being  as  James  Drummond '. 
on  the  ISdi  July  1746,  till,  which  Ume  this  attainder  was  suspended,  therefore  he  was  not 
thereby  attainted,    fdly,  That  die  Courts^of  law  must  judge  of  the  meaning  as  well  as 
the  words'of  all  acts  of  Parliament,  and  this  as  well. as  others^  and  must  judge  of  them) 
aoconfing  to  the  known  rules  of  4aiw,  and  as  it  is  a  known  nil^  of  law  that  when  potestative 
conditions  are  rendered  absolutely  imposable  by  the  act  of  God  without  any  act  or 
fault  of  tiie  person,  such  conditions  haientttrpro  tntpktis,  therefore  the  surrender  being; 
rendered  impos^bk  by  James  Drummond's  d^ath,  we  must  hold  it  as  performed.. 

No.  8.    1749,  June  20,  July  25.     Losai  Bond's  CUse;.  . 

TsElSarl  of  Kitmomock  in  1738  vested  the  fee  of  his  estate  in  his  son  Lord  Boyd,' 
under  certain  reserved  powers  to  be  excrced  with  consent  of  some  friends,  whereon  Lord 
Boyd  was  that  year  duly  infeft,  and  has  lately  sold  the  estate  to  the  Earl. of  Glenciuni. 
The  Exdiequer  having  rince  surveyed  tliat  estate,  Lord  Boyd,,  by,  the  name  of  James 
Boyd  of  Kilmamock  and  Callender,  entered  a  claim  to  the  estate,  and  the  answer  was  on. 
the^Chm  Act,  (which  in  the  question  anent  superiors  and  vassals,  we  found  wa^  not. 
estpriBd,  but 'siibnsted  till  the  act  Slst  of  the  King^s  r^iealing  that  port  of  the  clause,) 
thiitail  dispoatkus  ndeonveytoces.by  persons  who  should  be  attmnted  of  the  treasonf^ 
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therein  mentioned  after  die  1st  of  August  1714  should  be  void  and  null  We  were  all 
of  us  greatly  difficulted  in  this  question  (except  the  President,  who  said  he  thought  the 
act  lasted  only  during  the  Rebellion  1715,  to  which  opinion  he  was  chiefly  determined  by 
the  clause ;)  but  as  the  lawyers  at  the  Bar  hinted  that  they  would  be  able  to  prove  the 
onerous  cause,  we  all  agreed,  before  answer,  to  order  tliem  to  give  in  a  condescendence 
of  them,  and  of  the  manner  of  proof ;— and  on  advising  them,  S5th  July,  we  unani- 
mously sustained  the  claim  in  general. — Affirmed  in  Parliament  28th  March  1751. 

No.  9,  10.     1749,  Nov.  15.    LoBO  PiTSLiGo's  Case. 

Alexander  Loan  Fobbes  of  Pitsligo  claimed  the  estale,  for  that  only  Alexaiider 
Lord  Pitsligo  was  attainted,  whereas  by  his  patent  produced  his  title  was  Alexander 
Lord  Forbes  of  Pitsligo ;  although  he  was  always  known  by  the  name  of  Lord  Pitsligo, 
always  signed  Pitsligo,  was  uniformly  so  named  in  the  rolls  of  Parliament,  and  so  named 
in  IjarA  Regjister^s  list,  a  copy  of  which  was  reported  to  us  by  the  House  of  Lords,  and 
■o  in  several  acts  of  Parliament  and  o£  Convention^  in  many  adjudications  of  bis  estate, 
and  conveyance  by  Foveran  to  him^  though  in  many  of  the  bonds  he  was  named  Lord 
Forbes  of  Pitsligo,  but  signed  Pitsligo,  and  in  all  his  charters  ahd  r^txmn  Lord  Forbes  ' 
of  Pitsliga  -The  questions  were  three,  Whether  the  dignity  rested  on  the  word  *^  Pitsligo^^ 
or  on  all  the  three  words,  <<  F<»rbes  of  Pitsligo  f^  Sdly,  Suppoong  the  last^  whether  that 
would  vitiate  the  act  of  attainder,  modo  ctnutat  de  persona  f  and  Sdly,  If  there  is  sufficient 
certainty  that  the  claimant  is  the  person  intended  to  be  attainted.  As  to  the  first,  the  < 
President,  who  in  effect  spoke  last,  (that  is  last  but  Easdale,  who  after  him  repeated  a 
second  time  some  things  that  he  had  said  before,)  was  clear  that  Pitsligo  was  the  sole 
title  of  the  Peerage.  He  argued  long  and  well,  and  said  that  though  he  could  by  use 
alter  the  title,  yet  his  constant  subscriptions,  rolls  of  Parliament,  be.  were  sufficient  to 
explain  and  ascertain  on  which  of  the  words  the  Peerage  rested,  and  mentioned 
our  act  anen^  Peers  subscribing  by  their  titles.  Tinwald  was  of  tfae  same  c^inion, 
and  observed  that  the  Parliament  could  have  no  other  way  of  naming  or  designii^ 
persons  but  as  they  were  known,  and  both  of  them  thought,  that  the  precedents 
adduced  of  objections  that  would  be  good  at  common  law  would  not  reach  acts  of  at> 
tainder  in  Parliament.  But  seitber  of  them  said  much  now,  other  tlum  what  was  con- 
tained in  Lord  Advecate^s  Information.  I  was  forced  to  speak  before  them,  four  having 
spoken  before  me  and  all  the  rest  declining.  As  to  the  first  point,  though  I  inclined 
much  to  the  same  nde  with  the  Preadent,  yet  by  all  the  precedents  and  authorities  in  the 
Informations,  I  was  so  doubtful,  that  if  it  depended  on  that  point,  I  own  I  did  not  think 
myself  at  liberty  to  pve  any  vote.  As  ta  the  second,  the  claimant  maintained^  that  at 
common  law,  the  proper  name  and  simame  must  be  expressed,  and  if  the  person  is  dig- 
nified as  a  Knight  or  a  Baronet  the  name  of  the  dignity  must  be  added,  and  if  of  a  higher 
dignity,  that  that  becomes  part  of  his  name,  and  that  the  omission  of  any  of  these  vitiates 
the  whole  proceeding ;— and  I  own  that  they  had  brought  great  authorities  to  prove  that 
these  rules  must  be  observed  in  the  common  Courts  of  law ;— ^but  then  I  thought  that  did 
not  hold  in  acts  of  attainder,  and  that  if  it  cert^iJy  appeared  who  was  the  person  in- 
tended^  that  the  act  must  be  effectual  notwithstanding  the  omission  of  name,  simame,  or 
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legal  deflignaden^  and  tfaat  die  Iha^maent  could  attaint  hf  deaaipdaa  without  any  name ; 
•—first,  •ftota  the  reason  of  the  thing :  The  inferior  Courts  are  limited  by  the  oommoA 
law,  and  by  the  statutes,  and  all  pnxseedings  not  agreeable  to  thiem  were  void ;  but  the 
Legislature  is  under  no  limitation.     They  could  alter  the  common  law.     They  could 
enable  the  inferior  Courts  to  proceed  to  outlawries  where  the  persons  were  described^ 
though  not  named;— 4uid  multo  magit  may  they  do  it  themsdves;  and  there  cannot  baa 
defect  in  the  will,  wh^  it  with  certainly  appears  who  was  the  person  meant  to  be  at^ 
tainted  ;-HUid  I  referred  tar  preoedenjts  to  some  acts  in  King  Charles  the  Seoond^s  timc^ 
quoted  by  the  Lord  Adrocate,  and  added  further  5th  act,  8vo  GulieL  III.  where  not 
only  many  persons  are  attainted  without  additions,  but  also  several  without  Christian  names^ 
which  wareieft  Uank ;  and  the  act  42  anno  Imo  Georgii  I.  wh&re  Mr  Geoige  M^Kemde, 
son  to  Delvin,  is  attainted  in  these  words,  though  he  Imd  an  employment,  an  Advocate 
in  thb  Court ;  and  James  Ogilvie,  commonly  called  Lord  Ogilvie,  though 'that  title  did 
not  in  law  belong  to  him ;  Robert  Campbell,  alias  McGregor,  commonly  called  Rok 
Roy,  &C. ;  and  whereas  at  common  law  inferior  dignities  of  Knigiits  or  Baronets  must 
be  added,  there  are  no  less  than  fite  Baronets  there  attainted  having  <<  Sir^  prefixed  t<> 
them,  mthout  saying  whether  they  are  Kni^ts  or  Baronets,  and  in  fact  I  have  heard 
thftt  one  of  them  was  neither,  viz.  Sir  John  M^Kenzie  of  CouU,  and  none  of  these  per* 
sons  were  advised  to  object  to  the  attainders,  though  some  claimed  their  estates  on  other 
grounds,  and  several  of  them  sold,  and  in  those  cases  where  the  Christian  name  was 
omitted,  or  the  addition  or  the  dignity,  the  Le^aiature  could  not  overiook  fiie  onuMoi^ 
and  must  know  that  it  would  be  a  defect  at  common  law.     I  also  quoted  the  3d  kct  IS 
and  14  GulieL  III.  attainting  the  Pretender,  which  is  under  the  name  of  the  pretended 
Prince  of  Wales  without  any  other,  though  it  is  plain  they  did  not  acknowledge  that  that 
was  his  legal  title,  or  that  he  was  apparent-heir  of  the  Crown,  and  therefore  call  him  pre- 
tended; and  lastly  I  quoted  act  I7mo  Geo.  II.— the  eldest,  or  any  other  son  of  the  said 
Pretender,  that  should  land  or  be  found  in  any  of  his  Majesty^s  dominions,  and  that  in 
those  very  words,  widiout  name  or  simame,  or  legal  designation,— and  therefore  I  concluded 
that  whatever  words  the  Legislature  used  in  attainting  any  person,  the  attunder  must  be 
effectual,  modo  omHat  de  permma ;  and  as  to  the  3d,  that  ccmtat  dt  perMona^  because  the 
whole  names  in  the  act  agree  to  the  claimant,  and  they  agree  to  no  other  person,  and 
here  hes  the  difference  between  this  case  and  Greneral  Gordon  of  Inveray,  and  Thomas 
Ormond,  Knight,  quoted  for  the  diumant ;  that  Major-General  Thomas  Gordon,  laird 
of  Auchintoul,  could  agree  to  no  man  that  was  not  of  the  name  of  Thomas^  and  it  sig« 
nified  not  that  there  was  no  other  person  that  it  could  ^pply  to ;-— It  was  enough  that  it 
could  not  apply  to  him,  though  if  the  name  of  Thomas  had  been  left  out,  and  the  Christian 
name  left  blank,  the  attainder  would  have  been  good,  as  in  the  statute  Svo  Gulid.  Itl. 
C.  &,  e^  Wc  de  ceteris.    Upon  the  quesdon,  it  carried  that  the  claimant  was  not  attunted, 
and  to  sustain  the  claim.     The  Court  was  quite  equally  divided,  six  to  six.  Lord  Leven 
being  sit  Londcm,  and  Minto  and  Haining  both  indisposed.     For  the  interlocutor  were 
Drummore,  Strichen,  Dun,  Monzie,  Shewalton,  and  Easdale.     Against  it  were  Milton^ 
Klkerraq,  Jusdoe-Clerk,  Murkle,  £lchies,  and  the  President,  who  had  no  vote,  and  I 
mark  them  in  the  order  we  happened  to  voter— Reversed  in  Parliament  unanimously,  Isl 
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Fdbvuary  1750^  after  fww  dhjs  iMarfng^  ^oA  |;Bllsig  itm  namimcwa  opknoii  h£  tW 
Judgvfly  upon  the  aunc  gnnmdft  tbat  I  atgued. 

Nq.  IJ.  1749,  Dec- 1.    Duncan  M*Pherson*s  Ci. aiic  of  Ci.unie* 

EvAX  M^Phessoi9  of  Clunie  being  attainted  of  treascm  while  LachHm  his  father  wa»' 
adive,  who  <fied  only  June  1746 ;  after  his  death  Evan  disponed  Ae  estate  of  Clunie  to 
Duncan  his  infint  son,  amd  (or  him  die  ^estate  was  claimed,  for  that  Cfunie  did  not  belong 
to  his  faAer  JErari,  while  Lachlaa  his  faAer  was  alive,  so  {hat  be  was  not  M<Fhersoa  of 
Ghinie,  and  'Aerefore  was  not  the  person,  though  that  was  die  desrgnation  always  give» 
him  and  taken  by  himself^ — and  as  he  had  been  some  years  married  to  Lord  LovatV 
daughter,  there  was  little  doubt  that  the  estate  was  conveyed  to  him  also ;  however,  it 
mi^t  be  difficult  for  the  Lcxnd  Advocate  to  recover  the  marriage-settlement  But  the 
Lords  this  day,  (as  I  am  told,  finr  I  was  in  the  Outer-House)  rejected  the  claim,  aed 
hntt  Dun  ct  Easdale. 

9 

No.  M.    1749^  Dec^  1, 15.     LocHi£L')i  Cask. 

Find  John  Cameron  attainted.  Pro  Milton,  Strichen,  Justice-Cleric,  Monzie,  M urlcFe^ 
Shcwakon,  ff  ttf.  Con  was  Fasdale.  iVbn /tTtcef  were  Ihrummore  and  Dun.  ThePrdndent 
gave  no  opinion, — but  during  the  debate  tdl  the  Bar  seemed  clcav  fof  the  interlocutor.. 

No.  IS.    }7£0.  Feb.l&    DncpsTER  o^jim^  Ladt  KiKLOCH. 

Geobgb  DxHPSTKii  in  November  174^  got  an  heritable  bond  from  the  deceased  Sir 
James  Einloch,  father  to  the  forfeitaig  person,,  and  James  Einloch  afterwards  Sir  James  hi» 
son,  now  forfi^ted,  for  'LJiOflOOy  and  was  immediately  infefl.  This  money  was  intendedt 
for  payment  of  the  debts,  but  as  they  had  immediate  use  only  fix,  L.873&  of  the  money, 
Dempster  gave  them  an  obligation  for  the  remainder  of  the  mcmey  and  interest  thereoF 
on  deman49.  and  in.  December  1743  retired  his  obligation  with  a  short  discharge  by  both 
fieither  and  son  acknowledging  payment,  i^hieb  was  said  to  be  holograph  of  the  father 
except  the  date  of  the  sonV  subscriptten,  which  beii^  signed  at  a  different  place  was  said 
to  be  holograph.  The  son'^s  Lady  was  about  the  same  time  iitfeft  in  her  jointure,  but 
Dempster^s  sasine  was  first  r^strat^..  Lord  Advocate  objected  to  the  debt  that  it  was 
suspidous^  the  whole  money  not  being  advanced  at  the  date,,  and  looked  like  a  fund  of 
money  to  the  Rebels  to  carry  on  the  BebeBion,  and  therefore  ihsisted  that  it  fell  under 
the  clause  in  the  vesting  act  as  granted  after  84th  Jnne  1742,  and  the  Lady  objected  ta- 
his  preferepce  on  the  priority  of  his  registration  that  he  coxild  only  be  preferred  for  the 
^nn  then  advanced  but  not  fbr  what  was  advanced  after  her  sasihe  was  re^^stiated.  As. 
to  the  firsty  hffd  the  bond  been  only  by  the  forfeiting  person  there  m^ht  have  been  dilB-^ 
culty^  but  as  Sir  James  the  father  who  was  not  forfeited  was  proprietor  of  the  estate,  his 
bond  could  not  be  the  worse  for  being  also  granted  by  hia  son,  and  therefore  we  made  little 
difliculty  of  sustaining  the  daim,: — but  as  to  the  pseferenee  the  Court  was. greatly  divided. 
The  Pre»dent  was  clear  that  be  could  only  beprefenred  for  the  sum  then  advanced,  and 
^t  it  was  no  debt  till  the  money  was  advanced.  Others  again  (inter  quo9  ego)  tboughi- 
thutDem^er  was  a.reiJ.CKeditor.on  the  estate  from  the  date  of  liis  infeftment  for  the 
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irilQle,  Mid  dui  KlArIb  ceeHion.  to  him  in  the  pencmal  oUigeuRnt,  wad' there  wtre 
mmbcricn  tnaeaB&am  of  dial  sort  erecy  chj  both  by  real  wcurities  and  s«ie%  tlmt  is» 
tbo  creditor  or  putdnBar  inftft  and  part  of  the  money  paid^  and  fiv  the  Temaiader  either 
biDs  granted  or  an  obligadon  to  pay  to  a  list  of  creditors,  or  to  pay  to  the  debtor  or  sdyier 
upon  demand,  or  on  dnwing  precepts.  The  President  admitted,  if  biUs  were  granted  it 
ivould  be  goody  orin  the  case  of  sale*  obligatiom  mi^t  be  taken,-*-and  weinsisted,  thatif 
lands  might  be  so  sold  then  so  might  an  annualrent  or  wadset  proper  or  improper,  and 
we  saw  no  diflEnenoe  betwixt  giving  bills  and  other  personal  obUgements  payable  on  de- 
mand. On  the  Tote  it  carried  by  the  narrowest  majority  to  prefer  Dempster  for  the 
whole.  iVo^wcre  Minto,  Strichen,  Dmi,  Shewalton,  et  ego,  Cwl  were  Hainingi  Justteeu 
Clerk,  Murkle,  and  Drummore,  who  was  reporter,  and  the  President,  buthe  had  no  yotfc. 
— >13th  June  The  Lords  altered,  and  found  my  Lady  preferable  aa  to.  aU  except  the 
L.8000  advanced  Bani.  Dun,  et  me. 
> 

No.  14.    1750,  Nov.  20.    Eraser's  Cjlaim  on  the  Estate  of  Lovat, 

.  Loan  LoTAT  in  b^imiing  of  1741  executed  a  strict  entiul  of  his  estate  to  his  eldest 
sm  Shaott  Fraser  and  heirs-male  of  his  body,  whom  failing  to  Alexander  and  heirs-male 
of  hi|i  body,  and  then  to  his  third  Son,  and  then  to  his  next  heirs-male,  &c  reserving  to 
Inmself  the  liferent  of  the  fiur  greatest  part  of  the  estate,  and  to  manage  and  administrate 
the  whole  during  his  life^  and  with  a  power  to  set  tacks  and  grant  feus  lind  wadsets  and 
to  contract  debts,  and  even  to  cfirect  the  application  of  the  rents  after  his  death  for  p«y* 
ment  of  his  debts,-*«nd  16th  January  1741  the  tailade  was  recorded  in  the  Register  of 
Tailzies,  and  in  April  thereafter  in  the  Books  of  Session.  In  1746  Simon  the  eldest  son 
was  attainted  by  act  of  Parliament,  and  in  1747  Lprd  Lovat  was  attainted  by  judgment 
of  the  House  of  Lords  and  executed  Pursuant  to  the  late  vesting  act,  the  Court  of 
Exchequer  caused  survey  the  estate  as  forfated  by  Lord  Lovat ;  and  the  two  younger 
brothers  claimed  it  upon  the  entail  for  themselves  and  their  hdrs.  After  a  long  hearing 
at  the  Bar  and  full  InformationB,  the  case  was  this  day  decided.  There  were  some  objec- 
cions  they  made  to  the  clmm  which  were  generally  thought  immaterial  in  this  question, 
whatever  diey  might  be  if  the  estate  should  afterwards  be  survived  as  forfeited  by  Simon 
the  eldest  son,  such  as  that  there  was  reason  to  believe  that  in  Lord  Lovat^s  marriage 
settlement  there  were  clauses  providing  the  estate  to  the  heir9-male  of  the  marriage,  and 
therefore  he  could  not  limit  him;  2dly,  That  by  the  act  1686  only  such  tailzies  were 
allowed  where  the  limitations  were  engrossed  in  charters  and  sasines,  &c.  and  consequently 
where  the  right  was  completed  which  this  tailzie  was  not  L<»d  Advocate  also  insisted, 
that  it  was  void  or  fraudulent  in  prejudice  of  and  ta  defraud  the  forfeiture  on  13d)  Eliz. 
Cap.  5.  and  on  the  common  law,  for  that  Lovat  had  been  contriving  his  treason  as  early 
as  1740,  as  iqppears  by  the  evidence  on  this  trial,— *and  quoted  Helens  pleas  of  the  Crown 
and  oither  authorities.  But  the  claimants  produced  odier  two  strict  entails  in  173^  and 
1740,  to  show  that  he  always  intended  sudi  entail,  and  as  the  Lord  Advocate  had  no 
instant  evidence  of  his  allegations,  he  waved  at  present  the  objection.  But  the  chief 
point  was,  whether  the  tailzie  net  bdng  completed  so  that  the  feudal  right  remained  witli 
Lovat,  and  as  he  had  so  ample  powers  ever  the  estate  to  feu  wadset  and  contract  debts,— 
ha  was  not  to  be  considered  as  fiar,— -that  it  was«st»yrtictetoaafsa/»,«-*4hatthe  son  was  only 
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in  a  uMtnner  heir  of  Ujlzicy— «id  adjudication  oodU  even  after  fab  deadi  be  led  on  bis  debta 
to  be  oontnictedy--4ind  as  nothing  that  a  man  coidd  not  aKenale  eoidd .  be  forfeited,  f» 
e  convene^  whatever  could  be  alienated  might  be  forfeited ;  and  the  most  part  were  of  that ' 
opinion*  On  the  other  hand  I  thou^t,  as  did  also  KilkemuB,  that  this  tailzie  was  vend 
by  the  Clan  Act,  and  tlierefbre  moved  that  that  point  should  be  decided  separately  from 
the  other,  for  1st,  if  the  Court  thought  it  was  not,  then  by  all  the  judgment  I  could  form* 
of  the  law  of  England  from  their  books  and  precedents,  whereof  no  less  than  four  were 
quoted,  I  thought  the  lands  were  not  forfeited ;  that  Lovat  had  no  more  than  a  liferent 
with  powers  indeed  very  great,  but  whidi  oould  not  forfeit,  and  if  they  ooiild  they 
Qould  only  be  exercised  m  forma  apeeifiea  by  feuing,  wadaetting,  or  contraating  debt, 
and  not  at  all  after  his  death, — ^that  in  these  precedents,  a  power  to  revoke,  on 
dehvering  a  ring  or  a  pair  of  glovea  was  in  thfee  eases  fcmnd  not  at  all  forfeited ;«-» 
and  in  a  fourth  though  it  was  found  forfeited  it  was  because  the  ffflidition  was  i(y 
deliver  by  himself  or  anodicr,  but  found  that  even  that  must  be  performed  during  hia 
fife,«-^nd  yet  so  much  was  that  judgment  disliked  that  to  prevent  its  being  revensed 
<Hi  a.  writ  of  error  an  act  of  Parliament  was  made  to  confirm  it  ^-^humI  in  another  case  the 
persoD.  attainted  had  express  power  reserved  not  only  to  alter  but  todiqaose  of  the  subject 
a^  pleasure  by  any  writing  before  twa  witnesses,,  cff  by  hislast  will  and  testament  v^-and  in 
one'of  these  cases  the  person  attainted  was  hiaiself  also  in  the  foe,,  that  is  was  trustsee  for 
the  use  of  himself  for  life,  and  then  of  his  first,  second  and  thiid  sons  in  tail )— -that  a 
disposition  ddii^rered  whidi  is  an  incomplete  real  right,..haaalw/iys  since  the  Union  been 
hdd  good  agmnst  forfeitures ;  that  in  this  case  nothing  was  wantmg  but  what  goes  of 

*  ecHirse,  the  expeding  a  charter  and  sasine,  which  the  son  could  have  done  without  the 
fother's  consent  and  against  his  will,  and  tlie  father'^s  legal  powers  over  the  estate  were  na 
gteater  before  oxpe(&^  the  diapter  than  after  it ;.— he  could  nather  revoke  ncnr  alter,  nor 
alienate  the  domniitm  directum^  and  although  he  could,  that  is  Bot.a  rights  but  paUslas 
o/iVnoiidt  whicliisnot  forfeited  says  Chief  Justice  Hale  ;— and  in  aH  these  cases  the  persons 
attmnded  had  more  powers,  than  Lord  Loyat^  that  he  was  in  every  construction  of  law 
only  liferenteff  and  his  son  fiar  by  this  entail ;  that  in  case  of  mtufruciu^.  causalu  the  pnK 
perty  remains  with  him  during  his  life  and  must  be  taken  by  service;:  but  here  the  son* 
lequired  no  service,,  ner  could  ai^  of  the  heirs  serve  to  the  firther,.  for  no  inquest  could 
retour  that  he  obSi  infiudoi^  but  the  service  must  be  to  the  son,  and  had  infeftment  foU 
bwed,  as  the  father  could  feu  and  wadset  by  his  reserved  focult^,  the  aott  could  feu  or 
wadset  or  sell  as  proprietor,,  whidi  would  be  good  against  aH  mortab  but  die  heirs  of 
tailzie  and  even  good'  i^gainst  Lovat  The  President  agreed  that  ponrers  and  facultiei 
could  not  by'  the  law  of  Snglimd  forfeit ;  .«id  had  this  tailzie  been  completed  by  charter 
and  sasise,  it  seemed  to  be  his  opinion  that  the  estate  would  not  forfeit  by  Lord  LovatV 
attmnder ;  but  he  thought  that  sinoe^  the  feudal  right  stUl  remained  in  him,  and  diat  lie 
had  so  great  powers,  that  gave  himsucl^  a  right  to  the  lands,  that  they  might  be  forfeited 

.  by  his  attainder,  and  it  carried  rix  and  die^  President  ta^  five  that  the  estate^is  fdrfeitcd  by 
his  attainder^  which  superseded  die  other  questionioa  the  CSan  AcL    Pro  were  Milton,. 
IMinto,  Justie^t^CI'erk,  Monzie,  Shewalton,.  Leven  and-Pisrident  .  Con.  were  Drummore,.; 
Kilkerran,  Don,  Murkle  tt  ego,     Strichen  declined  himself  as  a  substitute  heir  of  ent^,. 
asKlHwun^  was  absent,    Ath.  Mivccb  IZ&l*    Lbave.retison  to  believa  that  the  judgment 
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hod  been  appealed,  had  it  not  Wa  that  the  Couiuelin  England,  thai  vere  advised,  were 
of  opimon,  thai  the  settkiaent  was  void  by  the  Chyn  Act 

« 

No.  15.    1 750,  Nov.  SO-    Attainder  of  the  Estate  of  Pebth. 

Ik  this  case,  we  found  bj  a  considerable  majority,  that  the  estate  of  Perth  might  fiir^ 
feit  by  the  attmnder  of  John  Drummond,  commonly  called  Lord  John,  though  his  elder 
brother  James  dyd  11th  May  1746,  and  his  attamder,  if  he  did  not  surrender  on  or  before 
12th  July,  was  by  the  act  drawn  back  to  18th  April ;  2do,  TBat  there  was  no  sufBoent 
evidence  that  the  trust-dispoation  by  Junes  to  the  claimant  in  1743  was  a  delivered  evident^ 
and  refused  to  allow  him  a  further  proof  before  answer;-— and  therefore,  Siso,  disollowed 
and  dismissed  the  claim.— -Fiefe  (supra)  the  decision  18th  July  1749,  where  the  question' 
was  touching  the  attunder  of  James,  m  which  dcdsion  the  Crown  acquiesced.     What 
gave  occasion  to  the  first  pomt,  was  a  subtifity  in  the  hw  of  England  pleaded  for  the 
claimant,  that  if  a  succession  devolves  of  lands  after  the  attainder  of  the  nearest  heir,  he 
is  incapable  of  succeeding,  and  cannot  even  take  by  succession,  but  the  lands  become 
escheat  6b  Affectum  lUtredis^  and  Ml  to  the  King  if  he  is  superior^  if  not  to  die  subject 
superior,  and  here  the  succession  devolved  after  the  18th  April^  from  which  time  he  is- 
declared  attainted ; — ^and  as  only  the  English  treason  laws  and  forfeitures  for  treason  are 
extended'  to  Scotland,  but  not  escheats  ab  defectum  haredui^  the  estate  i's  not  forfeited ;  and* 
as^to  diat,  both  the  President  and  I  thought,  that  if' the  estate  h-  not  forfeited  by  the 
treason,  diere  was  no  law  in  Scotland  that  would  give  it  as  escheat  to  the  Crown ;  amf 
he  admitted,,  that  in  estates  held  of  subject-superiors  in  England  the  law  was  such,! 
but  doubted  if  the  law  of  England  was   such   in   estates  held  of  the    Crown;—* 
but  as  I   knew  nothing  of  that  law  but  by  authorities-  quoted,   I  saw  no  foun«» 
dadon  for  that  distinction ;  and  it  seems  by  that  law  an  attainted  person  can  take 
by  purchase,  but  cannot  hold,  and  therefore  it  forfeits  to  the  Cfown  ;  but  he  can  neither- 
holdi  nor  even  take  by  descent,  and*  therefore  it  does  not  forfeit,  but  becomes  escheat  to* 
tlie  superior  ob  defectum  haredis.     But  what  remmed my  difficulty  here  was,  diat  the  oon«< 
dition  of  the  attainder  was  suspensive,,  and  on  the  very  same  principles  that  we  found' 
James  not  attainted  because  he  died  May  7th,  though  He  did  not  surrender  before  13th- 
July,  upon  the  same  Lord  John  was  on  MJay  11th  and  indeed  to  12th  July  capable 
both  to  take  by  succession,  and  to  hold,  and' might  even  have  been  served  heir  and  iiifeft; 
therefore  though  on  his  not  surrendering  befbre  12th  July,  tlie  attainder- was  drawn  back 
to  or  near  to  die  grand*  act  of  treason  committed  at  the  batd^  of  CulToden,  so  as  to  void* 
all  intermediate  acts  or  his,  yet  that  did  not  avoid  tile  suocesfflon  d^olved  to  him  May 
7th.     As  to  the  delivery,  as  Mr  Graham  was  ordinary  l&wyer  of  the  family,  and  advised* 
and  corrected  this  very  deed,  I  thought  his  possession  was  His  cHcntthe  granter'^s  po»-^ 
ses^on,.  espedally  that  the  deed  was  intendkl  immediately  to  denude  the  granter  of  both- 
property  and' possesion,  having  reserved  only  a  unaU  annuity  of  X.300,-— and  yet  he  re* 
tmned  possjession  three  years  till  his  death,  and  the  trustee  owned  he  never  saw  it  befbre 
^ving  in  this  daim ;  but  then  the  cliuinant  offered'  to  prove  that  it  was  sent  to  Mr 
Graham,  with  orders  to  take  infeftment  and'regi^trate  it,  which  T  thought  would  be  rele- 
vant if  there  were  satisfying  evidence  of  it ;— but  I  wanted  a  more  spmal  condescen- 
dence,  since  the  papers  were  only  sent  him  with  these  instructions,  Whether,  it  was  gnly  a 
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Texfaal  message^  or  if  there  was  any  muswre  letter  or  Qlher  wrking?  2da»  By  whamttod 
at  what  time  these  instructions  vmo^  sent?  But  Mr  Cnigie  smd  thejit  oouU  aaoke  no 
more  special  condescendence ;— and  that  general  condescendence  I  thought  too  yague  in  a 
matter  of  im^portaaoe.  Others  carried  A%  maXbet  fiirtfaer,  and  thoq^t  no  proof  of  de> 
livery  competent  by  witnesses.  But  the  President  carried  it  sdll  further,  and  thou^t 
tliat  though  there  were  a  clear  proof  of  deCyery,  and  though  it  would  have  excluded  the 
forfeiting  person  himself,  yet  being  but  a  personal  deed,  and  not  good  agsinst  purchasers, 
therefore  it  would  not  be  good  agunst  the  forfeiture.  He  admitted  that  a  maa 
whose  next  heir  was  attainted,  might  lawfully  and  laudably  put  his  estate  by  him;  but 
if  he  did  so  by  a  personal  deed  only,  and  remainipg  in  his  own  custody,  with  a  clause 
dispen^ng  with  not-delivery,  he  asked  if  I  thought  that  would  be  good  against  the  Crown, 
and  I  owned  that  I  thou^t  it  would.  However,  this  question  aaent  refiimng  a  proof 
before  answer,  carried  only  by  his  casting  vote.  The  objection  of  fraud  was  also  argued, 
and  my  opinion  was,  that  as  James  died  od  Jldem  et  pacem  Regisf  he  could  dispose  of  his 
estates  as  he  pleased,  and  his  deeds  were  not  challengeable  for  any  supposed  intention  of- 
fraud  to  disaj^int  his  own  attainder,  since  be  never  was  attainted,  and  it  was  no  fraud 
but  lawful  to  disappoint  the  forfeiture  of  ^  his  estate  by  his  brother'^s  attainder  in  case  of 
his  own  death.  But  the  President  and  others  thought  the  whole  contrivance  fraudulent 
to  disi^point  the  forf(riture,  by  dther  of  them  being  attainted,  and  that  theref(»e  it  fell 
under  the  act  ISth  £liz.  C.  5,-«but  this  pmnt  was  not  dedded.  Afker  the  two  first  pcnnts 
had  l)een  voted,  the  third  question  was  put.  Whether  to  sustain  or  dismiss  the  claim  ?  and 
several  were  for  sustaining,  which  to  me  looked  odd. 

No.  16.    l75Qi  Dec  12.    Attainder  of  the  Estate  of  Perth. 

This  claim  was  founded  on  the  act  1700  against  Popery,  and  he  (Lundin)  claimed  as 
nearest  Protestant  heir  to  James  Drummond  of  Perth,  the  person  last  infefl,  who  died  1 1th 
liiay  1746,  before  the  days  limited  for  hb  surrender ;  and  in  the  debate,  he  also  insisted  on 
the  point  overuled  30th  ult  in  Ix^e  Almond's  claim,  that  John  Dnunmond  never 
having  siunrendered,  he  was  declared  attainted  fiom  18th  April  1746,  therefore  his 
brother  James  having  died  after  that  day,  when  John  was  incapable  to  succeed  to  him, 
though  he  died  before  the  18th  July,  the  day  limited  by  the  commisrion  of  the  said  act 
for  his  surrender,  the  estate  could  not  forfeit  by  John  Drummond^s  attainder,  but  only 
escheated  ob  defectum  hartiUj  and  2do,  that  by  the  said  act  1700,  John  Drummond  being  a 
professed  Papist,  was  incapable  of  succeeding  as  heir.  In  the  course  of  the  debate,  I  moved 
a  difficulty.  Whether  the  daimant  could  be  heir  to  John  Drummond,  because  though 
by  an  express  provUo  in  Earl  Melfort^s  attainder  by  the  Parliament  of  Scotland  in  1695, 
the  claimant,  and  Ins  other  issue  by  Sopliia  Lundin,  his  first  wife,  were  saved  from  any 
corruption  of  Uood,  yet  the  father  of  James  Drummond,  the  person  lastinfeft,  viz.  James, ' 
ocumnonly  called  Lord  Dnimmond,  having  been  attainted  by  act  of  Parliament  1st  Greo.  I. 
his  blood  was  corrupted,  and  as  the  claimant  was  connected  only  by  him  to  the  person 
last  infieft,  the  bridge  was  brdcen,  as  Hale  expresses  it  ?  To  which  the  daimant'^s  Counsel 
made  no  other  answer,  but  that  he  ckumed  as  Protestant  heir-male,  and  that  by  the  law 
of  F"g^"^j  an  har«tail''8  blood  was  not  oonrupted,  but  supposed  entailed.    But  as  this 
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estate  was  absoluldy  at  the  Asposal  of  each  of  the  hon,  wKo  vrer^  under  no  limitation, 
the  English  statute  of  Edward  III.  He  Doma  eouU  not  apply,  andlheKfiore  the  .CouK 
feund  that  thedaimant  could  not  be  heir  to  James  Drummond,— roitit.  Dun.  2io^  They 
thought  that  the  sucoesmon  was  not  by  Ae  act  1700  established  on  the  Protestant  without 
aome  legal  deed  by  service  or  oihennse  ascertaining  that  the  nearer  heirs  professed  Vapery 
and  the  Protestant  heir^  own  title ;— ^that  till  then  the  right  of  apparency  renuuned  in 
the  Popish  h^,  who  might  levy  the  rents,  contract  debts,  be  diarged  to  enter  hor,  and 
even  be  served  heir  and  infeft,  if  die  Protestant  heir  did  not  oppose ;  all  which  deeds  of 
his  would  be  effectual  against  the  Protestant  heir ;— -that  therefore  the  succession  having 
devolved  to  him  befove  be  was  effectually  attainted,  (hat  is,  before  the  day  Kmited  ibr  his 
compearance,  he  would  forfnt  the  estate  to  the  Crown,  and  the  Protestant  heir  could  not 
draw  it  back ;— -therefore  we  found  that  the  estate  was  forfeited,  and  dismissed  the 
daim. 

No.  17.    1751,  Jan-  10.    Claim  on  tfie  Estate  of  Kinloch. 


On  this  estate  we  had  three  ehmm,  all  of  them  feunded  on  an  entail  made  by  the  for- 
feiting peraon^s  gnmdfirther,  on  which  tiieve  had  been  duurttrs  and  sasines,  but  never 
recorded  in  the  reg»ter  of  tmlaies,  though  dated  only  in  1086 ;— <}ne  claim  fi>r  James 
Cinloch  his  eldest  son,  as  nekt  h^r  of  tailzie ;  another  by  his  brother,  in  case  Jameses  had 
been  dismissed,  because  he  was  a  son  of  the  forfeiting  person,  and  that  the  forfi^ting  per 
son  had  incurred  an  irritancy  fay  aBenating  part  .of  the  estate,  and'  an  heir  eontxavening 
Ibifeited  for  himself  and  all  his  deseen(tants ;  and  a  third  for  Duvid  Kinloch  Kibrie^. 
nephew  to  Sir  David  Kinloch,  maker  of  tiie  tailzie^,  and  heir  in  vemaindec,  (to  apeak  in 
English  style)  foe  that  both  the  forfeiting  person  and  his  father  had  incurred  irritancies. 
We  dismissed  the  first  daim,  in  respect  that  the  tailzie  was  not  recorded..  The  second' 
claim  was  not  insisted  in,  and  was  dismissed  for  that  reason  ;«--«Qd  the  tiiiid  was  dis* 
missed  both  because tiie  tailrie  was  noltecoeded,  and  the  trritancy  waanotdcdiuned  before' 
the  forfeiture.. 


No.  18.    1751,  Jim.  11.        Claim  on  Dukwipace.. 

This  claim  was  by  the  brother  of  the  forfeiting  person  upon  an  entail'  not  indeed 
recorded,  but  then  dated  in  1677  before  the  record  of  tailzies  was  appointed,  and  tiiere- 
lore  we  generally  thought  that  the  not  recording  was  not  sufficient  to  make  it  forfeitable  ; 
but  as  it  had  been  found  by  this  Court  in  1744  against  this  very  claimant  that  the  for-- 
feiting  pcrson^s  debts  and  deeds  were  effectual,  upon  .the  estate,  because  though  the  entail 
liontmned  an  iiaritancy  of  the  oontravener^s  rights  yet  it  had  no  irritancy  of  the  debts  or 
acts  of  GontraYentioUj. therefore  we  dii»nissed  the  claim.. 

No..  19.    t75  hs  July  1 6.    Claims  on  Lovat,  for  Bailies  Kinc aid >  &c. 

On  Drummore*s  report  we  refused  to  sustson  daims  for  merchant-  goods  and  others 
fiirnished  after  24th  of  June  1745,  and  sustuned  only  furnishings  before  that  time ;  tdly/ 
We  refused  to  sustain  aimualrent  upon  accounts,  thou^  f umtabed  before  tihat  time. 


1««  FORFEltUHE.  ,        lEus^tM^t  Not  is. 


No.  20.    1 752,  Feb.  8.    Claimants  on  M'iNTOsa's  Estate. 

— _  *       ■  •  .      < 

The  Lards  found,  me  refererUe^  that  the  claimants  were  not  entitled  to  expenses  of 
diligence  whether  on  bills  or  bonds  even  before  24th  June  1745,  because  by  tlie  vesting 
act  they  are  not  entitled  to  any  penidties  through  fiulure  of  payment ;  2dly,  that  no  re* 
commendations  to  the  Court  of  Exchequer  for  payment  of  any  claims  sliould  be  made 
except  by  the  Lords  in  presence,  and  then  cau$a  cognita. 

No.  22.    1758,  Feb.  9,  July  10.    Farquhar,  Claimant. 

Elizabeth  Farquhar,  niece  apd  one  of  the  co-heiresses  of  Colonel  Farquhar,  and 
Stormont  her  husband,  after  the  sale  of  the  Colonel^s  estate  purchased  with  her  share  of 
the  price  certain  lands,  and  took  the  rights  to  her  in  liferent,  and  after  her  decease  to 
Stormont  in  liferent  for  security  to  him  of  an  annuity  of  500  merks  -for  life^  and  in  the 
event  of  his  surviving  all  the  children  a  total  liferent  of  the  whole  lands,  and  to  Francis 
Stormont  the  second  son  in  fee. '  Stonzkmt  the  father  was  attainted  of  high  treason,  and  after- 
wards got  a  transportation  pardon,  and  then  an  act  of  Parliament  wa$  made  for  preventing 
these  pardoned  Rebels  return  to  Britain ;— Hind  tliese  lands  bdiig  surveyed  by  the  £xche« 
quer,  two  claims  were  entered,  one  by'  Francis  Stormont  for  the  fee,  concerning  which 
there  was  iio  dispute  except  as  to  the  liferent  in  case  of  Stormont^s  surviving  his  wife,-»thc 
other  a  claim  for  the  wife  of  her  liferent,  and  for  the  possesaon  from  the  attainder  of  )ier 
husband ; — and  her  Counsel  maintained^  that  by  the  law  of  England  the  husband'^s  jua 
mariti  or  right  to  the  rents  and  profits  of  his  wife^s  estate  does  not  forfeit,  and  that  by  that 
law  though  he  had  a  freehold  in  his  wife^s  estate  vested  in  her  in  fee,  yet  not  in  his  wife^s 
liferent  lands ;  2dly,  That  though  sudi  right  did  forfeit,  yet  by  that  law  the  abjui^ing  the 
realm  or  banishing  for  life,  has  the  same  effect  as  to  his  wife  as  his  natural  death,  and  entitles 
her.  to  jcnnture,  and  quoted  Cpke^s  Institutes,  1,  p.  133,  the  case  of  Weyland,  and 
therefore  she  has  right  to  the  whole  rents,  &c  as  in  the  eye  of  the  law  he  is  considered 
as  dead ;-— he  could  neither  forfdt  the  annuity  nor  the  total  liferent  in  case  of  his  surviving 
his  wife ;— and  the  Counsel  havii^  been  heard  and  given  us  Liformations,  we  delayed  at 
the  claimants  desire  till  they  could  bring  us  further  authorities,— --and  they  brought  us  the 
opinion  of  a  Chamber  Counsel,  Mr  Carthy,  ^ving  the  first  two  points  against  them ;  but 
he  thought  the  act  of  Parliament  confirming  the  banishment  should  have  the  same  effect 
with  abjuration  ;— and  on  the  other  hand  Lord  Advocate  read  the  opinion  of  the  King'^s 
Engfish  Counsel  differing  from  him.   I  could  not  take  on  me  to  say  which  of  them  was  in 
the  right  in  the  law  of  England,  but  I  thought  the  argument  did  not  apply  to  this  case,  for 
though  the  law  <xf  England  was  the  rule  of  jud^ng  in  forfeitures  by  treason,  yet, here 
there  was  no  doubt,  that  if  notwithstanding  the  banishment  the  jua  mariti  remained  with 
the  husband,  that  even  by  the  law  of  England  it  was  forfeited  to  the  Crown,  and  what  rights 
feU  under  the  jus  mariti^  and  how  long  it  subsisted,  behoved  to  be  judged  by  the  law  of  Scot- 
land, for  the  law  with  respect  to  the  effects  of  abjuring  the  realm,  was  none  of  the  treason  laws, 
which  alone  are  extended  to  Scotland,  for  it  obtains  in  all  felonies,  and  mostly  without  any 
ccmviotion,  and  it  was  not  said  that  a  husband^s^M  marUi  determines  by  his  abjuring  the 
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t9thti  hj  bamdnBcnt  fer  life  by  whatever  authority  it  be,  and  tberefftire  whatever  be  iav 
as  to  estttlai  e£  EngfidimeB  in  England,  I  thoi^ht  there  was  no  doubt  that!the  ju9 
waritixa  Soothmd  oontiimed  duikig  the  husbend^s  natural  life.  However,  the  Court  sun- 
tained  Mtb  Stormonf  8  daam  renit.  mdtum  Pretddent,  Miltcm,  Shewaltim,  &  me.  Wood- 
haU  did  not  Tote.  For  the  interlocutor  were  MintOi  Drummore,  Strichen,  Dun,  Murkle, 
Kamesl— -Justioe*Clerk  in  theOuter«House.  But  without  a  vote,  we  found  that  in  case  oSl 
the  husband's  surviving,  the  Crown  had  right  to  the  liferents  provided  to  him. 

No.  28.    1 758^  July  10.    Sir  Lewis  M*Kenzie's  Claim  on  Cromarty. 

This  daimant  in  1723  obtained  decreet  of  constitution  against  the  last  Earl  of  Cro- 
fiuurty,  for  a  principal  sum  and  annulrents  from  1705,  and  thereon  an  adjudication,  accu- 
mulating the  annalrents  (m  the  obligement  of  old  Jllarl  George  his. father,— but  tliere  was 
.no  penalty.  He  claimed  his  accumulated  sum  and  interest  from  1733,  the  date  of  his 
adjudication^  but  Lord  Dun,  Ordinary,  (in  reqpecjt  of  a  precedent  to  be  after  mentioned,) 
restricted  it  to  the  prindpal  and  aunualrents  firom  1705,  but .  gave  him  his  necessary  ex* 
penses.  Sir  Lewis  reclaimed,  and  at  first  the  Court  seemed  to  think  the  claiim  founded 
in  equity,  but  upon  answers  reciting  a  former  judgment  in  a  parallel  case  of  Thomas  Belshes 
who  in  1733  adjudged  the  estate  of  Nairn,  we  15th  July  1752  gave  the  like  judgment 
The  Court  this  day^  lOth  July,  adhered,  but  it  carried  only  by  my  casting  vote  in  the 
diair.-— N.  B.  I  had  omitted  the  former  decision,  being  only  iot  advice.  The  interlocutor 
was  9th  March  1754  altered  nem.  con.  The  President  (who  drew  the  reclaiming  bill  wheia 
at  the  Bar)  was  very  dear,  and  at  last  so  seemed  Justice-Clerk.     I  gave  no  opinion. 

No.  24.    1 754,  Feb,  27.    Oliphant*s  Claim  on  G ask* 

By  contract  of  marriage  of  Laurence  Olipliant  tiie  attainted  person,  he  became  bound 
failing  heirs-male  of  the  marriage  to  pay  to  the  daughters,  if  one,  15,000  merks,  if  two 
or  more,  25,000  merks  at  their  marriage  or  age  of  16,  which  should  first' happen,  which 
they  claimed.   Answered  by  Lord  Advocate :  There  is  a  son  of  the  marriage,  and  therefore 
the  condition  has  failed,  and  the  estate  being  forfeited  it  can  never  go  to  heirs-male.  Repfied, 
If  the  son  die  before  his  father,  then  the  provision  will  become  due,  and  they  claim  only  as 
conditional  creditors  in  that  event     Dismissed  the  claim.     2<Ib,  Laurence  the  father  in 
1731  granted  a  bond  of  9000  merks  to  James  Oliphant  his  fatlier,  which  bond  the  fatiier 
assigned  to  the  claimant  and  his  ^ter  by  assignation  of  the  same  date  \nih  the  bond,  but 
empowering  the  father  to  divide  it  as  he  pleased,  or  to  give,  it  to  any  one  of  his  children^ 
and  the  grandfather  was  ssud  to  have  sent  this  ta  his  daughter-in-law  the  claimant's  mother 
to  keep  for  the  children,  and  die  bond  and  assignation  with  the  subscriptions  to  both  can- 
celled now  produced  witii  a  letter  by  the  grandfather  to  his  daughter-in-law  of  the  same  date, 
that  appeared  never  to  have  been  sealed,  recommending  to  her  to  preserve  the  inclosed,  with- 
out  saying  what  was  inclosed :  3<ib,  They  produced  two  bonds  of  provision  by  Laurence  to 
his  two  daughters,  one  to  the  claimant  of  10,000  merks,  and  the  other  to  her  aster  of 
9000  merks,  witii  a  substitution  to  the  claimant  of  5000  merks,  both  dated  17th  Aprif 
1739,  oontMned  a  power  of  revocation  and  dispensing  with  the  not-delivery ;  and  daimed 
the  first  9000  merks,  although  the  bond  was  cancelled  by  their  father,  whicb  they  said  be 
could  not  lawfully  do,  and  therefore  he  granted  the  new  bonds,  whidi  though  they  ooo. 
tained  a  power  or  &culty  to  revoke,  yet  thi^t  faculty  coidd  not.forfoit,  and  quoted  sundry 
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precedents  both  in  England  and  Sootland,-^4iut  the  Lonib  dismiMed  faodi  ehmha  Hmj 
thougnl  no  claim  could  be  sustained  upon  a  cancelled  bond  aad'aamgnaiion^  which  for  anj 
thilig  that  appeared  were  cancelled  the  moment  they  mre  signed  and  never  ddivmd^ 
and  whether  the  forfeiting  person  had  a  power  to  revoke  or  not^  the  last  bonds  of  previa 
sion  could  not  become  debts  while  they  remained  in  his  custody,  and  even  though  they 
had  been  delivered,  yet  since  they  were  revokable  they  were  not  debts  on  34th  June 
1746  in  terifns  of  the  vesting  act. — (S3d  July  175:4-) 

Ebenezer  Oliphant  being  creditor  in  relief  to  Gask  in  sei^eral  debts,  entered  his  daim 
on  the  estate  which  was  sustained.  Thereafter  the  Barons  of  flxcliequer  surveyed  an 
heritable  bond  due  to  Gask  on  the  estate  of  Nairn,  and  he  entered  a  new  clum  of  relief 
on  that  subject,  which  was  also  of  consent  sustained  (so  far  as  he  shall  not  recover  payment 
out  of  the  other  estate,) — ^but  here  he  claimed  other  three  articles,  to  which  he  said  he  wa& 
entitled  as  cautioner,  first  the  expenses  of  his  former  daim,  3<fo,  the  expense'  of  one  of 
the  creditors  to  whom  he  was  bound  of  entering  His  own  clum  and.  recovering  a  decree^ 
and  which  this  claimant  said  he  had  paid  him ;  3iio,  the  dues  paid  by  him  in  Exche^ 
quer  in  obtaining  payment.  But  we  unanimously  rejected  all  the  three  aiid  dismissed  the 
claim  as  to  them^  because  th€y  were  not  debts,  due  by  the  forfeiting  person  nor  now  by 
the  Crown,  nor  deductions  out  of  the  debt,,  but  the  claimant'^s  own  money, — pretty  similar 
V>  the  question  anent  the  common  expenses  of  ranking  and  sales,,  dedded  in  1738  betwixt 
the  Bank  of  Scotland  and  Creditors  of  Prestonhalli  and  in  1742  betwixt  the  sold  Banlc. 
fnd  Fraserdale^ 

No.  25.     1754,  Feb.  28.  '  DirNCAN*s  Claim  on  KiKLOCH. 

OvK  Duncan  daimed  on  on  accepted  bill  on  Sir  James  Kinloch  the  attainted  persoxy 
for  L.100  Scots  dated  SSth  August  1745.  Objected,  That  it  was  after  24th  June  when, 
the  estate  was.  vested  in  his  Majesty.  Replied,  That  it  was  for  the  remains  of  a  prior 
bill  for  a  larger  sum  dated  several  yecHrs  before  Drununbre,  Ordinary,,  having  al-^ 
lowed  a  proof,  two  witnesses  deponed  that  such.a^  prior  failL  had  beea  assigned  to  tlie^ 
claimant  in  sprizig  t74iS,  and  this  claimant,,  and  the  attunted  person,,  (who  i&  now  par^ 
doned)  told  tbem  that  it  was  transacstied^.  and.  a  bill  given  for  the  balance.  The  case  waff 
reported  to  us,  and  I  had  some  difficulty  both  as- to  the  proof  and  the  point  of  law,  for 
that  liere  tbei^e  was  really  no  othet  evidence  than,  the  words  of  the  claimant  himself  ana 
attainted  person,,  and  when  they  told'  so  the  witnesses  did  not  say,r-and  in  point.of  law  no* 
elaim  could  lie,  for  thia  bill  though  there  might  for  the  former  if  extant,^-«and  this^was  rais- 
ing up  a  debt  o£  bonoir«d  money  b^  witnesses  i  and  supposing  that,  were  legal  evidence 
of  the  former  InUy,  yet  there  is  still  seme  difficulty^,  tot  in  the  case  of  YorJfrBuildings- 
Annuitants  we  altered  our  first  interloeutov,  and,  found  that  annuitants  wha  were  secured 
upon  the-  eerti^t^.  but  who  oqe:  their  as^ignec^  had  gjven  upiheir  bonds  aixl  taken  new  bonds^ 
*  had  not  th^  real  security  due.  ta  thor  first,  bonds^—^md.  although  there  was  great.eq^ui^  in 
sustaining  every  daim  of  ddbt.  contracted  bena  Jfdc  before  the  debtors  engaged  in  the 
j^dbellion,  yet  that  equi^  could  not  operitte  ag^st  tlie.-  statute,  unless  the  daimant  wa^ 
aveAtor  in  a  debt  in  law  or  equity  prior  to  24th  June  1745.  The  Court  sustained  the- 
(;j|KW.rm|*.Stri!c4i«n^  me.r^S^th,  Februpry,  yVe  adhered,  when  also  our  new- 


. '     •  •  • 

PiMdettt  jcNiied^^  as  did  I  IBkeliit^  iii:.eon)Md€miion  cif  the  gn^aUness  of  the  suibl  which 
teniorea  mj  suspiokm  rfdecrit ;  but  we  all,  almoat,  agreed  that  had  it  been  a  large  mua 
wfb  would  have  thoo^t  the  proof  insuffideat/ • 

%*  The  cue  of  Bariadale  is  referred  to  by  Lord  Elchies  in  his  Dictionary,  as  in  his 
Notes.  It  rdates  diiefly  to  a  misnomer,  and  is  mentioned  along  with  the  cases 
of  Pitsligo  and  lH)chiel,  but  without  date.  The  Editor  has  not  j)pt  found  it  See 
SurxBioa  Aim  Vassal.    See  also  Tailzix. 


FORISFAMILIATION. 


Na  1.  nsi,  Not.  18.    Jean  Begg  against  Jean  Lapraick. 

TfllB  Lords  found,  that  Jean  Begg  having  accepted  of  A  provision  in  fuU  satisfaction 
of  all  pordon  natural  or  bairns  part  of  gear,  without  miention  of  exeoutry  dead's  part  or 
moveables  she-  might  succeed  to  by  and  through  her  father^s  decease,  does  not  exdade 
her  from  a  share  of  her  fiiither*s  dead^'s  part  as  one  of  hb  executors,  be  having  cBed  inte^ 
tate ;  and  therefore  found  that  she  hath  light  to  an  equal  share  in  the  dead^s  part  widi 
her  brothers  and  sisters,  and  that  the  same  falls  to  Ibe  divided  amongst  tliem  ^ecustibiM 
capita ;  and  further  found  the  provuoy  that  the  said  Jean  Begg  was  only,  to  be  a  bairn  in 
the  house  with  the  rest  of,  his  daughters  but  not  in  the, least  with  his  sons  does  sub- 
sist  and  is,  effectual  in  favour  of  the  sons,  notwithstanding  of  the  father  having  died 
intestate,  and  of  his  having  made  no  deed  of  provision  in  favour  of  his  sons ;  and  therefore 
found  that  the  sons  have  right  to  the  same  leg^tim  or  bairns  part  as  if  Jean  had  not  existed 
at  the  time  of  her  ikther^s  decease ;  and  in  respect  that  Jean  is  only  provided  to  be  a 
bum  in  the  house  with  the  rest  of  the  daughters,  and  that  the  father  could  not  nor  hath 
not  by  any  clause  in  the  contract  prgudged  the  daughters  as  to  their  l^al  share  in  tbe 
Icgitim,  found  that  each  of  the  daughters  excepting  Jean  must  have  an  equal  share  in 
the  whole  legitim  according  to  the  division  of  law  amongst  the  whole  dnidren  including 
Jean,  and  therefore  found,  (hat  after  deducting  the  shdi^  of  the  sons  as  if  Jean  had  not 
existed  at  the  time  of  her  father^s  death,  and  after  allowing  to  each  of  the  other  daoj^ 
ters  such  share  as  would  bekwig  to  her  aoobrding  to  the  diVinon  of  law,  taking  in  Jean  as 
a  bbim  of  th^  house,  tiiat  the  remainder  of  the  beams  part  ear  liegitim  only  bdbiigs  tn 
Jean  aild'^  liiore;  and-foui^  that  Jean  is  not  obliged  to  collate  her  techer,  but  hath 
ri^it  to  the^samle^as  upracipuumi  and  remit  to  the.Ordinaiy  to  proceed  accordingly. 

Upon  tiiis  case  sundry  questions  did  aiise  that  are  all  determined  by  the  above  interlo- 
eutor.  I  own  I  doubted  as  to  the  dead'^s.part,  that  by  our  pcactice'aocepting  a  provision 
in  sati^fation  pf  legitim  without  expressing  executry,  or  moveables  was  a  forisfamiliation, 
and  excluded  that  bairn  in  competition  with  bairns  ip  family  fron^  any  share  of  the  d^ad'^p 
part  as  well  aa  of  the  le^tim;  If  that  was  the'law,  in  this  case  the  division  of  the  deail^s 
part  must  have  been  in  the  same  proportiph  as  of  the  legitim.     But  all  the  rest  of  the 


*  President  Citdgie  was  admitted  oh  2d  February'  1754.' 
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Lords  were  of  the  opuiion  of  the  above  interiocutlM*.  I  tk&wim  dodVtdd  whather  dfo 
parties  intoided  any  more  than  to  reserve  to  the  fathor  a  power  to  pronde  bfe  aonvAif 
Kbitum,  but  I  own  the  last  part  of  the  clause  is  very  sbtmgly  esdpvQMed,  and  this  Loncb 
could  not  find  any  way  of  extricating  it  so  as  to  answer  the  parts  of  the  clause,  and  mdce 
it  consistent  with  law,  other  than  by  the  above  decision. 


FORUM  COMPETENS. 


^  ■ 


No.  I .    I  *lS5y  July  1 1 .    Ramsay  agamtt  Thohsok* 

Tu£  Lords  found  the  action  here  competent,  notwithstanding  of  his'havhlg  obtained 
sentence  in  the  Justice-Court,  as  had  been  found  19tb  Deoenaber  1C72,  Muiray  .if;idnst 
Eiencb,  (Dier.  No.  10.  p^  2917 ;)  but  found  the  nuHity  of  the  faUl  competent  to  die  de^ 
fender,  but  remitted  to  the  Ordinary  to  hear  how  far  the  debt  can  h^  aaCruetied  eve» 
against  thia  defeader. 

$ix>^2.    1786,  Feb»  17,  21*    Leggat  o^tn^MHrNCAN. 

Th£  Lords  found  the  decreet  nuH  as  a  nan  $ub  domino^  and  repelled  the  ani^er  oF 
comuuintii  errwry  m  respect  of  the  reply  that  such  error  could  not  make  the  defender  con* 
tumadous ;  and  here  there  was  no  instructioii  of  tlie  debt,  other  than  the  decreet  in 
absence  holding  the  defender  as  confessed,  upon  which  no  diligence  followed  against  the 
defender,  who  Cved  many  years  after.— 31  st.  The  Lords  refused  a  biD  without  answers,, 

and  adhered. 

*  • 

Ko.  8.    llSly  June  S9.    Than  and  His  CreditOks  again^  WsiB. 


(][ue8tsoa  bdng^  Whether  die  Commissaries  of  Glasgow  or  Hamilton  were  the 
fMN^^  Court  forconfimung  l^ranV  testament  ?  the  cvedilm  had  applied  to  the  Commis* 
saity  Court  <^  Glae^w,  upon  which  the  Commissavy  of  Hamilton  gave  out  an  inhibilioa 
W  die  Commissary  to  pm^ted*;.  and  upon  hiaeonten^tthey  presented  a  bill  of  advoeataoB  ;: 
and  the  first  questicm  was>  Whether^  once  the  late  act  of  Parliament  against  fovciiig  par* 
ties  to  confirm,  it  be  competent  to  the  Ccmunissafy  of  Gtsigow  to  hinder  the  creditors- 
or  their  principal  to  cpnfina  where  they  please?  and  the  Ijocds  firand  it  not  competent 

No.  4*.    l.752^.F6b.  20.    FiTZGSEALm  and  Egaa  ogcintiYliam^v^^ 

1)9  Fcbnia^  1740-1  Fitzgerald  Egar  and  o&ers  had  a  ship  and  cargo  seized  in  Jamaica 
bj  the  naval  officer  and  condemned  by  a  Court  of  Admiralty^  one-thiid  to  die  King^SrUs^ 
oiie-third  to  the  Goyemor,, and  one-third  to  the  seizure  maker,. and. sold;  but  tins  coOi^ 
demnatm  was  reversed  on  an  appeal  to  the  King  in  Cbundl,  who  ordered  a  new  trial  of- 
the  cargo,  but  the  ship  or  value  tbewxttp.be  restoted^  <<  whereof  the  Governor  or  Com^ 
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mnder  in  C^nefin  Swamati  for  the  time  bemg  and  all  others  oonoerned  are  to  take  notice 
«U  gOTtai  tfatoiflelTea  aoadfdiii^.^  *  Bbtifi^m  the'na^  officer  came  to  Sbotlabd,  and  the 
fiifver?  sued  hini  here  for  the  capture  of  the. ship,  >  libelling  L.3000  damages,  and  on  a 
suwiaaiy  warrant  put  Ha^  in  pris^  tiU  caution  jiii&ab  tisU  etjudicatum  solvu  There  he 
remained  till  the^rooe^  wj^s  i^nish^*  yhen  the  Judg^Admiral  found,  from  the  ciirnm'^ 
ftaooes  oCth^  caw,  t{|at[  tbe,nayal,offi(cer  acled  baaa^fidc  imd  agrec^ly  to  the  dutj  of  hia 
office,  fuid  that  hy]  the  ^ecreet  he  wa^.uot. liable  in  any  dami^ges,  and  that  the  said  decreet 
Qould  onlj^  receive  e^iec^ation  as  tQ  restj^i^on  of  the  ship  or  ¥alue  in  Jamaica.  Of  this 
sentence  thepi^vuer  p^^es^ted.  a  biU  pf  suspensjop,  whic^  was  refused  2d  December 
1749,  when  I  was  in  the.puter-G[ouse^.a2id  therefore  knew  noly  nor  could  the  rest  ol  the 
Lends  remember,  whether  it  was  on  the  merits  of  the  cause  or  incompetency.  After  that 
bill  was  refused  the  Judge-A^mioa]  aiw^j^^  !«.&  e?s|»anses  and  JL.^.  4s.  4d.  for  extract- 
ing decreet.  Thereafter  Bontein  brought  a  peocess  of  damages  agaiast  the  owners  for  his 
hn^  imprisonment,  and  the  JUc^'inc^ed^  U.lJSt*  of 'dahages  and  L.5.  Ts.  8d.  for  ex- 
tkacting'decreet ;  and  the  owners  Jn'esented"  a  new  bill  of  suspcnaon  of  both  decreets,. 
wUdi  was  this  day  reported  by  Lord  Dun ;  and'  wis  all  l^gi'e^'that  a  suspension  of  m 
decreet-absolvitor  was  not  competent,,  as  we  found  before,  24fli'  February  1741,  Daittsh 
Aaatic  Company  against  Earl  of  Morton  and  others,  and  therefore  refused  the  Inll  as  to 
the  decreet  as  incompetent  ;-«Jbttt  then  as  to  the  Judgie^Admiiars  dboreetilMl^  we  agreed 
that  by  die  act  I6tii  Charles  I.  no  Court  in  Britain  was  bound  to  execute  the-  decreet  of 
Council  and  which  ought  to  be  executed  only  in  Jammca,  pi*etty  agreeably  to  our  judg- 
ment 2d  December  1736,.  Eveleigh  against  Sir  John  Bruce;  but  we  differed  from  the 
Judge-Admiral  as  to  the  competency,  of  the  process  before  him.  We  thought  that  acdon 
my  against  Bontein  for  the  seizure  o^  the  ship,,  as  we  found  in  the  case  of'  Hamilton 
against  Dutch  East  India  Company,  and  that  the  defence  isustained  in  that  case  on  the 
condemnation^  coula  not  be  here  pleaded,  because  die  condemnation  in  Jamaica  was 
reversed  upon  appeal  to  die  proper  Courj^.  as  we  must  have  repelled  the  condemnation 
in  the  other  case,  had  it  been  reversed  on  the  appeal  then  made  in  Batavia,.  or  had  there 
been  an  appeafto  die  Courts  in  Holland,  and  the  sentence  been  reversed  there.  Therefore* 
we  passed  the  UB  as  to  the  expenses  in  the  first  decreet  and  as  to  die  L.lOO  sterling 
damages  in  die  second  decreet. 


FRAUD. 
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No.  t.    ii SB^Jsm..  17.    PuRDiE  agaifut  Lord  ToRPHiciaN:. 

TisA  Lords  found  John  Purdie^s  disposition  not  redudble  Upon  the  act  1621,  iif  resp6ct: 
d(  the  ellittse  irtiaraby  the  son  John  undertook  the  burden;  of  »1&  ftthesPs*  debt%  hat 
i«mitted  to  thfe  Ordinary  to.  heac  paHies  anentthe  delivery 'ofr  the  disporitieo,.  and  that' 
foUowedupoD  it,  and.  the  other  points  i^  the  cause.. 
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No.  4.    nS5,  Jan.  28,  June  1S«  17.  BEO\rN>  (Oleril)  agairut  Ma:n[8FI£I*ii, 

This  case  was,  that  Mansfield  httd  used  homing,  and  another'  Charged  on  an 
inferior  Judge^s  precept,  and  the  common  debtor  had  disponed  to  this  last  and  other 
trustees  for  the  behoof  of  all  his  creditors,  which  was  quarrelled  bj  Mansfield  and  re* 
duced  by  the  Lords  upon  the  act  1621  as  to  all  creditors  who  had  mdt  done  diligence ; 
and  the  question  no#  was,  Whetli«*  the  charge  upon  the  precept  could  sustain  thii  dispo- 
sition qwkkd  that  creditor?  The  Lords  demurred  a^d delayed  the  deinmon.— IStfa  June. 
—The  Lords,'17th  June,  found  the  dispoaticm  reduciUe'  in  Mo  'qiuad  those  who  had 
used  the  ililigence  upon  tibe  precepts  as  well  as  die  rest,-— unanimously. 

•  ♦  •  •  »  • 

No.  8.    1785,  Feb.  5.    Rogers  fl^m^f  MftLTitL. 

The  Lords  remitted  to  the  Ordinaryto  enquire  ^ntp  and  report  the  several  qualifica*- 
tions,  particularly  what  were  his  circumstances  at  the  time  of  ^the  sale ;  for  some  of  ui 
thought,  that  if  his  debts  did  not  yery  much  exceed  hit  effects  at  that  time,  his  failing  in 
.tfaxee  weeks  would  not  presume  fraud  m  conoiKb. 

'No.  4.    1786,  Nov.  1 9.    FisH&B  ii^$vwi«<  Gampaklls. 

•  *       *  .  • 

The  Lords  adhered  simply  as  to  Askmsh  and  what  determined  them  to  be  unanimous 
was,  that  the  deed  was  gratuitous,  and  therefore  the  wife,  wliether  she  was  accessory  to 
the  fir^ud  or  not,  ,she  should  not  be  benefited  by  her  husbandVftaud.  But  they  were  not 
clear  that  it  was  proved  that  the  wife  was  in  the  knowledge  of  the  fraud.  They  also 
adhered  as  to  Malcolm  Campbell,  in  respect  it  a{q)eared  the  oBligement  was  not  delivered 
by  Eiman,  one  of  the  cautioners,  till  after  Malcolm  was  dead  ;-7-but  they  did  hot  think  it 
relevant  that  Kiman  was  discharged ;— and  the  former  decision  in  Sir  Henry  Innes^s  case 
was  misrepresented  as  to  that  point. 

No.  6.    1787*  Feb.  25.    Cramond  CLgaimtBAis  and  Henry. 

Thb  question  being.  Whether  a  dbpofdtion  omnium  Unurmm  to  a  creditor  in  payment 
be  reducible  though  the  goods  were  really  within  the  debt,  and  though  the  pursuer  could 
not  subsume  on  the  act  1681  or  1696  ?  and  Sdly,  m  qtuaUwkj  Whether  <mly  io  bring  in 
the  creditors  proportionally  or  in  toto  f — the  Lords  found  the  reason  of  reduction  rele- 
vant,  but  only  ad  effectum  to  Ining  in  the  creditors /Kirt /mum,  in  respect  it  is  not  a  statu- 
tory fraud  but  upon  the  common  law,-— and  this  agreeable  to  the  former  decisions  in  1678 ; 
and  they  thought  the  narrative  of  tiie  disposition  may  be  astracted,  and  therefore  remitted 
that  point  to  the  Ordinary. 

•  •■ 

*  -  .  -  «  ... 

No«  6.    1 787,  June  2 1 .    Cbei>itor)s  of  Maxwell  against  Grieavon. 

Thc  Lords  adhered  to  the  Ordimiry^S' interlocutor  {»«ferring  the  relict  on  her  infeft* 
inent,  and  finding  it  not  reducible  on  the  act  1621,  because  though  her  husband  Edwardts 
infeftment  was  gratuitous,  yet  it  was  to^  an  apparent^heir,  and  with  a  power  to  burden  an4 
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fio  not  ip  pvejudice  of  creditors ;  and  indeed  had  they  found  it  otherwise,  thfiX  would  hare 
in  effect  made  alT  the  father'^fi  personal  debts  real,  at  least  would  have  preferred  them  to 
aH  dJesueoeBSom  of  hisson  and  his  bars,  which  is  the  same  thing. 

Na  7.    1747,  June  29.    CusiUToas  <tf  Rosebsret  againsl  GeAdes/ 

Trc  Lords  (bund  no  proof  that  Geddes  acceded  ;  2dly,  that  the  arrestments  before 
the  dispoation  are  relevant  to  reduce  on  the  act  1621  quoad  the  rents  af&cted  by  that 
arrestment ;  and  that  the  inhibition  is  relevant  to  reduce  quoad  the  debt  on  which  that 
inhibilSon  proceeds,  though  hitherto  no  adjudication  has  followed, — and  remitted  to  the 
Ordinaiy  the  other  points. 

Ntt  8.    i  757,  Not.  ft.    Creditors  of  URCitrHAET,  &c.  c^inst  Relict. 

'  The  Lords,,  (28ili  June),  adhered,  and  wese  of  opinion  th^t  though  Colonel  Unuibairt 
had  be^  benknipi  and  be  under  no  previous  oUi^atioa^  yet  hemig^t  grfuiit.pixmuMsta 
his  wife  8ucK  as  would  have  been  national  M  the  time  of  the  mavriage. 

Belay^  (26th  July^  till  to-monowj  that  the  petitiooer>pi)ciuarto».iQa]r.M«t}fe£ 
acknowledgment  as  to  the  L.2$,000  sterling^,  for  the  Loixtf  djd  not  incline  to  put  theic 
inteiioqutor  as  they  fcMnonerlj  had  done  2Qth  June  upon  the  abetrao^  PW^  ^  kwy.that  a 
tionkxupt  can  by  a  postnuptial  deed  grant  a  provision  to  his  i^e<. 

27th  July,— None  of  us  as  I  could  observe  w«re  for  adhering  to  our  former  interloeu^ 
tor  upon  the  general  pmnt  of  law,  (except  Amistcm^  who  did  not  innst  upon  it,)  but  ia 
lespect  of  the  daim  he  then  had  against  the  Sword-Blade  Company,,  upon  which  he  re-> 
covered  LJS5,000,  found  that  the  provision  to  the  Lady  was  rational  and  not  reducible* 
Ml  the  act  1681,  and,  6th  November  thereafter,  adhered*  and  refused  a  reclliimhig  bilU 
without  answeiB^ 

No*  9.    1 740»  Feb.  5, 22:    Ross  of  FftcaiD^  ^igumst  Itoss  df  Bdhagowair.. 

The  Lords  found  the  qualifications  ecmdescended  on  not  suflicient;.  and  therefore* 
remitted  to  the  Ordinary  to  hear  further^  I  own  I  had  a  good  deal  of  difficult^  ^n  the 
ease.  I  thought  much  would  depend  on  the  last  Balbagowan'^a  capacity ,or  degree-of  his- 
weakness,.,  ahd'  as  no  challenge  was  brought  for  n^ar  30  years  af^  his  death,  I  tHoi^ht  it 
dangerous  to  allow  a  vague  proof  at  liaorge  of  his  weakness  without  oondfeaoending  on  some 
particular  instances  of  bis  wedcness,  and  theref<»«  .voted  (or  the  intecIoeutoo-SSth* 
February,.  The  Lords  adhered  and  refused  a  bill  ifithout  answer.. 

No.  10.     1740,.  Dec.  S.    Coupab.  agtim#^DAvii>  GJa^Nx; 

A  TouKG  MAN  uud^r  age  having  granted  sundj^  bills  to  a  tavemer  for  drinking  and' 
ather  ridiculous  expenses  while  his  father  lived  with,  his  family  in  town;  and  die  father 
and  he  having  miaed  a  process  agjunsttbetaverner.befiire  theSbeDffiMithatacooiat,,!^ 
tavemer  got  from  the  young  man  then  come  <^  age  a.  bond  for  the  wliole  sums.  The 
Lords  reduced  the  Bond^on  fraud  and  circumvention..  I  own  I  could  not  agree  with  the 
words  of  the  judgment.  This  was  not  properly  fhtud,  But  F  thought  the  bond^  reducible 
n  contra  himoa  mortB, 
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No.  11.    1  "742,  June*.    Bitbden  £^flfi7w<  Whitefooed of  Dunduff. 

Ths  Lordft  seemed  dear  that  Dunduff  ^s  rig^t  cxHdd  not  be  veducdd, :  as  a  mm  iabeiUe^ 
because  John  M^Whiiter,  younger,  for  whom  Kennedy  of  Balteraan  purchased  died  in 
the  stata  of  apparency  and  was  not  xnfefti  whereby  Bakersan^s  infeftment  on  his  resigna 
tion  was  void  as  a  non  habaUe ;  yet  an  adjudication  in  implement  on  a  chaige  to  enter  heir 
having  followed  on  the  dispositioni  that  adjudication  nuiy  be  completed  quandocunque. 
But  then  as  Baltersan^s  and  Arbuthnot'^s  his  heir^s  right  was  oi4y  personal  because  of  the 
nullity  in  thw  infeftment,  they  found  that  the  fraud  of  Baltersan  was  competent  against 
DundufF  the  purchaser  from  his  heir,  and  fhat  notwithstanding  the  former  absolvitors 
obtained  by  DundufF  against  James  M^Whirter,  in  respect  that  decreet  was  founded  on 
all  error,  vie.  ihaX  his  author  had  a  lawful  infeltment  ;-r-«nd  so  &r  we  aH  agreed.  But 
the  Lords  also  further  found  that  the  proof  led  against  Arbuthnot  of  the  fraud  in  that 
rery  process  wherein  DundufF  was  assoilzied,  and  after  that  absolvitor  was  extracted,  was 
gobd  evideiice  in  this  process  against  DundufF,  but  prejudice  nevertheless  to  elide  it  ;^ 
whereas  others  thought  that  as  he  was  rendered  secure  by  that  decreet-absolvitor,  and  was 
not  bound  further  to  notice  the  proceedings,  the  proof  behoved  to  be  again  led,  but  such 
of  the  witnesses  that  were  dead,  tliat  their  testimonies  might  be  repeated.  But  this  point 
carried  only  by  the  President'^s  casting  vote.-^ITth  June  Adhered,  but  allowed  the  de- 
fender  to  reexamine  the  witnesses  yet  alive. 

No.  12.     1744,  June,  July  26.     Creditoes  of  Auchinbreck  against 

Lady  Auchinbreck. 

Sir  James  Campbbll  of  Auchinbreck  six  months  after  his  marrii^  with  his  pnseiit 
Lady,  who  had  staid  in  his  family  as  a  sort  of  governess  to  his  children,  gave  hec  npiio* 
vision  of  L.lOO  sterling  per  anmtm^  and  a  house  and  some  land,  and  thereon  she  was  imme* 
diately  jnfeft,  when  his  estate  was  abontX.  10,000  Seots  rent,  but  above  X#.81,000  sterling 
of  debt,  much  more  than  the  value  of  the  estate,  on  which  there  were  then  infe&nents  or 
inhibitions  for  about  L.86,000  Scots,  and  in  1739  it  was  sequestrated.  The  creditors 
objected  to  this  right  as  postnuptial  and  gratuitous,, and,  being  by  a  bankrupt,  irrational. 
The  Ijords  sustained  it  for  L.50  sterling,  to  which  they  restricted  it,  and  the  creditors 
having  reclaimed  without  answers  we  adhered,  mt  quidem  renitente. 

No.  18.    1744,  Nov.  14.    SN0D6RAS8  against  Creditors  of  Beatt. 

I  WAS  in  the  Outer-House.  The  Lcmls  found  a  disposition  ommum  bonmrum  to  trus- 
tees for  behoof  of  credi^fs,  prrf^ningpari  pfmuy  not  reducible  M  the  instance  cit  other 
creditors  who  had  parata  executtOf  .but  used  no  diligence  before  nor  for  a  year  after  the 
dispoatiidk^-— though  several  creditors  thereby  preferred  pari  passu  had  no  ^rate  execti(to. 

No.  14.    1744,  Nov.  SO.  Marion  Wilson. 

A  nxnn  to  a  defunct  being  reduced  against  the  heir  on  the  ^aud  of  the  defunct  wlien  n^ 
maldjdei  of  the  defender  could  be  qualified,  we  found  fhe  defender  not  liable  in  expenses, 
although  he  represented  the  defunct. 
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N<^.  15.  l745»Julyl6.  CREDITORS  of  Mb  Murray  a^m<  Miss  Murray. 

Thx  Lords  sustained  the  rea90ii8  of  rediictiaii  on  the  1621,  if  it  shall  i^ipear  that  Blr 
Murraj  was  insolvent  at  the  date  of  the  contract  of  marriage.  18th  June  1746  Adhered 
by  President's  casting  vote. 

No,  le.  1 747/ June  5.   Creditors  of  Cordinrrs  of  Canongate  against 

Thomas  Grant. 

Aftke  these  cordiners  were  notour  bankrupts,  tbou^  not  in  the  terms  of  the  act 
1696,  they  disponed  to  trustees  For  behoof  of  all  their  creditors  noaamuJim  thdr  whole 
effects  real  and  perstinaly  and  by  the  dispontion  the  creditors  renounced  any  daim  to 
future  quarterly  payments  €X  new  upsets,  and  any  further  action  against  the  Cotporatioii, 
and  the  trustees  were  not  liaUe  in  omissions,  but  after  two.  years  might  be  charged  bjr  the 
creditors.  Tins  disposition  was  next  day  intimated  to  their  taumts,  and  some  days  after 
Thomas  Grant,  who  would  not  accede  to  this  settlement,  arrested,  and  a  competition  en- 
sued. Their  intimation  was  prior  in  time  and  therefore  preferable,  and  the  (fiqiosition  was 
not  redudble  on  the  act  1696  or  1781,  for  there  neither  was  nor  could  be  homing  at 
Thomas  Grant^s  instance,  whose  tarm  of  pa3rment  was  more  than  two  months  nfter  his 
arrestment ; — ^but  he  insisted  that  the  disposition  being  bynotour  bankrupts  it  was  reduci- 
ble at  common  law ;  8dlj,  That  no  creditor  could  be  obliged  to  accept  of  the  conditions 
of  renoundng  the  quarterly  payments,  upsets,  and  future  acquisitions,  nor  to  jfree  the 
trustees  of  6missions.  Answered :  A  reduction  at  amunon  law  is  only  to  the  efieot  cf 
bringing  in  the  creditors  part  poMv,  and  therefore  a  dispontion  to  them  all  cannot  be 
reduced':  There  is  no  fraud,  and  many  decisions  were  quoted,  particularly  one  in  1743, 
fcnodgraSB  against  The  Creditors  of  Beatt,  which  I  had  (bigot,  but  wherrin  Kilkerran 
was  very  particular :— To  the  second,  the  quarterly  payments,  (wludi  were  7s.  per  quarter) 
were  only  charity  for  nuuntenance  of  their  pocNr,  and  without  sudi  a  transaction  there  could 
be  no  new  upsets  nor  future  acquintions,  but  the  Ccnporataon  must  die  out,'— 4md  the 
trustee  may  now  be  changed  at  the  creditcvs  pleasure.  Replied :  A  debtor  notoriously 
bankrupt  cannot  prejudge.diligaice  either  done  or  be  done  by  any  of  his  creditcnr^  and 
quoted  also  some  decisions.  The  Lords  pretty  unanimously  sostuned  the  disposition, 
and  repelled  the  objecticMi  to  it,  me  rtferenU. 

No.  17.     1747.  Nov.  26,  Dec.  9.  WitLiAM  Taylor  against  Lorq  Braco. 

The  question  was.  Whether  a  disposition  by  an  hrir  or  an  apparentJieir  ta^ra  ammm 
is  upon  24th  act  1661  void  and  null  in  competition  with  a  creditor  of  the  defunct^s 
though  he  lias  not  done  diligence  within  the  three  years  t  The  Lords  unanimously  found 
the  dispootion  void  and  null,  though  no  dilij^enee  was  done  within- the  three  years,  agree* 
ably  to  adedsicm  in  .Harcarse  subjomed  to  derision  144.  December  9th,  Adhered  and 
refused  a  redaiming  bill  as  to  that  point.     {Vide  Na  81.  voce  Wbit.) 

No.  18.     1 748,  June  1 1 ,  22.    Bowack  against  Croll. 

Oke  Beattie  having  in  December  1743assigped  his  tack  from  Mr  Gordon  of  Trotnito 
«ne  Bowack  of  a  farm  then  possessed  by  CxoQ,  who  was  numied  on  lieattie'a  wife^s  siater  ;^ 


io.di»Kjppmt  this  assignotioiv  he  made  a  mib^iack  of  t^^ whole  to  CroU  in  Febeuaxy,  1T44^ 
to  commence  from  the  preceding  crop.  Bowack  intimated  his  assignation  to  Croll^  bu^ 
only  some  weeks  after  the  sub-tack^  and  waimed  him-  to'remor^  and  the  fsocesM  came  bj 
adTocai^Dn  to  this  Court  r  and  it  being  proved  that  before  getting  tfie  sub-tack,  CroQ  was 
in  the  knowledge  of  BowacVs  assignation,  we  thenefoie  poefenred.  the- asagnflttk^n,  decerned' 
HI  the  removing,  and  ^ve  expenses  ;  for,  though  Grdi  was  in  possessien  upon  hi»  9u|k 
tack  before  the  assignation  was  intimated  to  him,  and  was  therefore  in  that  respect  pre- 
ferable, yet  it  was  fraud  in  Seattle  to  grant  the  sub-^k,  andCroll  being  in  the  knowledge 
of  the  asflignatibn  was  particeps  JrauiU  ;  and  diougfir.  Beatde  had'  no  power  to  asngn-  his 
tadc,  yet  neither  he  horCroll  m  his  right  oottld  quarrel  it  on  thatrhead,.and'  Ttbup  now. 
consents  to.  the  assignation..    83d  June  Adhered,,  and  refoaed  a«  bill  without  answsrs. 

No.  19;     1748;  Nov..  9;    Str  Abchiba^d  Geant  €^ga£ngl'CniKDViOK%o€ 
'  ■  ■■  Geakt*.. 

i  r  .  ♦ 

:  . .  ■  ■  '    .         • 

TuLLiFouie  finding,  his.  debts  exceeded  his  estate^  aodbeu^dueagrtat  G&^^He  caQieri^ 
a  notai^  and  without  even  accyiamting  his-otfaer  d^ediftofs  qausedihim  make  out  three  hen«^ 
table  boqds  t% tli^mf  and* caused  him: sit  «p  all; night  ta  write.theray. and  enjoined*  him  10. 
kec^kthem  seccatyaiid«tov»rds  th^end  of  the  GOda^st^gistratfolthem,  and^meimtuae  cea«- 
(inued  communings  with.  Sir- Archibald  Grants  and  in.  about  18  months  gave  him  an.he^«^ 
Ule^ynd.,  Sir  Archibald  now  pursues  led^iclibn  of  these  ihfisftments  on  the  acts  T69L 
ud  1696»  and  upon  the  GCR^moaiaw,  and  also  objected  to  the  infefi&oientsto  more  per* 
aKina  in  qqe  bi^nd..  The  Simdc^t  seeoaed,  to  thmk  there  n^ght  be  something  in  thaC 
olgection  a^.  to  the  aasine,,and^Iikew]S6^.soniething  iur  the  first;,  pact  of  dieact  162iV  but 
the  rest  of  us  thought  there  was.little  in.  either  orin  the  act  19^^  butw^  aU.|fpreed  vtit 
Kduohg,  uppn^th^'he^d  of.  actual . firayd  tO/thaeffect  of  brio^piiig  all  in.part  ptmu. 

No.  SOi,  t%48;  Dec.  7,21.  C&BXSTIB  aivf  Coii^JkSix ogMf^^^'^^sjs^^ 


■,«.^.«r. 


Ons  Anderson  in  1=746  bought  from  Christie  and  Cbmpany  in  Glasgow  30  hogsKea^ 
af  tobacco,  Ibr  wluch  he  was  to  grant  a.bSt  With  thysdale  his  father-inJkw,  and  whidl. 
tobaceo  he  was-  to  export  from  Elphinstoni    B<e  sent  a-Kll  bearing,  tofie  accepted  by  him. 
and  Diysdale,.  and  tliereupcMDi  they  sent  the  tobacco^  whk^^  was  shipped,  but  immediately 
arrested^by  Faiihdins  and^otfaerv  creditors  of  Aodeeson,.  which  produced  ai\  agreement; 
.AnderBoaga9«  up  the  skipper's  bill  of  lading  in  his  own  name,  and  a  new  bill  was  taken& 
in  Flurhohns  name  and  the  tobaeoocon^rned'to  Dunlbp  in  Hollaaid  to.be  sold  fik  the ^ 
creditors  accounts    Anderscm  went  al<>ng,.  and  the  tobaceo  was- sold;  and' the  aooountof* 
sales  sent  F^hohns,.  with  a  tetter  from  Anderson  to  Faicholins  to  dhide  the  net-pvooeed v 
L.2Sifij> among  the  Qredirtors,.in  May  ITtTT  Thereafter  Chriflde  ebaiged  Diysdale  on  the- 
UO,  who  suspended' on  iiiia  reason^  that  the  hill  was  not  signed:  by  him^but  by  a  boy,, 
who  adhibited  his-  subscription,  and  tins-  question  lies-  at  an  act  fbr  proof: .  Christie,  doulk^. 
£ul  of  his  success,,  sues  Falrhohns  for  the  prioe  of  the  tobaooo^  beeanoecf  Andmon'i^  firaud*, 
and  thatthe  bill  nothing  signedby  Dvysdale  in  terms  oClhe bargain  o£saIe^ the mtiperty 
«f  die  tobaooo-nei^rwas  trans^rredl  Mbst  of  the  Ix>rdsthou^t  the  property  not  tfanfbrred,, 
Iftd  that  .die.  ^uc^  was  Avitium^rtak.    ^Jie  Ptesidem  thought  there  was  a  difbrence.  Be-^ 
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|«lKt.4a9g|ier^aDd  putcUaMP  in  tbe  wa^  <^  cmn«iMoe,'liluit  the  anmterftioe  luMe  to  thift 
«me  objeetiCMM^ih  tbeir  debtors^  aai  tbe  dumgii^  tbe  bQls  cf  laibig  didiiot tnuiiifer  Ae 
faropipQr,-jiiid  itx-oarried  to  prefer  Chiistie  and  Company*  It  was  so  eKpcened,  becsuMi 
Fubohns  bad  rabed  a  midtiplepoindi^.  RitiA.  Kfflcemn  et  me,  ivho  iq^ereed  that  it  wait 
ja  fraud  in  Andeeson,  but  tbat  tbe  propertj  was  transferred  by  sale  and  delivery,  and 
dKNigbtliatMlenugfat  be  reduced  against  Anderson  and  eveni^ainst  the  arrestment  wfaik 
that  was  all  tbe  right  tbat  was  in  them,  yet  they  having  acquired  the  pn^rty  by  tbe  new 
bill  of  lading  and  sold  tt  again,  so  that  nobody  knows  now  who  has  the  ptopeny,  or  if 
Ibe  tebtfioo  is  not  consumed,  tbat  AndersonV  fraud  otjubl  not  affisct  them  who  were  not 
partakers  of  it;  and  Kilkenran  observed,  diat  thdr  ri^t  by  having  .the  tobacco  trans- 
ferred to  tbem  by  the  new  bill  of  lading  eould  not  be  the  worse  for  their  having  had  an 
^nteriiH*  arestment   .  17th  Deceiriber,  Refused  a  Mil  intho«t  answers  and  adhered. 

*  • 

Na  2i.   4749»  Feb.  22.    Aokea  Stewart  offaiiutMMs  Q.  Herok. 

'  Th£  Lords  refused  a  petition,  and  adhered  to  their  interlocutor  pronounced  the  9th 
in  favours  of  the  widow  of  the  last  Captain  Stewart  of  Phisgill  for  her  jointure  of  L.50 
Sterling,  notwithstanding  her  husband^s  own  right  was  reduced  on  old  John  Stewart*B 
contract  of  marriage  in  1668. 

No.  22.    1 749,  Nov.  10.  *  Henry  Elliot  against  William  Elliot. 

.  In  a  reduction  on  the  act  1681  of  a  disposition  inilAS  which  had  sinee  become  tbi 
^tle  of  several  .purchasers,  upcm  which  long  posscsaionjhsd  foHowed,  some  of ;  tbem  p6s« 
seaaed  more  than  40  years  upon  infeftment,  others  had  poesesaed  as  long  but  had  not  #o 
early  completed  their  titles,  but  the  negative  preacripdon  was  interrupted  as  tolbebsjf  of 
the  debt  by  the  minority  ofonecf  the  executors  or  one  of  Ae.  two  asaignees  of  tbe  creditor. 
Both  the  debtors  pleaded  tbe  n^;ative  preacriptimi  of  this  reduction,  andone  of  tbem  pleaded 
the  positive  prescription.  The  JustioetCl^k^foimd  the  half  of  the  debt  lost  by  prescrip- 
tion, and  sustidnied  action.as.  to  tbe  other,  and  repelled  the  defense  of  tbe  negative  pi^ 
scriptioji  .plei^led  for  one  of  the  defenders.  Sir  James  Stuart,  but  sustained  the  defence  on 
the  positive  prescripti^m  for  WJlbamEUsot ;  andcn  advising  a  redinming  bill  and  answers, 
we  seeming  to  be  of  dWerent  opinions  appointed. a  hearing  in  prasenee,  which. was  wdl 
argued,  particularly. by  Lord  Ad>rocate^againat  tbe  interlocutor.  {Vide  my  notes  cm  the 
petition*)  and  Lord  Advocate  noiioed  most  of  the  topics  ;*-and  €m  the  hearing  the  Court 
observii^tbattbepurpeaeof.tbisprQoaBa  was.  to  oblige  a  third  or  fourth  pufchaseratthe 
distance  of  $7  yearplo.ptove  tbe  onenms  oauae  of  .the  i&posLtion  to  his  remote  author 
(002,  tiiey  a{qfMip|iled't|icni  to  be  beard  on  tbat  point,  and  en  tbe  bearing  unanimously 
found.tbe  defender  not  bound'  to  natruci  the  onasou^  cause  of  that  disposition].   • 

^  ■  -  ..         .  -     . 

No.  28.    17^1»  July  16.         Cabe  f<nr  HutBa. 

In  the  comphdnt  of  forgery  the  Lord  Advocate  against  John  and  David  Herd  for 
ibrging  infer  d/&  the  acceptance  to  a  bill 'of  two  persons  of  the  name  of  Oificer,  after 

.■_***  *  m 
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txiimiiuiig  iereral  vitiieBBes 'theie  Officers  were  addiK^d  by  ■  I^^  Adyocftt^  became  the' 
^GOnpIftinit  was  singly  at  his  instance ;  but  as  Aey  had  a  direct  interest  in  and  n^ht  gain 
or.  kx»e  byibe  issue  cxfthe  cause  anc^  8^^  free  of  the  bill  if  it  wasimproven,  for  then  the 
bin  would  either  be 'canceQed  fay  this  Court  or  by  the  Cfmrt  of  Justidaiy^  if  w^  should 
remit  them  to  that  Courtyr-^therefore  we  sustained  the  objieetiaa  and  would  not  examine 
thenu 

No.  24*    1751,  Nov.  7.    John  Foeresteii's  Case. 

J  own  Fo»ftSSTKit  bought  about  L.600  sterlii^  worth  of  iron  from  John  Jainieaon  anJ 
Fartneia  of  the  Rope  Mmufactory  at  Leith,  and  rery  soon  after  broke,  and  they  com* 
pounded  with  him  fortei»-«ixte«ithaof  the  price  provided  he  wonfal:  give  them  goodbilb^ 
tar  the  money..  He  sent  thenafrom  Glasgow  sue  seveial  biila  indorsed  to  tfaemy  but  upon 
enquiry  they  eouM  g^  no  account  of  the  acceptors,  in  number  five,  except  one  Cock^ 
merchant  in  Crieff^  who  denied  hiasobscriplioit^aiid  one  CaljMoethart:  had  Ik^  a  tobaooo 
cutter  in  Glac^w,  but  was.  gone  before  the  dates  of  his  bills,  and  as  was  siud  smce  dead^ 
and  they  could  not  learn  wheth^  any  such  persons  as  the  other  three  pretended  aoceptora 
ever  had  a  being.  They  therefore  presented  a  summary  complaint  to  us  charging  him 
with  forj^g  these  bills.  Forrester  owned  that  Cock,  merchant  in  Criefi^  was  not  the 
acceptor,  but  another  Cock  had  taken  that  deognation,  and  he  owned  that  none  of  the 
IhDs  but  Calpine^s  were' due  to  him^  but  that  he  had  gpit  them  to  ^ve  his.  creditors;  on  hi» 
giving  .his  obBgation  to  return  the  bills  or  give  goods  to  the  value.  He  brought  a.  sort  of 
proof  that  thete  was  anodier  James  Codt  dtet  kept  an  alehonset^m  Crieff^  and  that  the 
person  who  gave  hkn  the  iuBs^accepted  James  Cock,  {whidi,  aa  well  as  all  the  other  billr 
were  of  Forrestev^  own  hamUwriting,)  after  givii^  them>  toc^  an  opportunity  belbre  the 
company  tiicft  present  tabid  him  Fcnester  cfoect  to  hkn  inerdkant  in^  Crieff,  but  coulcP 
iiot  produce  any  of  theacceptass  ar  tell  wh»e  tfae^  were«  Great  paina  was  taken  by  the 
cooplaineis  to  recover  CalpineV  true  subscripCions,,  and  very  undue  practices  were  used 
by  F<H*re8lQr  asid  Mb  ftistida  to  suppiesa  them,  fdr  wluch  we  puniished  lis  bBother-in*law* 
Wells,  (Fiiiife  Ne.  89.  Daee  Withbss.)  The  proof  waa  argued  and  adrised  yesterday.  We 
were  all  eonfvaaoed  tint  the  wbcde  of  theese  billB  were  fa^ged^  but  our  prooTaa  to  Calpme 
was  not  very  cteas,  and  as  tolliebiflB^  that  it  did  not  i^^gear  whether  there  were  such*  per*-^ 
!$ons  aSi  the  pretended  aooepten^-— tfiough  that  was  a  ^pmufaki  and  au>egfegious  roguery,, 
we  doubted  if  it  waasisch  arfevgery  as  waa  byour  law  and  custom  pnnishedcapilall)v---but 
we  agreed  that  Ae  bill  said  tebeaecepled  by  James:Cocl:,  merchant  in  CHeft' was  a  fergery^ 
in  the  properest  sense,  because  here  was  a  true  man,  and  Minalneandd^s^ation  agreed' 
to  no  other  person,  and  iTthe  other  person  nffntkineAby  the  prisoner  assumed  Aat  name 
S(nd  designadoB  with  the  pnsoner^  kamrlec^,  which  must  hsve  been  the  case  ahce  he 
was  i]^unatdl(f  accpiaintgd  with  himy  aad  waote  both  hilt  and  address^  then  boA  vrete- 
guilty  of  the.  forgeay..  Yet  as  the  prisoner  seemed  not  to  intend  that  difigenae  should  g» 
W  it  against  the  true  maa^  we  agreed  not^to  remit  him  to  the  JusticebCour^  (thoughthe 
Prandeot.  thought  be  deserved  it)  and  we  prooounced  the  following-  interlecuM*,.  ^  Find 
the  bill,  &c  with  an  aeceptAnce  by  James  Cbck^  &c.  fiihe,  feigned,.  couBter&it,.and  ibiged) 
by  the  said  Jolm  Forrester;  and  find  it  proved  that  the  other  five  bills  are  false  aadl 
f^g;ned,,^  and  ikm&fist  Keduce>^  ht.,    (Fids  fidl  co^  on  the  prints.)^ 
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No.  25.    1752,  Jan.  16.    Dunlop  a^aimt  CtiVicKsiiAyK,  &:c. 

William  Foftus^  merchant  in  Aberdeen,  and  William  Cruickshank,  in  Company^ 
cbmmissioBed  Dunlop  at  Rotterdam  to  send  them  vome  lawns ;  and  the  letters  on  the 
subject  were  sometimes  signed  by  both,  sometimes  only  by  Forbes,  and  in  a  post  or  two 
after  their  last  letter  Forbes  wrote  him,  referring  to  it  and  commissioning  a  parcel  of 
spirits,  rum,  genera,  and  brandy,  and  gave  him  great  reason  to  believe  it  was  for  Cruidu 
shank  and  him  in  Company,  expressing  himself  in  several  parts  in  the  ^unJ  number^ 
*<  We,""  and  acquainting  him  tliat  he  was  next  day  to  set  out  for  Holland,  and  directed 
him  by  what  ship  he  should  send  the  spirits,  with  the  mark  to  be  put  upon  them,  which 
was  the  two  initial  letters  of  the  names  F.  C.     Forbes  went  to  Holland,  and  Cruickshank 
shipped  the  spirits  and  sent  the  invoice  to  Cruickshank  in  name  of  himself  and  Forbes  in 
Company,,  and  wrote  to  him  in  the  same  terms.  But  Forbes  wrote  to  Jopp  to  take  care  of 
and  receive  the  sinrits  because  he  could  not  be  home  so  soon.   Botli  letters  came  to  Aber- 
deen by  the  same  post,  and  that  very  night  Cruickshank  wrote  to  Dunlop  that  he  was  in* 
a  mistake,  for  that  he  Cruickshank  had  no  concem  in  the  commission,  and^  was  in  no 
copartnery  with  Forbes,  except  for  the .  lawns,  and  the  sane  nigjit  g^ve  the  invone  to 
Jopp,  and  next  day  both  of  them  set  out  to  the  place  where  they  expected  the  ship,  and 
she  soon  appeared.     Cruickshank  had  on  board  a  hanger  quantity  of  spirits  belonging  to 
himself,  and  by  the  way  bought  from  Jopp  about  L.70  worth  of  Dunlop's  spirits  deliver- 
able  at  the  mast,  which  with  his  own  he  sold  to  sundries^  and  Jopp  sold  the  remainder  oT 
Dunlop's  spirits  to  sundries,  cxOBpt  a  smalt  qiiantity  that  he  said  was  left  to  Fovbes. 
Creditors  had  begun  to  use  diligence  i^mnst  him  before  he  went  to  HoffimdL    Soon  after 
the  above  transaction  he  came  home,  and  after  a  very  short  stay  went  to  the  West  Indies* 
After  he  wa&gone  Forbes*s  creditors  arrested  in  the  bands  <^  both  Jopp  and  Cruickshank^ 
and  among  the  rest  so  did  Dunlop,  after  discovering  Iiow  he  had  been  tricked',  and  pur» 
susd  both  in  a  forthomiing,  but  oonduded  also  against  Cruickshank  as  a  partnev.    The 
case  came  before  me  in  the  Outer-Hovse^  mod  I  aDbwed  a  proof  be&re  answer,,  and  in  the 
fiorthcoitting.  Ae  ddendexs.  fax  depcpoe.    At  advising  the  Lord^  thought,  some  of  them^ 
that  there  was  sufficient  evidence  that  Cruickahank  was  partner  in  the  oommissbn,  but 
though  there  seemed  great  cause  ta  suspect  it,  I  thou|^  the  evidence  not  sufkient,  and 
it  carried  that  thece  was  not..    The  other  pomt  insisted  on.  was  tb  reduce  the  salfe  because 
of  Forbes^^s.  fiaud,.  and  though  I  would'  have  had  nacEfficu&y  had  Ae  gpoch  been,  extan^ 
yet  as  they  wete  disposedof  I  should  have  had  the  same  dSBScuIty  as  I  had* in  tbe  case  of 
Christie  agamst  Anderson^s  Creditors,  tst  and  17th  December  1748,  (No.  2Q.  fupra^} 
but  here  I  thoo^t  tiiexe  never  was  m  sale  pesfectedy  for  Dunk^  never  consented  to  sell 
ta  Forbes,  bat  to  Cruickdiank  and  fbibes  in  Company,,  and  Cruickshank  hairing  refused 
to  receive  them,  or  to  be  concerned,  there  was  no  sale,  and  the  property  was  not  transfbrred,. 
and  therefore  both  eknidkdianfc  and  Ikmbp  were  lialile  fcr  aueh  parl»  of  Dunkip^s  spiritr 
as  diey  intromitled.widi,  and'  00  we  accordingly  ftundt    OtvaekAuA  produoed*  a  receipt' 
and  dischaige  by  Jojpp  of  the  pice  «f  die  spirits  he  hou^t,  dated  two  or  titree  dnys  aftei?' 
the  arrestment,  and  Jopp  was  creditor  to  Forties  in-  sums  snffioiait  to  exhaust  tiie  price.  oC 
tile  whole,,  but  we  had  no  rc^gard  to*iitlier;.  ^See  the  nextcase.) 
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No.  26.    1 752,  \Feb.  21 .    Dcki-q?  agavngt  Foni^is,  Jory,  Ac.     . 

.       •     •      • 

Wi^iXE  Forbiae  (mentioiied  in  the  preceding  case)  was  in  Holland,  he  wrole  to  Dunlop 
fpr  another  parcel  of  spirits  for  ready  money,  to  be  sent  by  another  ship  which  he  named, 
but  had  left  Holland  before  that  ship  sidled.  However,  Dunlop  suspecting  nothing  seut 
the  spirits  with  invoice  and  a  bill  of  lading,  and  wrote  Forbes  to  remit  the  price.  Forbes 
arrived  at  Aberdeen  before  that  ship,  and  being  oUiged  by  diligence  to  leave  the  town, 
committed  the  charge  of  them  to  Jopp,  and  desired  him  to  employ  one  Spark,  a  common 
|X)rter  at  AOerdeen,  to  receive  and  dispose,  of  tlie  spirits,  which  he  received,  and  sold 
t)iem  to  Rwert  Napier,  junior,  and  took  his  receipt,  which  he  gave  Jopp,  but  Jopp  was 
dissatisfiea,  and  bid  him  take  a  bill  in  his  name.  Napier  would  give  no  bill  in  Jopp'g 
name,,  because  he  bought  none  from  him,  but  gave  a  bill  in  Spark^s  own  name,  which  he 
once  gave  to  Jopp  but  he  returned  it.  Forbes^s  creditors,  as  sidd  is,  arrested  in  the  hands 
both  of  Jof^  and  of  Spark,  particularly  so  did  Dunlop,  and  Jopp  arrested  first  in  Spark^s 
hands  and  also  in  the  hands  of  Robert  Napier  the  father,  (I  suppose  by  a  mistake  of  the 
xpesseng^)  but  Dunlop  was  the  only  person  that  arrested  in  the  hands  of  Robert'Napier 
t)i^  ^on.  In  the  competition  for  the  price  of  this  parcel  of  sjHnts,  most  of  us  thought 
that.  tfaei€  was  fri^ud  even  in  conailio  on  Forbes^s  part  in  the  purchase  of  the  spirits,  and 
I^.they  been  extant,  though  the  property  was  transferred,  yet  the  sale  xnightbe  reduced 
and  the  property  brought  back  to  Dunlop,  notwithstanding  any  arrestment  of  Forbes^s 
creditors,  but  as  the  property  was  transferred  to  Forbes,  so  they  were,  bought  bonaAde  by 
NafHer,  who  could  not  be  affected  by  Forbes's  fxaud^ — the  property  could  never  be  brought 
b^,  and  the  price  never  was  Dunlop's,  nor  had  he  any  hypothec  in  it,  and  therefore  could 
only  b^  preferred  according  to  his  diligence,— (of  which  opinion  I  was)  but  Justice-Clerk 
and  others,  thougiht  he  wov^d  still  bej>referable  for  the  price  while  in  medio  as  a  surrogatum, 
But  lobseryed,  that  had  the  spirits  been  bartered  and  sold  and  the  goods  got  in  barter 
iu;ain  sold,  tlii^t  ^ould  still  be  a  sort  of  surrogatum^  and  y^t  I  imagined  Dunlop  could 
qeitha:  cUum. these  bartered  goods  nor  their  price,  but  according  to  his  diligence.  We  were 
greatly  divided  as.  to  this  point,  and  there  was  some  difficulty  even  on  the  point  of 
Forbes's  fraud,  on  account  of  new  facts  allegsd  by  the  Bar  and  offered  to  be  proved ;  there- 
fpKj  we  did  not  decide  tliis  point,  because,  we  agreed  pretty  unanimously  that  Spark  was 
not  properly  debtor  in  any  money  to  Forbes  though  he  was  his  trustee  in  Napier's  bill, 
and  that  Napier  though  nominally  debtor  to  Spark,,  yet  really  was  debtor  only  to  Forbes ; 
4pd  therefore  ii^e  thought  the  arrestment  in  Napier's  hand^  the  most  proper  to  affect  the 
moiiiey^i  and  as  Dunlop  had  the  first  i£  not  the  only  arrestment  in  his  hands  we  preferred 
him. 

»  '    ,     •  ■  •  .  ... 

No.  27.    1752,  Feb.  25.  Andrew  Forbes  against  Mains  and  Co!mpany. 


WitxiAM  RoLt AND,  shipmaster  in  Anstrudier,  dealt  for  nome  years  with  the  A 
k^t  his  <cre<Mt  with  them  and  paid  punctuaUy .  After  his  deadi  his  widow  oootintted.  to 
trade  and  m  1748  bvbke  and  <>btabied  a  ceuio  bomorvm.  Theteafier'  she  began  a  hiMn 
trade,  irlnch  to-be  sure  must  hmr^ batn  ooDceakd  fitoi  b«r  «rsditprs,  ani .vaong  others 
commissioned  in  1749  twd  dUhxtet  paiieela  of  win&omLtbeJifaiQa,  nUdiilbey  not  know* 


hgcPimctmiomnMmiietniah^'ti^  ssndm  1780  fil^  iXftAmistkomA 

)i  Ami  w6icli  they  sent  ta terV  Biit oirh^  alrrivaf  at  Leith' Andrew  Forbes  mrreitadii  finr 
a  debt  prior  to  the  ctssia)  tnd  in  the  proce^  befirtfethe  Admind  ootfipearanoe  was  made 
for  the  Mains,  and  they  insisted  in  a  reduction  of- the  salcf  of  the  wines'  upon  fitind^  because 
Mrs  KoQand  was  bankrupt  and  had  obtained  a  cesHo  beforeishe  comfnissioned  it,  of  which 
they  were'  ignorant;  and  therefore  the -wines  were  stiH  theirs  and  they  ought  to  be  pre- 
ferred to  the  amster;  THe  Judge-Admiral  ibund  that  the  fraud  iinpefled  the^  transmit, 
biott  of  the  property,  and  preferred  Mains  and  Company.  Forbes  pursued  reduedon  of 
the  decreet,  and  on  report  by  Lord  Kam^,  we  repellied  tbe  reasons  of  reduc^ti  mi 
assoilzied^ 


r 
• 


fivi  28.    17fi2,,  June  17-    Kawkikg  ofBufijfs  Crbdixoes,  &c. 


hi'tlim  conm^titinti  which  wai*bcV#e^  the  parish  of  Cranston,  Mrs  Seaton,  and  WiUiattr 
Kbbertson/Ve  fou^d,  that  Udwai-d'fitMPs  dififpo^tibh  of  his*  lands  tO'Mrs  Seaton  Iddi 
September  ITS^/abxl'sadiiie  fbOtHmi^  on  it  the  same  day,  and  irhicit  yna qaaKfiedby  her 
taek-TjonJ  dattd-fi^ffi  Septeilibei' 1739;.  Aat  the  same  wis  for  security  of  ceMifHam^ 

•  •  • 

debt^  andof  a  bond  then  granted,  jftiiat  is  Ifte  said  24%h  Sepfember)'forL.70  stt^rKng  then 
^t  by  Mi^^-Seikon,'  and  oPahotlier  bt^-ofAe  'safliedatxi  to  Jdhii' Young  of 'L.106  steiv 
Etig  bearing  to  be'  the  balance'  of  account5,---could  not'  h^  i^ustaaned^  as  a-  secuikjr  fer  the 
'L.70'  Bterliiig  fa  terms  of  the  act  1696;  in  respect  the  debt  wvteeontracted  after  the  date 
df  the  sasine,  and  was  yoid  and  null  as  to  the  L.IOC  and  other  anterior  debts^in  respect 
that  he  was  notour  bankrupt  in  terms  of  the  said  act  within  60  daysw 

No.  29^    llSSy  June  26^    Eajpoj  of  S^LuKIBK^  &a  agimst  Cebditors  <^ 

Ix  a  ranking  and  safe  where  the  estate  was  mofe  than  exhausted  By  real  deBt^,  the- 
tast  pri^emble  at  last  discovered  a  defect  in  the'  bankrupts  own  titles  at  infeftment  which 
wbiild  Void' alt  the  infeftraents  of  the  creditors  as  a  rum  habentty  npon  which  they  entered 
into  a  compromise.  They  completed  the  bankrupts  tides  to  make  them  aocresce.  They 
dropped  the  process,  and  sold  the  lands  upon  a^  commission  from  hfm.  Now  t^o  personal 
creditors  who  had  not  compeared  in  the  process  adjudged  and  wakened  it,  and  objected- 
t6  the  real  credit ors(  tliat  their  iiifefiments  were  null*  tilT  they  completed  the  eommon' 
^debtors  titles,,  which  ought  to  Be  reduced'as  done  after  his  bankruptcy,  and  after  the  pn>- 
oess  of  ranking  and  sale ;,  but.  Brutnmore  repelled  the  objection^  and  this  day  we  adheredii . 

No.  SO;,    nsSyTelo.  6:  Chatto's  Case..  '   •  ^ 

*  r 

»  *•    » 

CsATYO  bd^g  aecftiflcd  of  forguig  a  writing  as  granted. by  the  last  DaKe.of  Ubxbur|^ 
in  fiBmmrsin  genenl  oftthe  feuars  of  Keko,.,  wtudi  does  notnow  appear,  and  wiikh  Chatt» 
m  bis  examination  and  that  he  bumcdir^-Clie  punuei^s  palitMi  6nd  oeiiipfaunt  being 
aiia9frei»d^.4ia»piunucricivptd'a(dil%eB^  LoeklMUPtaU^fed^tlifltiaathafnrtting 

waanotin  Comt^  we  €p«dd.ni6t;f]vooeedto.tiy^  the  forgery^  wlfich'he^s 
musf^  in  CiqptainBarelay^^  oave-in  liUBm^eaAmA  hy  Su.^imfgt  M^]Ctiuae».&r  thal.therer 


# 
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'w$M  ioo  carpus  ddicH,  that  there  ira«  BbteBdj  a.  certification  agsiost  it  as  to  all  dvil  effects^ 
atid  the  actual  forgery  could  only  be  tried  bj  the  Court  oC  JuHiciary.  Tbe-Lordfl-Bot* 
'withatandkig  gave  a  diligence  to  prove,  for  they  thou^t  that  a  pursuer  who  had  got  a 
•certification  in  absence,  perhaps  against  a  party  out  of  the  kingdom,  but  who  at  the  same 
time  could  prove  the  actual  forgery,  could  not  be  oUiged  to  rely  wholly  on  the  validi^ 
^f  his  certification,  but  might  bring  his  proof  of  the  foigety  in  case  the  writing  should 
afterwards  appear,  whether  the  forger  could  be  pumshed  or  not ;  and  in  Barday'^s  case 
*  they  took  the  proof,  as  is  observed  by  Sir  George  M^Kenzie,  and  Lord  Stair,  86th 
January  1670.     (See  No.  37.  voce  W&tkess.) 

No.  SI.    1753,  Feb.  8.    Humphry  Parsons,  &c.  cjgmwf  James  Smith. 

Smith  was  accused  by  Humphry  Parsons,  &c.  executors  of  John  Brown,  and  his 
Majesty^s  Advocate,  of  forging  a  receipt  by  Brown  to  him  of  about  L.69  sterling  in  part 
payment  of  two  accepted  bills  due  by  him  to  Brown^  which  receipt  was  written  by  Smith 
and  said  to  be  signed  by  Brown  the  day  before  he  was  cut  lor  the  stone,  whereof  hedied. 
•We  had  evidence  o[  the  foigery  quite  oonvindng,  though  there  oould  be  no  direct  proof, 
at  the  same  time  that  Smith  seemed  by  the  proof  to  have  had  the  charader  o£  an  honest 
jnan,  and  though  a  very  low  man,  a  carrier,  yet  liad  great  trust  in  the  country.  We 
found  the  receipt  foiged,  but  would  not  remit  him  to  the  Justiciary,  but  gave,  the  same 
judgment  as  in  Forrester^s  case,  viz.  pillory  and  tranqrartatioa  for  life.  Forrester^s  cas» 
is  nuurked  7th  November  1751,  (Na  84.) 

No.  S2.     1 753,  March  2.    Alexander  Irvine  against  Ramsay. 

In  1743  Mr  Alexander.  Irvine  of  Sapphock,  Advocate,  entailed  "his  estate  on  a  series 
of  heirs,  of  whom  this  pursuer  was  <xie,  but  reserved  powers  to  alter.  In  December  1744 
he  married  his  only  daughter  to  Ramsay  the  defender,  settling  marriage  articles  with  Sir 
Alexander  Ramsay  of  Balmain  at  a  country  change-house  calledGilliebrands  near  Aberdeen, 
whereby  he  settled  the  property  of  his  estate  on  Ramsay,  and  after  the  marriage  a  formal 
eonUact  of  marriage  was  executed  with  a  small  variation  that  he  insisted  on  in  favours  of 
his  daugliter8,but  evra  during  his  life  he  did  not  seem  pleased  in  his  own  mind  with  the 
terms  of  the  contract  However,  he  lived  in  perfect  friendship  with  his  son-in-law  Mr 
Ramsay  and  with  his  daughter,  (who  at  her  marriage  wanted  four  weeks  of  eleven  years 
of  her  age)  and  as  he  was  dedinang  fast  in  his  health  and  strength,  gave  Mr  Ramsay  a 
factory  for  managjing  his  affairs,  and  died  in  the  end  of  November  1746.  The  young 
Lady  and  her  husband  lived  also  in  perfect  harmony  together  till  her  death  hi  1750,  and 
she  made  over  to  him  a  pretty  considerable  personal  estate  that  descended  to  her  by  her 
father^s  death,  but  by  her  death  and  the  death  of  the  other  intermediate  heirs,  Alexander 
Irvine,  son  of  John  Irvine,  Writer  in  the  Chancery  Office,  who  became  next  heir  by  the 
entail  1748,  pursued  reduction  of  the  marriage-articles  and  contract  of  marriage  with  Mr 
Ramsay  on  the  heed  of  fi»ud  and  cireumventioB,  as  well  as  of  ino^MBity  of  Sapphockby 
reason  of  his  many  mfinmties,--4md  a  veiy  loi^  proof  befixre  answer  was  fanm^t  on  both 
ndes,  which  was  advised  the  jS5tfa  June  1768.  The  qualifications  of  frand  were  very 
numerous,  the  Lady^s  noiMige^  thefather^s  laeapaisity,  at  least  great  weakness,  the  mad^ 
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natiOiiB  on  the  part  of  the  defender,  at  kast  of  his  undLe  Sir  Alexander  Bamsaj  to  bring 
qbout  the  manrilige,  thepboe  where  the  articles  were  settled  remofitt  arbitrUf  and  the  great 
inequality  of  these  .artides  were  at  lei^;th  inasted  in.  The  Court  were  greatly  diiided, 
almost  quite  equally,  and  at  last  it  carried  by  the  President's  casting  vote,  to  find  the 
leasons  of  reduction  relevant  and  proved.  Ramsay  reclaimed,  and  his  petition  with  the 
answers  were  advised  15th  November  1753,  when  one  of  those  who  voted  for  the  pursuer 
was  not  in  Court,  w]^reby  the.  Court  then  was  quite  equally  divided,  so  that  it  came  to 
the  Presidents  casting  vote  and  carried  to  find  the  reasons  of  reduction  not  proved. 
Then  the  pursuer  in  his  turn  reclaimed,  and  his  petition  with  the  answers  were  advised 
8d  March  1753,  when  the  late  President  had  left  the  Court  through  sickness,  after  which 
be  never  returned,— and  Drummore,  who  was  in  opinion  for  the  defender  was  in  the  ehair, 
and  the  Court  being  again  equally  divided,  the  last  interlocutor  was  altered  and  the  first 
adhered  to,  so  that  notwithstanding  the  cross  interlocutor  none  of  the  Judges  appeared  to 
have  altered  their  opinions.  For  reducing  were  the  late  President,  Milton,  Kilkerran^ 
Justice-Clerk,  Dun,  Shewalton,  Woodhall.  Against  the  reduction  were  Minto,  Drummore, 
Haining,  when  in  Court,  Strichen,  Murkle,  Karnes  and  I.  This  case  I  did  not  think 
worth  marking  at  the  time,  because  in  reductions  on  fraud  and  drcumvention,  the  circum- 
stances of  every  case  arise  very  different  &om  all  others,  that  it  is  scarce  posnble  that  one 
case  such  as  this  can  be  a  precedent  for  others,  and  every  case  must  be  judged  by  its  own 
merits.  But  Mr  Ramsay  having  appealed,  and  the  House  of  Lords  having  on  Lord 
Chancellor's  motion  reversed  our  decree  without  any  contradictory  voice  10th  December 
1743y...the  account  Lord  Advocate  (who  was  counsel  for  Irvine)  gave  of  Lord  Chan- 
cellor's speech,  (and  none  of  the  other  Lords  spoke  any)  was  such  as  I  thought  deserted 
to  be  marked.  He  offered  his  opinion  with  the  more  freedom  that  the  question  turned 
not  on  any  particularity  of  the  law  of  Scotland  but  on  fraud,  which  is  the  same  in  all 
countries  and  all  Courts. — He  allowed  that  the  meeting  at  GilUebrands  looked  ill,  and 
justly  stirred  the  attention  of  the  Court  of  Session,  and  that  tlie  articles  then  signed 
appeared  harsh  and  unequal,  but  that  in  all  his  practice  he  never  saw  a  total  reducdon  or 
setting  aside  of  marriage-articles  where  marriage  actually  followed  or  took  effect,'  and 
mentioned  one  noted  case  where  that  was  attempted  without  success,  though  there  was  a 
strong  inclination  to  pve  relief  to  the  heir,  who  was  of  the  Poet  Wycherley,  who  had 
an  estate  settled  on  the  heir,  not  alterable,  but  a  power  reserved  to  give  a  jointure 
to  a  wife,  and  Wycherley  being  disobliged  with  his  hdr  married  a  young  woman 
on  his  death«>bed,  in  purpose  to  load  his  heir  with  the  jointure,  by  the  means  or  procure^ 
ment  of  a  young  man,  who  soon  afl^  Wyoherl^^s  death  actually  married  the  widow. 
Yet  Lord  Macoleafiekl,  assisled  by  Lord  Cb.  J.^Pratt  and  Eing,  with  the  Master  pf  the 
Rolls,  after  solemn  hearing,  thought  they  oould  give  no  relief«'-^N.  B.  This  case  was 
aligned  at  the  Bar  of  the  House  of  Lcnrds-  three  days. 
(The  date  in  the  Notes  MS.  is  25tb  Ju^e  1758,  and  follows  the  date  14th  Del:»mber  176^.)  t 

No.  3S.     1753,  Dec.  21.    William  Stewart's  Case. 

WiLUAM  Stewaet  was  aoouaed  by  summary  complaint  by  his  Majesty's  Advocate  of 
being  accessory  to  the  fcH'giiig  a  bond  by  the  late  Locbiel  to  bis  brother  Fassf^cm,. 
whereon  «  claim  was  entered^  being  waiter  and  one  of  the  witnesses^  as  the  boiid  is  i^OcKed 
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in  that  claim^  (for  the  bond  is  abstractied  and  amisang,)  aad  the  eoiq>laint  served  ott 
Stewart  who  was  prisoner  in  the  castk.  The  petitbnen  moved  to  have  bim  examined  ift 
presence,  whidi  Mr  Lockhart  for  the  prisoner  opposed  as  incompetent  after  the  trial  had 
so  far  proceeded  as  to  serve  him  with  the  complaint,  to  whidi  be  had  put  in  answers* 
That  question  was  this  day  tfgued  at  the  Bar,  and  pretty  fully  on  the  Bench,  when 
Justice-Clerk  and  I  were  clear  that  the  examination  was  competent,  for  reasons  that  I 
have  mentioned  on  the  back  of  the  complaint.  But  the  Lords  wanted  to  lee  a  pi^ 
cedent  quoted  from  the  Bar  in  the  case  of  Fitzgerald  in  1746  which  would  have  delayed, 
it.  Mr  Lockhart,  since  the  Court  he  thought  seemed  inclined  to  admit  the  examination^, 
therefore  in  name  of  the  pannel  passed  from  the  objection,  and  agreed  to  submit  to  the 
examination,-— and  he  was  examined  aceordingly. 


FUNERAL  CHARGES. 


No.  I.    1 785,  July  24.    Db  Leabmont  offamst  Watson  of  Saughton:. 

See  Note  of  No^  3*  vocg  Compbksation.. 

No.  2.    1 742,  June  29*.    Rowak  (igaxnst  Babb. 

Tke  Lords  found  funeral  chaiges  preferable  to  landlord's  hypothec  for  rent,  agreea] 
to  L.  14l  §  1.  L.  46.  Digest.  Dt  Rt  tt  Sump  Fun.. 


No.  ^    1749^  July  26.    Petebs  agamst  Mosno. 

This  was  a  competition  betwixt  ftineral  charges  and  medicamoits  on  death-bed,  which. 
«f  them  were  preferable,  there  not  being  suflScient  subject,  at  least  in  this  country,  to  pay 
both.  The  Commissaries  preferred  the  funeral  expenses ;.  and  on  a  bill  of  advocation  for 
Mc  .Monro,  the  case  was  reported  by  Lord  Easdale.  I  thought  the  funerator  preferable 
agreeably  to  the  dvil  law,,  but  the  Lords  found  them  preferable  jfartpoMU.. 

No.  4..    i  752,  Dec.  23:  A.  against  B. 

Loan  Jv»neM4!^is%nK  reported  a  case  fbr  advice.  Whether  creditocB  for  a  wife^s  funeral- 
'ebarges  have  a  preference  in  the  husbandV  effects  to  his  other  cre£ton  ?  We  were  na- 
^pmnaokf  and  therefore  could  net  dedde  it,  but  both  Prendent  and  Justiee-Clerk  thou^t 
4hey  had.  But  I  thought,  though  the  husband  was  liable,  yet  the  law  ginre  no  prefeienoe^ 
en  any  effects  but  those  belonging  to  the  defunct,,  which  did  no  hurt  to  eommeroe,. 
vrhereas  the  other  would  go  great  hurt,  and  extend  to  parents  and  children  aa  well  as. 
husbands  and  their  heirs.     Vide  Newton,  Dedmon  1,.  ^cfr..  No.  187.  p.. 5984.)-    The 
pMsadent  agreed  as  to  funerals  of  children,  and-  they  seemed  to  found  their  opinion  on 
tilie  stkpposed  or  rather  imaginary  op&non  of  a  oommunkm  of  goods.    But  what  would  be.- 
^||«^  eM9  ^  other  oommunions,  as  of  societies  or  corporations  ?. 
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No.  S.    l75St  Jan.  19.  •  Pbotosts  M'Aul ay  and  Lindsay  ii^g^atM^  Hall. 

A  DISPUTE  having  arisen  betwixt  Provosts  M^Aulay  and  Lindsay,  who  had  furnished 
mourning  above  L.120  at  -Lord  Eimmergham^s  death,  and  had  confirmed  his  library 
before  the  Commissaries  of  Edinburgh,— and  Mr  William  Hall,  the  deceased^s  clerk,  as 
trustee  for  sundry  great  creditors  for  sums  amounting  to  several  thousands  of  pounds 
sterling,  who  had  confirmed  before  the  Commissaries  of  Lauder, — 17th  January  1733 
the  Lords  preferred  the  confirmation  at  Lauder,  but  remitted  to  the  Ordinary  to  hear 
how  far  mournings  furnished  to  children  or  servants  were  privileged  debts,  and  preferable 
to  other  creditors.  Upon  this,  by  consent  the  books  were  sold,  and  Mr  Hall  paid  the 
money  to  these  two  merchants,  but  took  their  biDs  for  it  in  expectation  as  was  said  of  their 
getting  the  creditors  consent  to  their  preference.  Mr  Hall  never  demanded  payment,  but 
his  heir  now  sue,«-and  the  defence  was,  that  these  ^loumings  bdng  no  more  than  by  cus- 
tom was  suitable  at  the  interment  at  one  of  Lord  ELimmexgham^s  rank  and  station,  they 
were  properly  funeral  expenses,  and  therefore  privileged  and  preferable.  Lord  Strichen, 
Ordinary,  repelled  the  defence,  and  they  reclaimed.  Both  bill  and  answers  are  well  drawn 
and  worth  reading.  My  opinion  was,  that  custom  alone  ought  to  determine  what  ought 
to  be  accounted  funeral  expenses,  that  mourning,  hangings  for  the  rooms,  entertainment 
for  the  company,  &c.  were  doufatless  such,  and  privileged,  and  lli«»fore  such  where  cus- 
tom required  the  children  to  be  in  mourning  at  the  interment,  the  sons  to  attend  the  body 
to  the  grave,  and  not  long  ago  the  daughters,  but  now  they  must  sit  by  the  corpse  and 
attend  the  chesting.  I  saw  no  reason  why  their  mournings  that  they  used  at  and  before 
the  interment  should  not  be  as  much  privil^ed  as  mourning  hangings  for  rooms,  so  like- 
wise  of  the  servants,  but  I  thought  no  more  was  privileged  than  what  was  used  at  ot 
before  the  interment,  and  therefore  I  doubted  of  the  Lady^s  mournings,  who  was  r^t  with 
her  husband  in  Edinburgh  when  he  died,  but  at  Kimmergham.  The  President  doubted 
if  that  was  a  good  reason  to  make  a  difference,  because  tbou^  she  were  in  the  Jbouse,  yet 
she  does  not  appear.  We  sustained  the  defence  for  the  merchants,  but  reserved  to  tlie 
pursuer  to  be  heard  whether  there  are  any  articles  in  the  accounts  that  wete  not  to  be 
used  at  or  before  the  interment 


GAME. 


No.  1.  17SS,Feb.  3.  Mr  David  Gregory  against  Wemyss  c^Lathoekar. 

Gexoohy  having  gonea  fowling  with  adog  and  gun  with  one  Saird  with  him  who  had 
another  gun,  Wemyss  met  them  and  took  Biurd'^s  gun  from  him  as  having  no  right  tb 
fowL  Gfiegory  sued  him  before  the  Sheriff,  who  ordered  restitution  of  the  gun,  and  found 
cqienses  due.  Wemysa  adTpcated  the  cause,  and  offered  to  prove  that  Baird  was  aconv 
num  fowler  ini  terms  of  the  act  1707,  and  that  he  killed  and  scdd  wild  fowl,  shot  harbs^ 

y2 
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&c.  Gregory  denied  the  fact,  but  alleged  not  relevant  unless  he  made  it  a  trade,  or  2dor 
if  he  were  such  yet  he  could  not  seize  and  detain  the  gun  without  suing  for  confiseatton ; 
3^,  that  Baird  was  only  carrying  another^s  gun  for  iiis  use  and  that  the  gun  was  his. 
Replied,  Killing  for  sale  is  the  character  of  a  common  fowler,  and  in  proof  thereof  the 
.  Judge  should  confiscate  the  gun  to  the  defender  who  apprehended  it,  and  that  Gregory 
had  not  properly  his  property  of  the  gun,  and  if  he  had,  mm  rekvatf  since  Baird  a  common 
fowler  had  the  use  of  it.  I  reported  the  case,  and  the  Lords  repelled  the  reasons  of  ad- 
vocation, and  remitted  the. cause.  Renit^  Drummore,  Huning,  Strichen,  Kilkerran^ 
ti  me. — 23d  Januai^y  1753,  Adhered. 


GLEBE. 


No,  1 . 1 734,  Feb.  8.    Mr  Fae^uhab  Beaton  against  William  Dallas^ 

The  Lords  refused  the  bilL 

.    •  ■  * 

No.  2.    1 786,  Not.  9.    Mr  Mackie  against  William  Neill. 

The  Lords  found  that  the  glebe  oodd  not  be  in  any  manner  feued,,  and  there£3re 
^suspended  the  letters  vmpliciter^ 

No.  8.    1 745,  Jmi.  3.    Minister  of  Kilwinning  against  Glasgow. 

The  question  was  anent  the  L.80  Scots  payable  Xo  Ministers  for  their  grass  by  the  Slst 
act  1663.  There  were  in  tiiis  parish  about  200  heritors  of  kirk-lands,  and  great  disputes 
which  was  nearest  the  mmse,  and  which  nearest  the  glebe,  and  whether  the  lands  nearest 
the  mans6  or  nearest  the  glebe  a^e  primarily  liable ;  3dly,  Where  the  land'  nearest  the 
manse  iX  glebe  are  ail  arable  whether  theL.20  ought  to  be  assessed  only  on  tlie  proprie^ 
tor  of  those  nearest  lands  or  on  the  whole  heritors  of  kirk4ands.  In  this  case- the  Pres- 
bytery had  laid  the  L.20  wholly  on  Glasgow,  and  he  brought  the  question  before  us. 
Several  of  us  thought  that  die  L.80  Scots  is  due  even  when  there  are  no  kirk-lands ;  Sdly, 
That  where  the  L.SO  is  due  instead  of  grass,  it  ought  not  to  be  allocated  allenarly  on  the 
heritors  of  the  nearest  lands  but  upon  the  whole  heritors.  Of  this  opinion  were  Amistcm 
and  Tinwald ;  and  others  thought  the  relief  was  only  against  heritors  of  kirkJands,  and 
therefore  the  L.20  should  only  be  allocated  upon  the  heritors  of  kirk  Jands  where  there  are 
such,— §nd  of  this  opinion  were,  the  Prendent  and  Kllkerran.  .  And  others  of  us  thought, 
fliat  where  there  were  no  kirk-lands  there  could  neither  be  designation  nor  L.20  hy  the 
act  1663  whateTer  might  be  due  by  custMn  smce  the  rescinded  acts^  1644  and  1649j-— and 
of  thia  opiiuon  were  the  Presidient  tod  I..  The  Lords  fiMind  all  the  heidtora  whether  vf 
kirk-lands  or  temporal  lands  liable,  in.  which  I  did  not  vote,  and  the  Court  wa?e  much 
divided.  The  Court  were  much  divided  as  to  the  second  question  proposed,  whether  hj 
ttie.  9n^  the  heritors  of  tempxral  lands  havei  relief  of  the  heritors  of  kirk-Iands,  and  acgued 


ELesxxs's  NoTKs.]  GLEBE.  173 

it  long.  They  were  mucli  divided  till  I  observed  that  that  question  could  not  properly  be 
determined  here  betwixt  the  Minister  md  only  one  heritor ;-— and  therefore  we  went  no 
further,  but  suspended  the  decreet. 

No.  4.     1751,  June  15.    Stkel  against  Sik  William  Dalrymple. 

Iv  a  suspension  of  a  decreet  of  Presbytery  designing  horses  and  cows  grass,  after  many 
various  proceedings  and  proofs,  we  i^emitted  to  the  Lord  Preodent  and  Drummore  to 
inspect  and  report  with  a  plan,  which  they  did,  and  altered  part  of  the  ground  designed 
by  the  Presbytery,  and  substituted  another  piece  of  ground  in  place  of  it  as  more  proper 
and  more  convenient  to  both ;  but  a  doubt  was  su^ested  whether  this  Comt  could  make 
a  split  new  dengnation,  or  if  we  should  remit  it  to  the  Presbytery.  But  the  President 
was  clear  we  could  make  the  designation,  and  we  did  so  accordingly.  We  found  no- 
expense  of  process  due,  but  found  the  decreet  must  be  extracted  on  iheur  joint  expence. 

No.  6.    1751,  June  20.    Minister  of  Dunfebmlinb  against  Black. 

This  was  a  suspenncm  of  a  designation  by  tlie  Presbytery  of  horse  and  cows  grass  to* 
t^e  Minister.  The  chief  reasons  of  suspendon  were  two^  first  that  there  were  other  kirk* 
lands  nearer,  2dly  that  the  lands  designed  were  arable  lands.  A  proof  was  allowed  and 
this  day  advised,  when  it  appeared  that  the  lands  of  Craig-Coupar  were  indeed  near,  and 
more  convenient  for  the  Minister,  but  they  were  all  arable  lands  except  two  pieces  of 
ground  that  had  been  gardens,  and  a  barn-yard,  but  the  fences  or  dikeanow  in  disrepair, 
which  were  for  the  most  part  in  grassy  but  one  of  them  sometimes  laboured ;  but  we  did 
not  think  these  were  such  grounds  as  were  by  the  act  intended  for  Ministers  pasture 
grounds,  and  it  also  appeared  that  they  were  not  sufficient  without  taking  some  arable 
lands.  And  as  to  the  suspender'^s  lands  it  appeared  that  there  was  one  acre  designed 
called  the  wet-acre,  that  was  somewhat  wet,  and. therefore  not  proper  to  be  dunged,  but 
was  immemorially  laboured,  and  left  out  in  ^ass  alternately,  that  is,  three  years  in  oats, 
.  and  three  or.  four  years  in  grass,  and  other  two  roods  and  21  falls  designed  that  was  in 
use  to  be  dunged  and  sown  with  beer,  peas^  and  oats,,  as  the  other  land  that  they  called 
Acredale,  though  also  sometimes  left  out  in  grass  as  the  wet-acre  was ;  and  we  thought 
tiiat  in  the  construction  of  the  act,-,  those  were  arable  lands^  which  could  not  on  the  one- 
hand  mean  lands  that  could  not  at  aU  be  laboured,  for  there  is  scarce  any  such,  nor  2dly 
could  it  only  mean  lands  that  were  always  in  tillage,  otherwise  some  of  the  best  lands  in 
Sootland  would  not  in  the  sense  of  the  act  be  arable;  but  we  thou^t  that  the  act  meant 
hudds  that  had  not  been  laboured,  and  were  not  fit  for  it ;  therefore  we  suspended  the  let-* 
fers  smpHeUcr,.TeBepfing  ta  the  Minister  to  insist  for  his'L.90.. 


GROUNDS  AND  WARRANTS. 


No.  S.     17S5,  Nov.  7.    Gkahak  against  Reid*. 
See  Note  of  No.  1.  voce  Assjgivatiok.. 
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HEIR  AND  EXECUTOR. 


No.  1.  1741,  June  4,  Thomas  Pringle  against  Executobs  of  Peingle. 

A  TEKANT  entering  into  a  grass-room  at  Whitsunday  and  the  rent  payable  half  yearly^ 
the  first  payment  being  the  first  Ma^-tinmas  after  his  entry,  and  the  heritor  dying  after 
Martinmas,-— the  Lords  found,  that  he  having  survived  both  the  legal  terms,  his  execu- 
tors have  right  to  the  rent  not  only  payable  at  Martinmas  but  also  at  the  following  Whit- 
sunday after  the  heritors  death, — ^much  against  the  inclination  of  several  of  us,  who  were 
for  the  interlocutor.  But  we  thought  ourselves  tied  down  by  former  precedents,  Slst 
February  1635,  L.  Westnisbet,  observed  by  Durie  and  also  by  Spottiswood,  verbo 
ExECUTBT  injinc,  (Dict.  No.  15.  p.  15,863)  and  20th  July  1671,  Guthrie,  (Dict.  No 
25.  p.  15,890.) 

No.  2.    1 744,  Dec.  7.    Sir  W.  Dale ymple  against  Lady  Daletmple. 

SiA  JoHK  Dalrtmplx  died  24th  May  1743.  He  had  a  field  of  clover  on  the  ground 
whereof  that  was  the  first  year  or  crop,  having  been  sown  with  the  barley  the  preceding 
year  1742.  There  was  also  a  field  that  had  been  sown  with  rape-seed  but  did  not  pros- 
per, and  the  day  he  died  a  number  of  ploughs  were  yoked  and  ploughed  the  whole 
ground,  and  it  was  sown  with  barley.  The  competition  was  betwixt  his  relict,  executrix, 
and  his  heir  Sir  William,  for  the  crop  of  clover  of  the  year  1743  and  for  the  barley  crop. 
There  was  also  a  competition  anent  other  grass  grounds,  in  respect  Sir  John  survived 
Whitsimday ;  but  as  to  this  none  of  us  made  any  difficulty  that  it  belonged  to  the  heir. 
We  all  agreed  likewise  as  to  the  barley  sown  after  his  death,«^but  Amiston  doubted.  As  to 
the  clover  we  also  adhered, — but  Arniston  differed,-— and  the  case  was  mentioned  of  wheat 
sown  at  Lammas  and  the  heritor^s  dying  at  or  before  Martinmas.  The  President  thought 
the  heir  would  have  the  crop,  from  which  I  own  I  differed,  but  I  did  not  hear  Arniston. 

No.  3.     1 745,  June  1 1 .    Campbell  against  Campbell  of  Skirven. 

Lands  being  let  to  different  tenants,  whereof  some  paid  fore-haad  rent,  that  is  the  entry 
was  at  Whitsunday,  and  therefore  the  removal  also  at  Whitsunday,  but  the  whole  rent 
payable  at  the  Martinmas  after  the  entry,  though  only  half  a  yearns  possession  was  then 
^Mst ;  others  were  after-hand  rent,  tliat  is,  the  rent  was  payable  Martinmas  come  a  year 
after  the  entry,  that  is,  at  the  Martinmas,  after  rouping  the  crop,  and  what  victual  was 
due  was  payable  betwixt  Yule  and  Candlemas  after  separation  of  the  crop,— and  parties 
differed  whether  it  was  grass-rooms  or  corn-rooms.  Amiston  was  for  distinguishing 
betwixt  com  and  grass-rooms.  Tinwald  thought  that  the  heritor  dying  after  the  Mar- 
tinmas, his  executor  had  right  only  to  the  half  of  the  fore-hand  rent  payable  at  the  term, 
,and  I  inclined  a  littie  to  the  same  opinion;  but  there  were  so  many  precedents  to  the 
contrary,  that  I  thought  we  could  not  now  alter  them,  and  for  the  same  reason  I  thought 
we  could  not  distinguish  between  com  and  grass-rooms ;  and  likewise  because  I  thought 
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it  would  make  such  questions  altogether  arbitrary,  and  occasion  many  disputes  whether 
the  rooms  were  com  or  grass-rooms,  or  whether  most  of  the  one  or  the  other ;  and  accord- 
ingly  we  found  in  this  case  that  Archibald  Campbell  of  Skirven  having  survived  Mar- 
tinmas 1736  his  executors  have  right  to  the  whole  rents  payable  at  that  Martinmas 
whether  fore-hand  rent  or  not,  and  the  victual  rent  payable  at  Tule  and  Candlemas 
thereaf!ter ;  and  that  his  son  Dougal  having  survived  Whitsunday  1737  (though  not  infeft) 
his  executors  have  right  to  thelialf  of  the  rents  payable  at  the  Martinmas  thereafter,  and 
of  the  victual  rent  payable  betwixt  Yule  and  Candlemas  thereafter,  agreeably  to  the  deci- 
sion 4th  June  1741,  Pringle,  (supra)  and  several  others  there  mentioned,  and  also  in  the 
papers.— (31st  Feb.  1745.) 

The  interlocutor  pronounced  21st  February  was  very  incongruously  expressed,  and 
there  came  a  bill  from  the  defender  praying  an  explanation,  which  with  answers  brought 
on  the  case  to  be  argued  at  great  length  on  Saturday ,--*ttnd  this  day,  (11th  June,) 
Tinwald  was  keen  agidnst  the  interlocutor.  Amiston  was  for  it,  but  only  on  the  suppo- 
sition that  it  was  a  grass-room  and  not  properly  fore-hand  rent.  But  the  Bar  offered  to 
prove  the  contrary,  and  that  the  rent  payable  at  Martinmas  was  for  the  crop  then  yet  to 
be  sown ;  but  the  pursuers  supposed  that  these  farms  were*  originally  grass^rdoms  which 
occasioned  the  payment  of  rents  in  that  manner,  and  continued  notwithstanding  the 
change  from  being  »  grass-room  to  a  oom-room.  Amiston  thought  on.  that  supposition 
that  it' ought  not  to  be  considered  as  fore-hand  rent,  but  as  if  it  were  still  a  grass  rent ; 
but  yet  he  still  argued  and  gave  his  opinion  against  the  executors  on  the  supposition  of' 
its  bang  a  oom-room*  The  question  put  was,  whether  a  proof  before  answer  of  its 
being  a  com-room  or  not  ?  and  if  it  carried,  not,  then  we  were  to  pronounce  the  interlocutor- 
marked  21st  February,-— and  it  carried  to  allow  a  proof. 


HEIR^PPARENT. 


Na  1 .     1 7S4,  Dec  1 0.    Lady  Rattab  against  Sikclaib  of  Ruttar. 

The  Lords  sustained*  process  on  a  summons  upon  the  passive  titl^  of  charge  to  enter, 
though  the  summons  was  raised  and  executed  within  the  year.  This  came  &Bt  before 
me  and  then  the  process  had  been  called  seen  and  returned  vidra  afmtfm,  and  therefore  I 
found  no  process.  But  thereafter  the  pursue  altered  the  day  of  compearance,  and  the. 
process  coming  before  Lord  Leven,  he  reported  it,  and  the  above  judgment,  was  given. 

No*  2.  r7S6,  July  IS.  Mubrat  of  Conheath  ^atm/ NiELSON  of  Chappie* 

Tub  Lords  found  it  competent  to  Jdm,  the.  Protestant  heir  to  prove  the  apprising 
flBtiafifd  and  oaid* 
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No,  8.    1736,  July  27.  Duke  of  Argyll  against  Campbell,  (Douglas.) 

Found  tliat  the  process  1704  interrupted  the  prescription  only  of  wages  that  fell  due  in 
three  years  before  that  process ;  2dly  that  the  annttt  delSfcrandi  did  not  stop  that  prescrip- 
tion. 

No.  4.    1787,  Feb.  8.    John  Hamilton  against  James  Petrie. 

(This  case  b  stated  in  the  Notes  exactly  in  the  same  words  as  in  the  Dictionary.) 

No.  5.    1751,  Nov.  26.    Creditors  of  Easterfeabn,  Competing. 

Alexandxk  Ross  of  Easterfeam  in  1693  acquired  a  prc^r  wadset  for  3000  merks  on 
the  wester  quarter  of  Meikle  Allan,  and  paid  a  considerable  superplus  duty  to  the  rerer- 
ser.  After  his  death  his  son  and  heir  William  Ross  without  making  up  any  titles  pos- 
sessed the  wadset  and  acquired  the  reversion  and  whole  property  of  the  lands  and  was 
infeft,  and  contracted  debts,  and  gave  an  infeftment,  9ow  in  the  person  of  Alexander 
Ross ;  and  after  his  death  his  creditors  adjudged  from  his  son  on  special  charges  to  enter 
heir  to  him.  But  thereafter  Robertson  and  others  adjudged  from  the  son  as  charged  to 
enter  heir  in  special  not  only  to  William  the  father  but  to  Alexander  the  grandfather  to 
make  a  title  to  the  wadset,  and  thereupon  insisted  to  be  preferred  to  the  otlier  creditors 
on  that  wadset  right  The  case  was  reported  by  Drummore.  We  agreed  that  the  wad- 
set, whether  proper  or  improper  was  not  extinguished  by  William'^s  possession,  because 
he  was  both  wadsetter,  (at  least  the  wadsetter's  heir)  and  also  reverser ;  but  we  unani- 
mously found  that  William  bong  infefl  in  the  property  of  the  lands  on  John  Monro's 
disposition,  and  also  apparent-heir  in  the  wadset,  though  he  did  not  oomjdete  his  title  as 
heir,  and  having  on  the  fiuth  of  his  right  as  proprietor  granted  infeflments  and  contracted 
other  large  debts,  that  the  wadset^rigKt  could  not  now  be  reared  up  in  order  to  defeat  those 
debts ;  and  therefore  repelled  the  objection  for  Robertson  to  Captain  Ross's  infeftment, 
and  to  the  adjudications  that  had  proceeded  without  any  special  charge  to  old  Alexander. 
In  this  case  Robertson  quoted  both  the  cases  of  Dundonald  and  Coulterallers;  but  it  was 
answered  that  in  both  these  cases,  the  rights  of  the  creditor  were  sustuned,  particularly 
the  Marchioness  of  Tweddale's  in  the  first,  and  Dickson  of  Kilbuooo  in  the  second,  though 
the  decisions  between  them  went  on  the  footing  of  the  investitiu*es ;  and  the  President 
told  me  that  after  parties  had  agreed  Dundonald's  case  and  thereon  got  the  judgment  of 
the  House  of  Lords  affirming  our  decree,  he  understood  that  if  it  had  not  been  agreed, 
our  decree  would  have  been  reversed.  What  greatly  influenced  my  opinion  as  well  as 
that  of  some  others  was,  that  the  right  acquired  &om  Monro  was  truly  the  substantial 
right  of  property,  and  the  wadset  though  ^gura  vtrborum  a  temporary  right  of  property 
was  in  reality  no  more  than  an  encumbrance  extinguishable  by  a  nngle  renunciation  or 
prddr  of  redemption,  which  William  might  have  used  as  reverser,  agcdnst  himself  as  heir 
of  the  wadset 

*^*  The  case  of  Menzies  against  Dickson  here  referred  to  as  «oce  Supxriob  and  Vassal 

is  No.  4.  vou  Heib,  cum  jbcnjeficio. 
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HEIR  CUM  BENEFICIO. 

No.  1.     1786,  Feb.  17.      Mubkay  against  Crawpued, 

1788,  July  11.    Crawfukd  agninst  Young;  and  Stbachan's 

Creditors  against  His  Daughters. 

The  Lords  found,  (in  the  case  of  Murray  against  Crawfurd,  4th  July  1735)  that  the 
heir  cwm  beneficio  could  not  stop  the  sale.     35th  November,  Altered. 

In  this  grand  question  of  the  heir  cum  beneficio^  the  Lords  adhered  to  tlie  interlocutor 
25th  of  November  last,  finding  that  the  creditors  could  not  carry  on  the  sale,  by  the  Pre- 
sidents casUng  vote.  Pto  Minto,  Drummore,  Hiuning,  Stiichen,  Tweddale,  Dun,  Leven. 
Can.  Royston,  Newhall,  Justice-Clerk,  Monzie,  and  ego,  Kilkerran  sick.— 17th  Feb.  1736. 

The  Lords  (11th  July  1738,  in  the  cases  of  Crawford  and  Strachan)  found  that  the 
creditors  have  a  right  to  bring  the  estate  to  a  sale,  notwithstanding  the  heir  offers  the 
proven  value.  Pro  were  Royston,  Justice-Clerk,  Minto,  Haining,  Kilkerran,  Balmerino, 
Mcmzie,  Easdale,  Murkle. 

Na  2.    1 788,  Nov.  28.    Creditors  of  M^Douall  of  Crichen,  Competing. 

The  Lords  unanimously  found,  that  ndther  the  priority  of  citation  nor  of  decreet  of 
constitution  can  give  any  preference,  notwithstanding  the  heir  is  served  cum  beneficio.  But 
found,  that  while  the  subject  is  tit  mtdioy  they  ought  to  be  preferred  according  to  their 
real  diligence  against  the  subject,  otherwise  that  they  be  preferred  pari  passu.  Amiston 
justly  observed,  that  to  find  otherwise  would  be  quite  inconsistent  with  our  last  judgment 
finding  that  the  creditors  can  bring  the  estate  to  a  judicial  sale ;  though  if  our  judgment 
had  been  otherwise  in  that  point,  he  should  have  been  of  the  same  ojnnion  in  thb  question 
of  preference. 

No.  8.     1741,  June  19.    Creditors  of  M^Douall  of  Crichen  against 

Crichen. 

The  LcHrds  found  that  M'Dduall  must  pay  down  the  price  and  interei^t  to  a  seques- 
ter to  be  appointed  by  the  Court,  to  be  employed  profitably  for  the  creditors.  3d  July 
Adhered,  and  refused,  except  as  to  the  debts  due  to  himself,  and  remitted  to  the  Ordinary 
to  allow  him  to  retain  a  proportion  aiiswering  thb  on  caution. 

No.  *.     1 742,  Nov.  12.    Menzies  against  Dic&soN. 

^  Onb  infeft  by  precept  of  (Aire  constat  in  the  property,  purchased  the  superiority,  and  got 
a  disposiUon  containing  procuratory  and  precept,  with  two  chartiers  of  the  lamds  a  me  and 
de  me,  and  on  the  procuratoiy  obtained  a  charter  from  the  Crown  ;  but  never  was  infeft  in 
the  superiority ;  and  his  son  possessed  on  his  contract  of  marriage,  wh«S^  the  father  pro- 
vided the  lands  to  him ;  and  the  grandson  served  heir-genenil  to  the  graikdfather,  and  took 
iiifeftmait  on  the  Ciown^acharter,  but  no  otherwise  infeft  himsdf  in  the  property,  nor  did 
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he  serve  heir  to  hia  father.    This  found  no  l^oonsoIidatioD,  and  that  he  had  only  right  (» 
the  superiority. 

1741,  Dec.  15. 

First  find  that  the  property  and  superiority  were  not  oonsolidrnted  in  the  person  of  either 
Alexander  third  or  Alexander  fifth,  and  find  that  the  pursuer  the  heit  of  Alexander 
third  cannot  quarrel  the  charter  by  hin^  to  his  brother  John  3Ho.  A  hearing  Januaiy  8th, 
Whether  the  pursuer  as  heir  served  to  the  last  Coulterallers  though  cum  benefieio  can  quar* 
rel  any  of  his  deeds,  though  concerning  subjects  not  in  the  inventory  ?  and  to  lay  before 
uaat  same  time  the  value  of  the  subject;  and28th  January  1742  adhered  as  to  the  two  first 
points.  As  to  the  other  point  on  which  the  hearing  was  appointed,  they  found  that  the 
service  even  cum  bentficio  bars  him  from  quarrelling  the  deeds  of  Alexander  fifth.  13th 
November  1742  The  Lords  altered,  and  found  him  not  barred  by  his  service. 
(Reference  is  in  the  Dictionary  erroneously  made  to  the  title  Superior  and  Vassal.) 

No.  5.    1749,  July  12.    Snt  Kenneth  M'Kenzie,  SuppUcant. 

The  petitioner  being  at  Mahon  when  his  brother  Sir  George  died  20th  May  1748, 
leaving  a  wife,  and  not  known  whether  with  child  or  not,  the  petitioner  could  not  at  that 
distance  record  inventories  in  oider  to  a  service  cum  bcnefido ;  and  the  Sheriff-derks 
scrupled  to  record  them.  Now  therefore  he  prayed  for  our  authority ,— -and  we  authorized  the 
recording,  but  would  not  determine  what  efiect  that  would  have,— -and  therefore  reserved 
to  all  parties  to  be  heard  on  the  effect  of  such  recording. 


HEIR-PORTIONER. 


No.  1.    I74S»  Feb.  I»     Peadie  against  Feabies* 

The  Lords  found,  (me  refereiUe)  that  the  principal  messuage,  with  oflioe-houses,  yards,, 
and  ordiard,  bdongs  to  the  eklest  heir^portioner  without  divirion  and  without  any  recom- 
pense to  the  other  heirs-portioners.  Tins  passed  without  a  vote,  but  several  were  of  a 
different  opinion  in  point  of  law,  had  it  not  been  the  precedent  nO?^  Cowie  against  Cowie, 
(DicT.  No.  6.  p.  5362.)  particularly  the  Preodent,  Mturkle,  and  I. 

No.  2*    1744,  Nov.  2*    Lady  Houston  against  Sir  Geoege  Dunbae. 

Ak  estate  devolving  to  three  several  hrirs-portioners,  wherein  there  were  two  feu^supe- 
riorities,  the  question  was^  whether  the  eldest  had  right  to  sell  the  superiorides  without 
recompense,  or  if  they  should  di^de?-— and  oonsequently,if  there  were  but  one,  that  there 
behoved  to  be  n  recompense.  Drummore  thought  die  eldest  had  right  to  both  superiori- 
ties without  any  racompense,«*but  afber  he  read  Lord  Stair  he  altered  his  opipion.  Amis' 
Um  thought  the  eldest  had  her  election  of  one,  ndlhiU  without  wy  reoompense,-«Pthat  the 


E/XHiKs*s  Notes J|  HEIR-PORTIONER.  17^ 


t  * ' 


fleoond  could  have  the  other  without  recompense,  and  the  youngest  none  at  all.  The 
Lords  found  the  eldest  had  right  to  one  superiority  and  the  second  to  the  other,  and  that 
both  were  liable  for  a  reoonpense  to  the  tliird  for  her  proportion  of  the  feu-duties,  but 
without  regard  to  the  casualties. 

No.  8.  1744,  Nov.  8.  Cbebitobs  of  RosEBicBEY  ^^tW<  Ladies  Primrose. 

The  Lords  adhered  to  my  interlocutor  finding  that  the  Ladies  could  not  compete  with 
the  creditor's  adjudication,  or  have  any  preference  on  the  heritable  subjects  yet  extant  for 
any  part  of  other  heritable  subjects  that  the  Earl  or  his  cedents  may  have intramitted  with 
more  than  their  half.  The  President  was  clear  that  these  intromissions  oug^t  to  be  im* 
puted  in  satisfaction  of  the  Earfs  and  his  cedents  half  of  the  univertiUu  ;  2do  that  the  cre- 
ditor's adjudication  and  charge  against  superiors  gave  him  no  more  right  than  was  in  the 
Earl,  and  that  the  Ladies  were  preferable  to  him  by  the  father's  disposition  for  the  full 
half  of  the  umversUas  ;  and  Dun  was  of  the  same  ojunion.  But  all  the  rest  difiered  in 
both  points.  Amiston  argued  long  and  well,  and  said  that  in  the  law  of  Scotland  there 
was  no  action  ^^nntZur  ermcund^f  that  heirs-portioners  succeeded  each  equally  in  every 
heritable  subject ;  and  I  observed  as  a  further  argument,  the  interest  of  superiors  in  that 
tuccesrion,  that  a  superior  giving  a  charter  to  h^rs  whatsoever,  if  there  were  three  daugh- 
ters, each  behoved  to  be  his  vassal,  whatever  lands  the  defunct  might  have  held  of  otheir 
superiors ;  and  if  there  were  three  subjects,  one  held  ward,  another  feu,  another  blench, 
and  three  daughters,  one  one  year  old,  another  ten  years  old,  a  third  major  and  married, 
this  Court  could  not  give  the  ward*land  to  the  eldest,  to  cut  the  superior  out  of  ward 
and  marnagjd^  nor  to  the  youngest  in  prejudice  of  the  heirs.  Therefore  Amiston  observed 
that  intromission  with  one  subject,  more  than  the  intromitter's  right,  could  not  extinguish 
her  right  to  another  subject,  and  if  the  younger  children  had  in  this  case  completed  thmr 
rights  by  adjudication  against  Roseberzy  and  infeftment  from  the  several  superiors,  the 
intromission  of  one  of  them  with  one  of  the  debts,  for  example  Lord  Primrose,  could  not 
transfer  to  the  other  sisters  her  infeftment  in  General  Preston's  estate.  Next  as  to  the 
diOgence,— •that  the  property  remiuned  with  the  last  Roseberry  notTnthstanding  his  general 
disposition, — ^that  after  his  death  the  Ladies  had  Jus  ad  renif  but  the  real  right,  the  yut  in 
rty  was  in  kareditatejacente  and  transmitted  to  this  Roseberry  by  his  infeftment  when  he 
was  infeft,  and  to  the  creditors  by  their  charge  to  enter  heir  in  special,  which  carried,  not 
the  Earl's  right  pf  apparency  only,  but  the  full  property  that  was  in  the  defunct,  and 
which  adjudications  were  completed  by  charges  against  superior, — and  a  contrary  judgment 
would  overturn  the  foundations  of  our  law,  and  security  from  our  records,        ^ 

No.  4.    1 750,  Jan.  2.    Chalmers  against  Chalmers. 

This  question  was  about  the  prMprnm  of  the  eldest  sister  and  some  superiorities ; 
Whether  the  eldest  sister  should  have  not  only  the  garden  but  oardiard,  both  being  about 
two  acKis  and  a  half  indoeed  together  with  a  hedge  ?  2<2o,  so  mudi  of  the  avenue  as  the 
garden  on  both  sides  reached  ?  and  we  found  she  had  right  to  them,  and  to  the  office* 
houaei  adjacent,— but  ordoced  a  hearing  as  to  the  supeiUMrities,  Whether  th^  are  ta  be 
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divided,  or  if  they  go  to  the  eldest,-^  which  case  we  agreed  that  theyounger  should  have 
the  recompense.. 


HERITABLE  AND  MOVEABLE. 


No.  1.     17S5,  July  25.    Sir  John  Dalkymple  against  Executoes  of 

Halkett. 

See  Not6  of  No.  1.  voce  Bank; 

No.  2.    1 795,  July  3,  2^4    Daughter  of  Monro  against  Monro; 

The  Lords  found  the  bond  not  rendered  moveable  nether  by  the  prdcess  for  payment 
nor  by  the  trust-assignation.     29th  July  The  Lords  adhered.. 

No.  8.     1 7Se,  Jian.  r4.    BALrouR  against  Wilkieson. 

The  Lords  found,  that  the  relief  competent  to  this  executrix  agun&t  the  heir,  of  sums 
paid  by  her  before  her  marriage,  fell  under  the  jus  mariliy  though  the  sums  paid  were 
bonds  bearing:  annuahsent^ 

No.  4.    17S6i  Jan.  21.    Creditors  of  Cave  against  Murray. 

Ths  Lords  adhered,  and  thought  the  sum  both,  arrestable  and  even  moveable,  tBougK.. 
ibe  creditors  had  acceded  to  the  trust  right.. 

No.  5.    t7S7>  Jto.  5;  July  8;     Fisher  against  Murrat. 

The  Lords  found  the  wife  Elizabeth  Fisher,  entitled  to  the  half  of  the  property,  of  the* 
whole  moveables  and  executiy,  including  the  half  of  what  by  the  former  interlocutor  ahe 
Sferents  tomakeup  the  deficiency,  of  her  annuity  as  well  as  the  rest,  (me  rmittntt,y  This 
was  determined  in  consequence  of  an>  interlocutor  of  the  Loid  Ordinary,  finding,  that  the 
provision  in  Ae  contract  of  marriage  of  moveable  goods  and  gear  included  debts  and  sums 
of  money,,  whereof,  several  doubted*  But-  I  own  I  thought,,  notwithstanding  the  Ordi? 
Qary^s  interlocutor,,  that  by  the  contract  the  subjects  to  be  Uferented  by  the  wife  were 
iutinoAiom  heritable..   8th  July  The  Lords  adhered. 

No*.  9.  i7S7,,July  7rNov.,ii-    Executors  of  Principal  ^uirtL  against 

The  Heir. 

Tbs  Lords  altered  the  Ordinaiy*i  interloeutor^  and  found  the  whole  sums  moveable. 
Hi  reqpeet  die  lands  were  sold  by  the  trustees  uA  Jidts  hiobita  it-  pretie  before  the  princi- 
paTs  deaths  But- if  it  had  not  been  that  case  I  believe  we  should  have  found^the  sums 
heritable,  though  not  very  consistently  with  a  fbnner  decision  21st  January  1736,  (No.  4.). 
Utlt  November  1737  The  Lords  adhered  as  to  so  much  of  the  price  as  falls  to  this  debt 
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No.  7.    1 788,  June  14.    Primglb  against  M'Ghije:. 

A  DECBSET-ABBiTBAL  being  given  against  a  woman  decerning  her  for  certain  debts, 
which  of  their  nature  were  simply  moveable  and  did  not  bear  annualrent,  but  for  which 
the  arbiter  decerned  annualrent  from  the  several  terms  of  payment ;  the  woman  having 
afterwards  married  Pringle,  and  a  homing  being  raised  summarily  upon  that  decreet 
against  both  husband  and  wife,  he  presented  a  bill  of  suspension  without  caution  or  con- 
signation* The  Ordinary  passed  it  upon  caution,  because  though  some  of  the  debts  were 
clearly  moveable  qwoad  relictam,  yet  others  seemed  doubtful,  and  a  part  of  the  charge  was  ge- 
neral. But  Pringle  reclaimed,  and  prayed  that  it  should  pass  without  caution.  The  Pre- 
adent  thought  the  homing  unwarrantable  against  the  husband,  and  therefore  was  for  passing 
without  caution.  Others  of  us  thought,  that  if  the  homing  was  unwarrantable,  it  should 
be  recalled  and  the  writer  punished.  But  we  thought .  the  homing  warrantable,  and 
agreeable  to  constant  practice,  and  upon  the  question  we  were  all  for  caution,  except  the 
President. — N.  B.  Dun  doubted  at  first. 

No..  8.   1 788.  Jane  27.  Cbeditoks  of  Foldean  against  Sharp  of  Hoddam.. 

See  Note  of  No.  1.  voft  Feu-Duties^ 

No.  9.    1 739,  Feb.  23.    Jean  and  Margaret  Gray  against  Dunlof; 

The  question  was.  Whether  a  liferent  annuity  bearing  annualrent  by  paction  from  the' 
several  terms  of  payment  fell  under  the  jaw  mariii  f  We  "were  unanimous  that  it  did  as  to 
all  terms  that  fell  within  the  marriage,,  because  suppose  the  clause  of  annualrent  made 
the  annuities  heritable,,  yet  before  the  term  erf*  payment,  fipom  which  alone  they,  carried  an- 
nualrent, they  behoved  to  be  moveable,  and  all  the  question  was  as  to  bygone  annuities  be^ 
fore  mairiag)s,.and  whichwere  bearing  annualrent  before  the  marriage..  Bdyston,  Arniston, 
Drummore,.  &c.  thought  them  heritable  because  of  the  words  of  the  act  1681,  but  others 
of  us  inUr  quo9  ego  thought  that  act  did  not  concern  the  case,  which  indeed  made  some 
debts  moveable  quoad  executors,  that  were  before  heritable^  but  made  no  debts  heritable 
Aat  were  before  moveable ;  that  therefore  the  question  was.  Whether  such  annuities, 
tack-duties,. or  other  annual  prestatipns,.having  clauses  of  annualrent  adjected,  were  herita*- 
ble  before  1641 ;?— and  we  thought  that  these  were  in  the  construction  of  lawyriic/t»  and  not 
feuda  j>ecunur,.and  therefore  moveable ;  and  .accordingly  it  was  so  decided^  but  by  a  very 
narrow  majority.. 

No,  10.    1789,  Nov.  6.   Heirs  akd  Executors  of  Sir  James  Rochead:. 

Ths  Lords  adhered  to  the  interlocutor  finding  the  debt  due  to  Sir  James  Rochead  by 
MerchistoD,.&c.  heritable,  but  altered  as  to  the  annualrents  of  the  heritable  bond  falling 
due  at  Candlemas,  which  they  found  whoHy  moveable,  as  all  annual  prestations  must- be 
after  they. are  become  exi^le,  without  regard  to  l^al  terms,— but  did  not.find  that. the* 
annualrent  became  moveable  dcdUin  diem*. 
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No.  11.     1740,  Feb.  26.    Lobb  Daeb  offainst  Lord  Haviltox. 

Aknualrents  payable  at  Candlemas  and  Lammas :— Earl  of  Selkirk  djingin  April,  I 
bad  found  all  annualrents  preceding  Candlemas  moveable,  and  all  the  rest  to  belong  to 
the  heir, — as  we  did  Nov.  last  betwixt  Sir  James  Rochead^s  heirs ;  and  the  Lords  adhered 
unanimously,  and  refused  a  bill  without  answers. 

No.  12.     1741,  Feb.  11.    Allan  against  Williamson. 

The  question  here  occurred  to  the  Lords  (though  not  in  the  bill)  whether  a  liferent 
assigned  descends  to  the  assignee's  executor  or  to  his  heir ;  and  some  of  ua,  particularly 
Amiston  and  I,  incUned  rather  to  the  last,  as  having  a  tractus  temporU  ; — and  though  it 
would  fall  under  single  escheat,  yet  that  h$is  no  consequence ;  for  so  would  tacks  short  of 
liferents,-»so  also  would  the  superior's  right  to  his  vassals  liferent  escheat,— and  yet  it  would 
not  go  to  his  executor  but  to  his  heir.  But  as  this  had  not  been  argued  before  the  Ordi« 
nary  we  remitted  the  cause  to  him.  Vidt  Omnino  Con.  tins  abstract  4to,  831.  Vide 
Cuboss  F.  6.  7-8. 

No.  IS.  1747,  Nov.  18.  Sib  John  Kennedy  fl^tnj^ Mm  Ann  Kennedy. 

Sir  John  Eknnedy  had  several  bonds  due  to  him  payabk  to  his  heirs  and  asugnees 
secluding  executors,  and  he  assigned  them  to  John  afterwards  Sir  John  his  eldest  son^ 
and  his  heirs,  without  mentioning  executors  or  secluding  them.  Young  Sir  John  also 
died,  and  now  Thomas  the  heir  and  his  sisters  as  executors  to  young  Sir  John  competed 
for  the  bonds,  and  the  Lords  preferred  Sir  Thomas  the  heir.  Renit.  Dun  and  Drummore. 
Sundry  knatters  resulting  from  this  interlocutor  were  fully  spoken.  Amiston,  though  he  was 
strongly  for  the  interlocutor,  in  respect  the  assignation  by  old  Sir  John  to  young  Sir  John 
WAS  only  to  him  and  his  heirs,  which  he  thought  an  indication  of  his  mind  that  it  should 
not  go  to  executors,  yet  thought  that  when  an  h^r  succeeds  to  such  a  bond  by  service,  it 
becomes  moveable  and  goes  to  his  executors ;  and  Sdly,  that  it  is  testable  even  by  the 
original  creditor,  and  differed  totally  from  the  decision  1785,  M^Eay  against  Robertson. 
Drummore  again  thought  these  bonds  moveable.  Kilkerran  was  of  opinion  for  the  deci* 
sion  M^Kay,  and  also  thought  this  bond  still  heritable  in  young  Sir  John^s  person.  Minto 
in  the  chair  thought  that  the  act  of  Parliament  made  bonds  secluding  executors  heritable 
to  all  intents  in  the  persons  of  strange  assignees  as  well  as  heirs.  But  most  of  us,  parti« 
cularly  Amiston,  Tinwald,  and  I,  differed  ftom  him  in  that  point  December  1st  The 
Ijords  adhered,  and  refused  without  answers. 

No.  14.     1748,  July  IS.    Sir  William  Dunbar  agaimt  Lady  Dipple. 

Tuis  is  the  Uke  case  with  that  of  6th  November  1739,  betwixt  the  Heirs  and  Executors 
of  Sir  James  Rochead,  (No.  10.)  and  we  gave  the  same  judgment 

No.  15.  1718,  Nov.  22.  Executor  of  Captain  Craig  fljgYjtn^i  Ann  Meuse. 

Found  a  bond  bearing  annualrent  before  the  term  of  payment  of  ftnnualrent  moveable 
juoad  rdictamy  and  therefore  adhered  to  Tmwald's  (now  Justice-Clerk^s)  interlocutor, 
multvm  raUtenU  President. 
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No.  16.    nS2,  Nov.  29.    Ralph  Deuhicond  against  Ewmc 

The  Lords  found,  nemint  cmUtradicaUe^  that  an  assignee  to  a  liferent  due  to  a  tbird  party 
dyi^gf  the  liferent  descends  to  his  heir  and  not  to  his  executor. 


HERITAGE  AND  CONQUEST. 


No.  1.    1786,  Dea  16.    Geeenock  against  Gbeenock. 

In  the  oompetitioA.  betwixt  the  heir  of  line  and  of  conquest  for  the  trinds,  the  Lords 
preferred  the  heir  of  line,  who  succeeded  in  this  case  hkewise  to  the  lands,  and  though 
teinds  maj  no  doubt  go  to  heirs  of  conquest  as  well  as  lands,  (I  mean  rights  conquest  of 
teinds  of  other  mens  lands)  yet  several,  inter  quos  ego^  thought  in  general,  that  where  one 
purchased  the  teinds  of  his  own  lands,  they  both  behoved  to  descend  to  the  same  series  of 
heirs,  unless  the  contrary  were  specially  provided.  But  that  general  point  was  not  deter- 
mined, because  of  a  specialty  in  this  case,  that,  by  the  dispontion  of  the  lands,  the  reddendo 
could  not  be  performed  by  any  other  but  the  heir  in  the  lands. 

No.  2.     1 788,  Dec.  21;    CttEiiTORS  of  Menzies  of  Lethem. 

Ths  Lords  refused  John  Memies^s  petition  without  answers,  and  found  this  heritable 
bond  conquest  though  no  in&ftment  followed  upon  it  The  President  differed  from  the 
iiiterlocutar.  f  Amiaton  thoiighty  were  the  question  entire,  that  heritable  Ixmds  should  not 
at  all  be  acoounted  conquest^  but  as  that  point  is  settled  by  a  course  of  decisions,  he 
thought  the  not  taking  infefhnent  made  no  difference. . 

No.  8.    1 740,  Jftn.  8.    Eabl  of  Selkirk  against  Duke  of  Hamu.ton.  . 

In  this  questicm  concerning  the  late  Earl  of  Selkirk^s  succession,  the  Lords  adhered  to 
all  the  interlocutors  I  had  pronounced,  and  refused  both  reclaiming  bills,  I  think  unani* 
mously,  except  as  to  the  bond  of  corroboration,  (as  to  which  I  believe  there  were  two  or 

three  on  the  other  side  of  the  Bench  who  differed)  and  after  full  healings  for  three  days ; 

whereby  it  is  settled  that  the  law  of  conquest  extends  to  all  right  on  which  infeflmcnt  may 
follow,  though  the  defunct  was  not  actually  infefl ;  and  2dly,  that  it  extends  to  rights  of 
annualrent,  and  even  heritable  bonds  as  well  as  rights  of  lands ;  3dly,  that  it  extends  to 
lands  taken  in  trust  in  third  parties^  names,  though  the  trust  is  not  in  gremiojurisy  nor  in 
any  back-bond,  but  a  mere  proper  trust  depending  on  the  fiuth  of  the  trustee ;  4thly,  that 
bonds  secluding  executors  go  to  the  heir  of  line ;  5thly,  that  a  corroboration  of  such 
heritable  bonds  and  also  of  moveable  bonds,  which  corroboration  contained  no  clause  oi^. 
infisfhnent  but  secluded  executors,  does  not  alter  the  natufe  or  succession  of  the  former 
Heritable  bopds^  agreeably  to  sundry  precedents,-^but  that  so  much  of  that  bond  of  corro- . 
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boration  as  was  composed  of  heriti^ble  bonds  went  to  the  heir  of  conquest,  and  the  rest  to 
the  heir  of  line,  agreeably  to  the  decision  in  t676,  Waugh  against  Jamleson,  IKrleton^s 
Decisions,  342,  (Dict.  No.  21.  p.  6453.)  There  were  sundry  ingenious  conjectures 
about  the  origin  of  our  law  of  eonquest.  Amiston  Uiought  that  it  was  probably  older 
than  even  the  feudal  law  itself  with  us,  and  he  seemed  to  think  it  was  never  our  law  that 
conquest  or  feudum  novum  returned  to  the  superior  failing  descendants.  The  President 
thought  it  probable  that  we  had  it  from  England,  and  that  it  was  by  some  misapprehension 
or  some  blundering  judgment  that  it  was  given  not  to  the  oldest  brother  as  in  England, 
but  gradatim  to  the  immediate  elder  brother.  I  own  I  thought  Mr  CraigieX  (one  of 
Selkirk'^s  lawyers)  account  of  it,  the  most  probable,  that  that  part  of  the  feudal  law  did 
take  place  with  us,  whereof  I  think  ourfeuda  dignitatis j  our  titles  of  honour,  are  still  the 
remains  and  vestiges.  That  after  it  became  usual  to  purchase  feus  with  money,  we  have 
adopted  the  laws  of  neighbouring  countries,  which  failing  descendants,  allowed  of  the  suc- 
cession of  collaterals  infeudo  novo,  instead  of  returning  to  the  superior,  and  adopted  it  as 
we  found  it  preferring  the  elder  brother.  What  sort  of  propriety  we  had  in  lands  before 
the  introduction  o£  the  feudal  law,  and  Malcolm  the  Second'^s  days,  I  know  not,  and  will 
not  easily  be  discovered ;  but  I  could  not  imagine,  that  if  it  had  ever  been  our  law  in  the  col- 
lateral  succession  infeudo  novo,  to  prefer  the  younger  brotlier  or  heir  of  line,  how  that  ever 
would  have  been  altered.  And  I  imafpne  if  there  was  any  blundering  judgment  in  either 
of  the  laws,  it  has  rather  been  in  that  of  England,  for  if  the  rule  is  that  conquest  ascends, 
then  it  ought  to  ascend  gradatim^  in  the  same  way  as  heritage  does  when  there  is  no 
brother  younger  than  the  defunct ;  and  what  fordfies  this  much,  and  seems  also  to  prove 
that  we  derived  our  law  not  from  England  but  directly  from  Normandy,  was  a  book 
brought  up  from  the  hbrary  Let  Costume  de  Normadie,  whereby  it  appears  that  our  law 
exactly  agrees  with  theirs  in  this  particular,  and  as  with  us  so  with  them,  after  conquest 
has  once  ascended  it  is  deemed  heritage  and  then  descends.  But  as  these  were  no  more 
than  conjectures,  so  even  if  this  last  one  was  true  it  concluded  against  the  heir  of  line,  Mr 
Cnugie^s  client ;  for  first,  though  there  was  sasine  infiudo  novo,  it  was  admitted  that  the 
heir  of  conquest  must  succeed  instead  of  the  superior ;— if  there  was  no  sasine,  that  is  no 
inductio  in  possessumem^  then  by  the  feudal  law  it  was  looked  on  as  nudum  pactum^  and  did 
not  go  even  to  descendants ;  therefore,  when  succession  in  these  was  introduced,  none 
could  succeed  but  he  who  would  have  succeeded  had  their  right  been  completed,  that  is, 
the  heir  of  conquest,  and  the  heir  of  line  could  not  complain,  dnce  neither  he  nor  any  body 
else  was  prejudged  by  that  alteration  in  our  law,  but  only  the  superior.  Sdly,  As  onerous 
fees,  that  is,  such  as  were  purchased  with  money,  were  equally  governed  by  the  rules  of 
the  feudal  law  as  those  that  were  true  and  proper  benefices,— -witness  ward-holdings,  and  all 
other  sorts  of  holdings  to  this  day,  and  even  rights  of  annualrent  and  heritable  securities,  are 
liable  to  non-endy,  relief,  liferent,  escheat,  &c.  when  not  expressly  renounced, — only  the 
retoured  duty  ip  annualrents  is  regulated  by  a  very  late  act  of  Parliament ;  the  consequence 
is,  that  the  superiors  must  have  had  the  same  interest  in  these  if  they  were  Jiuda  nova, 
consequently  the  preferring  the  heir  of  conquest  in  these  was  no  deviation  of  the  law.  But 
these  things  were  too  conjectural  to  found  a  judgment  upon,  and  the  true  foundation  was 
the  invariable  practice  of  the  Court  and  opinions  of  our  lawyers  for  about  a  century.  In 
thb  we  all  agreed^  and  the  President  said,  had  he  been  a  Judge  in  the  year  1675  when 
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tine  dedbioB  in  the  cMe  rf  Halkcrtoti  "was  gi^^n,  lie  would  h&ve  been  of  a  difftretot Judg^ 
ment  But  Anuflton  Mid  lie  did  oot  now  so  muck  ^mfpcove  of  that  first -decasbn  Us 
once  he  did.    Arniitoii  also  ^thought  as  to  the  hmds  c^  Balgray  and  that  these 

had  been  no  express  chmae  tot  eonsolidating  the  property  with  the  superioritj,  and  no 
fsocuratory  for  resigning  ad  remattaUiam ;  that  whererer  a  superior  aojuires  the  property, 
the  presumption  is,  that  it  is  in  order  ^  ocxtsolidate  them  and  1^  them  descend  to  the 
same  heir.  He  was  of  the  same  opinion  also  as  to  the  purchase  of  teindsi  anderen  seemed 
to  doubt,  whether  in  any  case  teinds  should  go  to  an  heir  of  conquest,  because  of  their  own 
nature  they  do  not  require  infeftment. 


HOMOLOGATION- 


No.  1.    1 744,  July  20.     LiDDLE  agamst  Dick* 

An  heritable  bond  being  granted  for  10,600  .merks,  and  sanne  taken  upon  it ;  posterior 
crediton  -objected.  That  one  of  the  witnesses  in  the  bond  was  not  deigned.  Answered, 
Homologation  by  anasrignation  to  the  maills  and  duties  of  the  date  of  the  bond,  and  rela- 
tive thereto  in  all  respects  formal  Lord  Kilkenan  found  the  homologation  not  good  to 
aupport  the  infeftment  against  the  competing  creditors  ;  and  we  adhered,  though  we  all 
agreed  that  it  was  a  goodliomologation  of  the  personal  obligement  against  all  mortals,  and 
even  of  ttie  heritable  bond  and  infeftment  against  the  granter. 


HORNING. 


No.  1.     I7S5,  Feb.  I.  A.  offditnst  B. 

LoBD  Milton  reported  a  bill  of  homing  upon  a  decreet  of  scandal  of  tlie  Commissa- 
ries against  a  wife  for  L.30  Scots,  but  assoilzieiog  the  husband.  The  question  was. 
Whether  the  homing  should  also  go  against  the  husband  for  his  interest,  and  whether  in 
point  of  ibrm  it  would  not  be  a  nullity  to  jduurge  a  wife  withcmt  eharging  her  husband -for 
his  interest,  in  the  same  way  as  if  it  were  an  heritable  debt  of  the  wife^s  the  husband 
behoved  to  be  charged,  or  in  the  case  of  pujnls  and  minors,  the  tutors  and  curators  are 
diarged  for  their  interest,  though  not  fiable  tar  the  debt.  We  all  agreed  that  ndth^  de- 
nunciation nor  caption  should  fcdlow  against  the  husband,  and  the  Prendent  proposed 
that  the  homing  should  go  agmnst  him,  but  qualified  in  that  manner.  Others  thought 
the  wife  might  be  chained  witfaoub  diarj^ng  the  husband,  ao  as  both  denuilcilElion 
and  caption  might  follow  against  her  because  the  decreet  was  (or  a  delict  I  doubted 
that  caption  could  follow  against  her  during  her  marriage  at  any  rate,  because 
however  it  was  orij^nally  a  delict,  now  devemt  in  alium  «n<m,  it  was  become  H  civil  debt, 
and  diligence  was  issuing  out  of  this  Court  for  recovering  it,  though  originally  the  Com- 
missaries might  as  a  part  of  the  sentence  have  imprisoned  her  till  payment    And  I  also 
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doubted  that  in  form  the  Vfife  can  be  ducrged  with  horning  withoat  charging  the  hus^ 
band,  for  no  process  can  go  against  a  wife  though  for  a  auljeet  purely  heritable,  or 
wherein  he  has  no  interest  jure  tnaritiy  without  calHng  the  husband ;  and  homing  b  a  jhto- 
cess,  and  so  called  in  our  law  books,  and  ao  where  the  homing  is  for  a  debt  of  the  wife 
purely  heritable  the  husband  is  always  charged  for  his  interest  However,  the  Court 
ordered  the  letters  of  homing  to  be  issued  against  the  wife  alone,  and  not  agmnat  the  lui^ 
band  even  for  his  interest 

No.  2.    1 742,  Dec.  2.    Murdoch  King  against  Johk  Hitnteit. 

See  Note  of  No.  35.  voce  AnJuniCATioir.. 

No.  S.    1745,  June  6.    Mary  Hay  against  Stewart  of  Kincarachie. 

SeeNote  of  No.  6..  voce  Assxcnatiok. 

* 
Ko.  4.    1746,  June  4.  A.  against  B. 

Upon  a  doubt  suggested  whether  a  homing  executed  in  October  or  November  174^. 
and  might  have  been  denounced  and  registered'  within  the  year,  but  was  not  denounced 
tiU  lately,  might  be  now  registrated  upon  the  late  act  of  Parliament ;  the  Court  were 
unanimous  that  it  mi^t,  and  ordered  it  to  be  marked  as  th«dr  opinion  in  fte  books^  of 
sederunt. 

No.  5.    1747,.  Nov.  27.    Andrew  Ramsay  against  Children  of  Hat.. 

See  Note  of  No.  8..  voce  Aknualrekx.. 
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No.  S.    1 784,.  Feb.  8.    Anderson  Lady  Loquharret  against  Welsbt. 

Th8  Lords  found  the  wife  had  no  action  foi:  repeating  her  todier.  on  account  of  the 
divorce — ^unanimously  except  the  President^  who  gave  no  opinion,  but  proposed  a  hearing 
-^«nd  I  now  doubt  oCtbe  judgmenk    Viic  Balfour^^  Tit,  Maiuuage-. 


No.  4.    17S5)  Jan.  \5^    GEMMiiri.  against  Christiak  Tule*, 

The  Lords  found  the  pr^qmilura  by  the  wife^s  keeping  a  tavern  while  the  husband'^ 
lived  in  the  family  not  relevant  to  enable  her  to  sell' or  pledge  the  household  furniture,  uri^ess 
the  defender  prove  the  wife's  being  in  use  to  buy  liquors  for  the  house,  and  grant  obliga- 
tions, witb  the.husband'a  knowledge  or  approbation.     They  also  founds  that  the  tea^plate 
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was  Tkol  par^hertudia.  SdHj^  The  Lordfl  found  that  she  could  not  sell  oar  pledge  her  parm- 
p%emal(a  without  her  husbaaiPs  consent.  The  Lords  were  divided  in  their  opinion  in 
this  last  point  because  of  the  dedoon  171 1  on  one  mde,  and  the  Quon.  Attach.  Cap.  21 .  on 
'  the  other  side,  and  the  grounds  of  law  as  in  the  case  of  minors.  I  thought  thsLiparaphcr-^ 
ludia  of  great  value  ought  not  to  be  pledged  without  consent  of  the  husband,  but  that 
things  of  smdl  value  might,  as  in  the  case  of  minors,  and  that  it  depended  upon  the  value 
and  cJucumftances  of  the  parties;— but  it  carried  that  they  cannot  be  pledged^ 

No.  5.     1785,  Feb.  1.  A.  against  "&. 

See  Note  of  No.  1.  voce  Hobnikg. 

No.  6.  '  1736,  Nov.*.  1787, Feb.  16.    Mes  Sinclair  of  Brabster  against 

Sinclair  of  Barrack. 

The  Lords  found  the  disposition  to  the  defunct  by  her  husband  which  was  in  satisfac- 
tion is  not  binding  on  her  executors.-*-llth  January  1737  The  Lords  altered;  to  which 
they  adhered  16th  February  1737. 

No.  7.  1 787,  Jan.  20.    Foster  against  Ferguson. 

The  Lords  adhered  to  the  mterlocutor  finding  no  prapositura  to  the  i^e  to  borrow 
money,  for  they  thought  the  lawyer^s  mistake  in  constructing  the  witnesses  deposition 
could  not  bind  his  client,  though  they  seemed  to  think  if  it  had  been  proved  that  the  hus*> 
band  gave  his  notes  or  obligations  to  diis  very  pursuer  for  money  lent,  it  wpuld  luvre  at 
least  bound  Urn  to  the  pursuer. 

No.  8.     1 787,  July  5.        Cuming  against  Cuming. 

I  BSPORTED  a  case  for  advice  of  an  imfngnonttioo  of  a  gidd  watdi,  diain,  and  hook, 
part  of  Mrs  Cuming'^s  pdraphemaUay  made  by  her  husband  about  siz  months  before  his 
death  when  he  was  proved  to  have  been  in  great  straits,  and  so  continued  till  his  deaths 
upon  a  loan  o£  money  ;  Whether  the  wife^s  consent  ought  to  be  presumed,  because  of  his 
and  his  family^s  circumstances,  she  not  having  complained  while  he  lived  f  The  Lords 
thought  in  general  that  the  j^usband^s  possession  of  his  wife^s  paraphernalia  is  not  sufficient 
to  enable  him  to  dispose  of  or  impignorate  them,  but  in  this  case  because  of  the  circum- 
stances they  sustained  the  impignoration.~-July  16,  Adhered. 

No.  9.    1788,  Jan.  24.    Mary  Dick  against  Mr  Cassib  and  HisWipk. 

The  Lords  (8th  November  1737)  found  it  proved  by  the  contract  of  marriage  and  dis- 
position that  the  bond  libelled  did  then  exist,  and  found  that  the  defender  having  without 
order  of  law  or  inventory  intromitted  witii  tlie  defunct^s  repositories,  it  is  presumed  that 
she  embezeled  and  abstracted  the  said  bond,  and  therefore  repelled  the  defence  and  found 
the  defender  lyibie.     17th  November  Adhered,  and  refused  a  biU  without  answers. 

*  8a8 
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In  the  process  betwixt  these  parties  on  which  an  interloentor  wm*  jmnnioiuiowI  8tb 
NovembeVy  two  new  questions  oecuiaEed.;  fii9t,.how  far  the  adbKKwled^;iiient  by  the  wife 
authorized  by  the  husband  biade  the  husband;.  2dly^  thtiaLbeing  »  bond  bearing  annuri* 
rent,  whether  the  Ikisband  be  liable  for  the  pnncijpaTP  Afi  to.tfait:fiiBt)  we  fovmi  tfae- 
acknowledgment  of  a  fact  which  wasproveable  by  witnesses:  eimtted> by  a  wife  autboriaed 
by  her  husband^  or  which  is-  the  same^  by  their  procuBstxuv  wa8>  pBobatiTe.  against'  the 
husband.  Aniiston  thought  that  the  husband  is  not  ebUged  to  alfewv  Us  wife  U>  depcxi« 
to  his  prejudice,,  yet  if  without  objection  he  allows  her  to  depone^  her  oath  will  bind  him. 
As  to  tlie  other  Arniston  thought  that  this  was  not  to  be  considered  as.  a  debt  of  Ijie- 
wife^s  bearing  annualrent^  but  as  a  debt  that  ought  to  have  been^paid  out  of  the  first  hus- 
Band''s  executry  before  Mrs  CassieV  pRmsions*  But  what  satified  me  and  others  was,. 
tliat  Mrs  Cassie  had  in  her  contract  of  marriage  conveyed  to  Mr  Cassie  fier  whole  eflfects 
per  univerMtaUmi.  Wihich  implied  the  am^  dcitYorum,.or  whidi'  is  thft-same  things  itr  must 
be  deductis  debiti\ — and  therefore  we  found  hiniiUables  (24h  January  1738.) 

ISTo.  10.     liS9r  Feb.  8.     M*s  SmctAiK  against  C]t£]MTOE&  of  CIunes*. 

See  Note  of  No.  11.  voce  AaRESTismm.. 

Ko.  II*.    I7S9,  Feb.  23.,    Ji&AS  and  Maroarex  Gray  agpkist  Ditxlop; 

See  Note  of  No.  9.  tioee  Heritable  and  Moveable*. 

No.  12. 1789^  N6v.  14;  CttrCHTON  L.  CltOWMElOTOW*  flgWtnrf^^ 

l^QS  Loids-fouiidy  that  the  additional  provinoa  ta  the  Lady  was  not  reosunoratory^ 
and  therefore  ndoced  the  same  tit.  toto  except  in  so  fat  as  payments  had  been-  made  to  her 
hmafidt  before  1734r.  The  Lords  were  also  of  opinion^  that  where  the  succession  although^ 
mot iamno9a  wasat  least  doubtful,aafl^the  wtfe  abstuned  and  renounced,  that  the  acquiritions - 
by  them  ought  not  to  be  presumed  for  the  wife^s  behoof ;— but  as  express  back4x>nd'8  were, 
alleged  \o  have  beemgranted  which  might  afl^the  questKmas  toothev  purebaaes,  diere^ 
f&re  they  gmnted-cffigenoe  befixe  aswwer  fo*  reooremg  these  faaek4xmda.  but  imt  for 
proving  eases. 

Na  ISj    1740»  JiUB.  1 1.        Tblmxk  againit  Hodgsu. 

The  Lords  found  that  oourtesy  does  not  extend  to  the  ItdMs  conquest  hj  tKewxfe,  ^ttt' 
only  wherein. she  succeeded  to  some  predecessor  agreeably  to  the  uniform  opinion^of  our 
lawyers^andent  and  modem,  one  decision  in  1709,  and'axase  potmentioned  inthe  papers,. 
15th  July  1631,  Forbes  against  E.  Marshall,  (Dict.  No.  2.  p».3MI)  which  was  not 
indeed  decided,  but  diis  was^supposed  by.  both  parties  Ui^be  law. 

Ncu  16. 1740j[>eCk  5, 1741,  Fth.S£.  Buchanan  aaainst  Lady  Barrafields 


In  this  question  the  Lon^  thought  a  wifo  who  had  an  aliment  oomlBkuted  til  hereby  » 
ird  parly-  could  bind  herself  personally,  so  as  the  debt  wauld  aftct  heraad  lier  separaite 
tate  after  dil^soktion'  of  tii^  manilige,  and  that. the  aliment  ceasedj;    I  owa.  I  Trasismgn* 
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kr,  (or  I  thought  that  the  wife^s  contractions  would  be  effectual  to  affect  the  subject  of 
the  aliment,  but  not  the  wife  herself  or  her  separate  estate.  But  in  this  *I  was  solus. 
However,  several  were  of  opinion  that  the  Lady  was  not  here  liable  on  another  ground, 
that  the  lands  the  subject  of  the  aliment  were  sold  before  these  furnishings.  But  it  car- 
ried that  she  was  liable,  because  they  thought  the  price  came  in  place  of  the  lands,  the 
Z^ady  got  none  of  it,  and  all  was  managed  by  the  husband.  13th  February,  The  Lords 
altered.  They  thought  that  an  aliment  thus  constituted  to  a  trustee  for  the  wife  and  childreiv 
as  a  cover  for  the  husband  who  continued  the  management,  was  no  sufficient  reason  for 
altering  the  law  that  a  wife  cannot  bind  herself.     35tli  February  Adhered. 

No,  17.  1748,  Jan.  25.  Feb.  18.  Laurie  against  ExEctrTORS  of  His  Wife. 

Br  Laurie^s  contract  of  marriage  the  wife^s  provisions  are  declared  to  be  in  satisfaction 
•f  aU  that  she,  her  executors,  or  nearest  of  kin,  could  clidm  by  or  through  the  decease  of 
the  husband.  The  wife  predec^sed,  and  her  e!K:ecutors  claimed  a  third  of  the  moveables. 
Armston'waaclear  tbai4he  dause  extended  or'was  meant  to  extend  to  both  cases.  I  thought 
it  was  a.{«e«li(»  vobuiiatisyrbat  the  parties  intended^  and  I  g^reatly  doubted  of  extending  th^ 
clause  beyond  the  wotds^  The  President  was  clear  for  the  pursuer,,  who  carried  it  by  the 
casting  vote,of  the  President.  Pro  were  Royslon,  Dfummoie,  Haining,  Strichen,  Murkle^ 
ei  ego.  Con,  were  Eilkerran,  Amiston,  Dun,  Balmerino,  Monzie,  Leven.  Altered  18th. 
February.  Murkle  changed,  and  Haining  absetit,.  but  Justic&>Clerk  was  for  adhering,. 
and  Momde  absent     ISA.  December  Adharedl 

No.  18.     1748,  July  2a    M*Whirxeb  against  Millek, 

A  iiAK!sr  wiFs  <fied  in  1715^  leaving  a  son  then  about  mae  yean  of  age,,  who  l^ed  tilt 
1730  or  1731  and  died,.aiid  some  ]rear»  after  the  sister  of  the  deceased^  wife  sued  MUIer 
the  husband  for.  the  wife^s  third,  of  hi»  moveables.  The  defence  ^aa,  that  the  son  of  the 
marriage  lived  after  his  mcyther  ffiteenor  axteen  years,. during  which  Ibewhole  mDveablea 
pertaining  to  the  father,  which  were  aone^  other  than  his  outsight  and  insight  plenishing ;' 
corns  and  cattle  were  all  charged  ;.that  the  father  as  admihistrator-in-taw  to  his  son. having 
disposed  of  the  moveables^,  waa  aceountafale  therefor  to  his 'Soii,  and  which.  oUigatioil: 
being  in  KartditaU  of  the  son  descends  to  his  nearest  of  kin,,  and  he  has  bequeathed  the 
same  to  his  father,  who  is  also  his  nearest  of  kin.  This  case  was  well  and  full  argued  for 
the  father  by  Lord  Advocate  and  Mr  Grant,  to  whom  it' was  recommended  by  the  Court' 
to  assist  Mr  Andrew  M^Dowall,  «nd  by  Mr  Charles  Erskine  and  Mr  Lockhaint  for  the 
pursuer,  and  was  the  90th  July  argued  fully  on  the  Bench  for  two  hours,— -and  at  last  it 
came  out  that  the  wife  died  only  in  1735,  when  the  sbn  was  about  18  or  19  years  of  ag^,. 
and  the  question  was  put  first.  Whether  a  wife^s  children  attaining  possession  of  her  third- 
of  her  husband^s  moveable^  needed  confirmation  to  bar  the  daiin  of  any  aflet  nearest  of 
kin  ?'  and  it  carried  by  a  great  m^rity.  that  confirmation  was  not  necessary.  The  next 
(juestion  was,  Whether thenr  was  sufficient  ground  hereto  presume  such  postessibn  ?'and  it- 
carried  that  there  was..  As  to  this  last  niy  opinion  was,. that  the  whole  being  disposed  of 
during  the  son*l5  lifiS^  he  became  liitble  to  his  son  for  the  value,  which  was  sCifficierit,  and 
that  the  fkther  disposmg  was  the  sttne  as  if  th<e  soqhad disposed. .  2d  November,  Adhered 
as  to  the  first  point. . 
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No.  19.     1743,  Nov.  29.  A.  against  B. 

MiNTo  reported  a  case  of  an  executry  devolving  to  a  wife ;  and  the  husband  having 
served  an  edict  in  order  to  confirm  her,  she  gave  in  a  disclamadon ;— whereupon  the  Com- 
missar j  stopped,  and  the  husband  presented  an  advocation ;  which  was  reported  last  Friday^ 
and  w^as  delayed  at  my  desire  to  consider  of  it ;  and  we  all  agreed,  that  as  the  husband 
had  th&  administration  of  the  wife  and  her  estate,  and  had  himself  ajm  mariii  in  the  exe- 
cutry, she  could  not  be  allowed  to  disclaim  without  showing  cause,  and  that  the  husband 
may  use  her  name.  But  as  the  wife  is  thereby  liable  to  debts,  remitted  to  the  Commissa- 
ries with  instruction  to  proceed  in  the  confirmation,  on  the  husband  finding  caution  not 
only  in  common  form,  but  also  to  indemnify  the  wife. 

No.  20.     1 744,  Jan.  5.    Crawfued  against  Campbell. 

The  question  was  whether  a  wife  could  be  adduced  as  witness  against  her  htisband, 
and  the  Lords  sustained  the  objection,  and  found  she  could  not.  Pro  were  President, 
Kilkerran,  Drummore,  Strichen,  Hainiiig,  Monzie,  Murkle.  Con,  were  Minto,  Amiston, 
Dun,  Balxnerino,  tt  ego.    The  President  was  against  the  interlocutor,     (See  No.  84.) 

No.  21.     1744,  Feb.  3.    Bairds  against  Greig. 

• 

The  like  case  occurred  as  was  determined  20th  July  last,  M'Whirter  (No.  18)  but  with 
this  difference,  that  the  child  had  survived  her  mother  only  a  few  months,  and  that  he  was 

« 

only  a  mere  infiuit ;— -and  we  unanimously  directed  Minto  Ordinary,  (who  reported  only  for 
advice  on  printed  representation  and  answers)  to  give  the  same  judgment  in  this  case, 
against  the  nearest  of  kin  of  the  wife  and  in  favours  of  the  husband,  but  only  9s  to  corpora^ 
leaving  parties  to  be  heard  as  to  debts,  if  any  were.  Amiston  was  not  with  us  at  the 
former  judgment,  but  said  he  heartily  approved  of  it 

No.  22.     1 744,  June  20.    DtTNBAR  against  Caithness. 

This  question  was  between  a  wife  and  the  creditors  of  her  husband  about  a  moveable 
succession  that  had  devolved  to  her,  and  whether  any  part  of  it  was  heritable  quoad  the 
husband,  or  how  much  ?  The  case  was  perplexed  by  changes  that  the  executrix  (the 
relict)  had  made  on  the  subject,  by  upUfting  and  applying  the  moveables,  and  innovating 
the  only  bond  bearing  annualrent  that  the  defunct  had,  and  by  a  submission  after  the 
executrixes  death  betwixt  her  heir  and  the  sfud  wife  and  her  husband  decerning  for  a  liquid 
balance.  The  Lords  went  into  my  opinion  (as  I  thought)  that  the  interest  of  the  wife 
and  husband  was  to  be  Judged  according  to  the  state  of  the  executry  at  the  time  of  the 
defunct^s  death  without  respect  to  any  of  her  changes  made  in  it,  and  as  there  appeared  to 
have  been  then  heritable  debts  ko  the  amount  of  that  single  bond,  therefore  they  found 
that  the  whole  free  succession  devolving  to  the  wife  was  simply  moveable ;  and 
therefore  adhered  to  the  Ordinary^s  interlocutor  preferring  the  husband^s  creditors.  4th 
July,  Adhered. 
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No.  23.    1 744,  June  26.    Earl  of  WiaxoN  against  Countess  Dowager 

of  WiGTON. 

Wk  found  by  a  great  majority  that  a  disposition  by  Earl  of  Wigton  to  his  Lady  in 
1T41  of  what  cash,  she  should  have  in  her  custody  at  his.  death,  and  of  the  bed  and  table- 
linen  and  sewings,  tea^plate,  and  dressing-plate,  was  not  revoked  by  a  general  trust-dispo- 
sition in  1743,  naming  his  trustees  executors,  and  conveying  to  them  all  gold  and  silver 
coined  and  uncoined,  goods  and  gear,  that  he  should  have  at  his  death,  with  directions  to 
sell  the  whole  except  the  household  furniture,  which  was  appointed  to  remain  in  the  house: 
Therefore  we  affirmed  the  Commissaries^  interlocutor,  ordering  these  to  be  given  up  to  tlie 
Lady  on  caution.  But  we  thought  that  did  not  extend  to  bonds  or  obligations  granted  the 
Lady  for  money  by  third  parties  during  the  marriage,  and  we  gave  no  opinion  on  the  alle- 
geance  that  these  obligations  arose  from  money  given  in  presents  to  the  Lady  with  tlie  hus- 
band^s  knowledge  at  entering  vassals  and  granting  leases,,  because  we  had  no  evidence  of  the 
fact,  (only  the  President  seemed  to  think  it  not.  relevant). and  therefore  would  not  order  Mr 
Lockhart^s  two  notes  that  were  found  in  the  Lady^s  strong  box  to  be  delivered  up,  but 
we  ordered  them  to  be  r^;istrated  (nnce  they  had  no  clause  of  ref^stration)  in  the  register 
of  probative  writs,  and  themselves  put  iiito  the  EarPs  repositories.  There  was  also  a 
pretty  new  question,  whether  dressing'^plate  vfBA  paraphernalia^  Lady  Clementina  having 
claimed  them  as  belonging  to  her  mother  the  last  Lady  Wigton,  and  therefore  not  alienable 
by  her  father.  I  thought  that  they  were  not  paraphemalidy  and  that  nothing  was  such 
but  the  attire  or  ornaments  of  the  wife's  person.  The  President  on  the  other  hand  thought 
them  paraphernalia^  and  instanced  the  patch  box.  However,  as  Lady  Clementina  had  not 
proved  her  right,  w«  agreed  that  they  also  should  be  delivered  to  the  Lady  Wigton  oii, 
caution. 

No.  24.     1744,.  July  18;    CAMKTioJff  against  Lawsos., 

Wb  gave  a  like  judgment,  as  we.  did  5th  January  last,.  Crawfurd  against.  Campbell;. 
(No.  20.)  finding  that  a  man^s  wife  could  not  be  adduced  against  him  ;  but  at  same  time 
we  found  that  a  son  of  14  years  old  might  be  adduced  against  his  father  to  prove  facts^ 
that  happened  two  years  ago.. 

N<^.  26.     1 747f  July  22*    BuRTOK  against  Agnes  Corse,  His  Wife. 

Tux  Lords  refused  to  stop  an  inhiUtion  at  the  husband^s  instance  against  his  wife,  but 
thought  he  could  not  do  it  upon  fal^  and  injurious  narratives,  and  tliercfore  ordered  it  to. 
be  leen  as  to  that. 

No..  27.  lT47,.Nbv.  11, 21.  Earl  of  Caithness  agaiiist  The  Countess  of 

Caithness; 

The  question  was^  Whether  a  husband  can  ad  libitum  inhibit  his.  wife  P  Tinwald 
thought  he  could  not.  Amiston  thought  that  he  could  not  without  settling  a  reasonable 
msdntenance  for  the  fiumly  whereof  she  had  the  management,  or  in  case  of  living  scpaK 
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rate,  without  settling  a  reasonable  aliment  to  her.  I  thought  if  they  lived  togetlier,  tlie 
husband  was  not  bound  to  entrust  her  with  the  management  of  his  family,  and  might 
employ  another,  nor  could  we  determine  at  what  expense  every  man  was  bound  to  main« 
tain  his  family.  But  in  case  of  being  separate,  as  the  husband  is  bound  to  aliment  his 
wife,  I  was  in  that  case  of  Amiston'^s  opinion.  The  question  was  put,  adhere  or  alter  the 
Ordinary^'s  interlocutor,  who  had  granted  certification  for  not  production,  and  it  carried 
adhere.  I  thought  the  most  voted  only  on  the  point  of  form.  Against  the  interlocutor 
were  inter  alios  President,  Kilkerran,  and  I.-^llth  June  1745.) 

Tas  question  was  upon  the  EarPs  inhibition  against  his  Lady^  mentioned  11th  June 
1745,  where  the  only  question  determined  was  the  competency  of  th^  Lady^'s  action  of 
reduction  which  was  ^ven  in  her  favours,  but  now  the  question  was  of  the  relevancy, 
and  we  found  (Tinwald  and  Milton  renit)  that  a  husband  may  ad  libitum  inhibit  his  wife, 
but  ought  not  to  be  allowed  false  and  injurious  expressions.  Our  interlocutor  is,  that  we 
repel  the  reasons  of  reduction,  but  remit  to  the  Ordinary  on  the  bills  to  consider  the  inhibition, 
and  if  he  finds  any  of  the  expressions  injurious  to  delete  them,  and  order  it  to  be  so  marked 
on  the  repord.  81st  November  The  Lords  adhered,  and  refused  a  bill  that  I  thought » 
little  without  answers. 

No.  S8.    1 748,  Feb.  5.    Ann  Finlay  against  Hamilton. 

Ann  Finlay  brought  a  process  agunst  her  husband'^s  brother  for  a  very  great  riot 
committed  on  her  as  she  alleged,  but  the  Sheriff  refused  to  sustain  process  without  the 
husband^s  concourse.  She  raised  advocation,  which  Drummore  refused.  But  on  a  reclaim- 
ing bill  the  Lords  recommended  to  the  Ordinary  to  remit  with  instructions  to  authorize 
the  pursuer  to  carry  on  the  process. 

No.  SO.    1 748,  June  7.    Countess  of  Wiqton  againit  L.  £LjPHiNOftTON. 

Find  by  majority  that  dressing-plate  falls  not  under  a  liady^s  paraphcrtudia. 

No.  81.  1749,  Jan.  10.    College  of  Aberdeen  against  Tntf  Trustees 

OF  THE  Widows  Scheme. 

Find  the  College  entitled  (o  the  widow  scheme  as  the  other  Colleges.  President  thought 
the  assembly's  judgment  final,  as  did  Milton.  2^y,  Find  that  the  Principal  had  a  casting 
vote.  T  gave  no  opinion,  aud  no  vote  was  stated.  Amiston  also  thought  that  though 
the  Principal  had  not  had  two  votes,  yet  as  they  were  four  and  four,  the  four  opposers  could 
not  hinder  the  other  four  from  taking  the  benefit  of  the  scheme,— -which  to  me  seemed  odd. 

No.  S2.     1749^  June  10.  A.  against  B. 

On  Justice-Clerk's  report  we  refused  to  pass  a  bill  of  lawbunowa  at  a  wife's  instance 
agunst  her  husband  otherwise  tlian  ceataa  cogmta^  and  there&iie  ordered  tha  husband  ta 
lie  ierved  with  a  copy. 
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No.  S3.    1 749^  Not.  24.    Mes  Tod  against  Eael  of  Sutherla.no. 

Tsx  CounteM  of  Sotherfand  #as  debtior  in  an  account  of  millenerj  gobds  in  January  tT40* 
in  L.48  sterling,  and  aftenraids  granted  a  Ull  payaUe  at  Candlemas  1743.  A  process  was 
brought  before  me  for  the  prindpal  and  annuakent  against  Earl  of  Sutherland,  and  I 
decerned  for  principal  and  annualrent  fvooi  Candlemas  1743 ;  but  upon  a  redaiming  IhII 
the  Locds  found  no  annualrent  but  from  the  time  that  payment  was  demanded  from 
Earl  of  Sutherland. 

No.  84.     1750,  Jan.  16.    Riddell  against  Inglis. 

A  HUSBAKn  making  a  setdement  to  his  wife  and  children,  which  contained  certain  provi- 
flkms  in  both  events  of  his  own  and  his  wiib>  predecease,  he  l^ecame  bound  to  pay  to  them 
certain  sumr  at  their  mtgority  or  marriage^  and  in  the  mean  tune  to  idiment  and  educate 
them.  He  gave  this  settlement  to  hb  wife,  and  sometime  afW  she  lodgedit  with  a  friend  for 
the  childrens  behoof,  and  soon  after  died.  The  only  surviving  daughter  made  a  runaway 
marriage  and  asngned  hier  provinon,  who  sued  the  father,  and  hi9  defence  was  that  the 
deed  was  not  delivered,  and  that  delivery  to  his  wife  was  no  delivery,  her  custody  and 
possession  was  his,  and  she  could  not  deliver  it  without  his  consent ;  but  we  found  it  a^ 
delivered  ei^ent,  renit.  muUwn  Killcerran, — Sd  January  17&0.  My  chief  .reason  was,  that 
the  obligement  in  case  of  the  wife^s  predecease  to  pay  portions  in  his  own  life  to  his  child^ 
ren,  and  in  the  meantime  to  aliment  and  educate,  must  be  intended  to  be  binding  on  him 
in  his  own  life,  and  could  not  have  been  ^ven  the  wife  autodue  causa  since  it  was  to  take 
effect  only  in  the  case  of  her  predecease;  and  this  day  we  adhered,— 16th  Januaiy. 

No.  as.    1750,  Dec.  6.    Lady  Leckie  against  Mora  of  Leckie. 

In  this  question  of  separation  and  aliment  brought  before  us  by  advocation  from  the 
Commissaries,  ii4io  had  found  sufficient  drcumstitqces  and  qualifications  to  infer  separa- 
tion and  aliment,  and  which  we  first  decided  8th  June  last,  and  altered  the  Commissaries 
judgment,  refused  the  IhU,  but  remitted  with  instruction  to  find  there  was  no  sufficient 
cause  of  separation,  but  was  neglected  by  me  to  be  then  marked ; — ^li  was  again  brought 
before  us  by  a  redwntng  bill  for  the  Lady,  and  after  answers  we  ifipointed  a  bearing 
and  heard  the  lawyers  these  three  days  past^  and  though  when  die  case  w«s  lapt  hoforeua 
I  vas  Bgsku^  die  separation,  yet  ai  further  ecxnsidaing  the  cue  I  dtsred  my  opinion.  I 
thought  that  the  Lady  havii^  on  her  husband*a  infarmation  been  represented  to  the 
world  as  a  monster  of  nature  for  lasriviousness  and  a  reproadi  to  her  sex,  and  which 
scandal  has  by  th^  husbaiid  and  his  counsel  in  att  their  writings  ind  pleiidings  li^en 
XDwntained  tp  be  true,  ihouj^  they  said  it  was  in^KMaUe  to  prove  them,—- 1  t)iought  it 
impossible  that  thereafter  they  could  live  together  as  husband  and  wife,  that  he  could  .wish 
to  take  her  again  into  his  boscmi,  or  that  she  could  live  with  a  man  who  in  effect  declares 
that  she  b  unworthy  of  living,  ^nd  who  had  for  ever  debarred  her  from  the  society  of 
every  modest  woman  who  would  believe  him :  That  though  his  justification  from  the  im- 
putation of  impotency  wherewith  hhe  is  said  to  have  reproaclied  him  to  one  or  two  df  her 

2b 
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•onfidanU,  had  made  excuseaUe  in  him  to  inibrm  his  ntsreal  firiend  of  her  imaliaHe 
appetite,  yet  he  must  at  the  same  time  have  resolved  to  separate  irom  her^  because  t&ej 
eould  not  QOBsiBteDtly  with  the  honcair  of  eitber  of  ihfsax  thavsafter  live  together ;  and 
whenever  maitters  came  to  that  pass,  the  Court  ooold  not  refuse  a  separation,  and  he  was 
to  aliment  her  so  long  aa  she  was  his  wife  ;  at  the  same  time  I  saw  no  necessky  for  such 
vindication  aor  evidence  of  the  truth  of  what  he  repcoafihcyl  her  with,  and  far  less  saw  I 
j^Bcessity  of  propaling  that  scandal  to  so  naany,  or  maintaining  it  in  courta  of  justiceiK 
Kiikerran  also  changed  his  opinion^  and  upon  the  question  it  carried  alter  the  last  inter* 
locutor,  and  to  xdTuse  the  bill  of  advocation  sMipi&der.  Pro  were  Minto,  Drummore,. 
Kiikerran,  Justioe-CIerk,  Murkle,  Shewalton,.  et  ev .  Cinu  were  Di|%  Haining,  and  Fre*^ 
sident,  but  l4Bven  was  noa  ItyH^,  and  Milton  in  the  Outer-House. 

No-  se.  and  37.    1750,  Feb.  18,  tlSlj  Feb/ 13.    Feesbytkrt  0F  Peeth 

OgainitTsE  MA6ISTBAT£S,r--aBd  P&ESBTTEBY  OP  LlKLITH«OW  OgaifUt 

The  Magistbateb. 

This  day  we  adhered  to  our  mterlbcutor  at  the  instance  of  Robert  M*Intosh  as  factor 
for  the  Presbytery  cf  Perth  against  the  Town  foe  L.IQ  yearly  since  1740  out  of  the 
benefice  of  the  third  Minister  o£  Perth,  bang  all  that  time  vacant,,  whereby  we  sustained 
the  Town^s  defence  that  there  was  no  vacan(^,  that  third  Minister  beii^.  now  suppressed 
fay  the  Town.  Our  first  interlocutor  was  Stst  December  last^  and  13th  February  we 
altered  an  interlocutor  we  gave  against  the  Town,  of  Linlithgow  finding  them  liable,  and 
found  there  was  no  erection>and  therefixre  no  vacant  stipend. 

*^  The  case  No*.  38^  ought  to  have  been  dated  1733.    There  are  particulanr  ia  (ha 

Notes. 


HYPOTHEC. 


Ka  1.    1785,.  Feb.  90.    Gabdek  ctTroiKp^^^ainit  Db  Gbboobt. 

Tbb  Lords  fimnd  that  the  cautjanara  had  no  titi#  to-  plead  the  IqrpoAac— fBM 
January  1735) 

The  Lordb  adhered  notwitfistandhig  the  rent  was  paid  bj  the  cautioner^  hk  respect  die 
hypodiee*  was  nol  assignedi«-*^MMi  February  17S&> 

No.  2.    ITS;^,  Dee.  4.    Cbxdrobs  of  M^Lbllak  i^^aiiut  1Iubn0,  &e;. 

Tbs  Lords  preferred.  Laiuie,  and  found  die  journeymen  neither  had  hypothec  nor 
attion  de  in  rem.  ttrmh. 

No.  8.    I73ff,  Feb.  IT.    Niel  M*Vicab  against  Lady  Kibkak; 

Tbb  Lords  altered  the  interlocutor  and  sustained  Mc  M^Vicar^s  hypothec  in  the  writa 
against  the  Lady.— (10th  July  1735.), 


Elcriiu**  Nons.j  HYPOTHEC.  19& 

TheiLoids  fiNind  that  upon  suppoBtkm  that  the  Lady  did  not  employ  .Mr  Lbrimer 
ihat  he  ooold  not  plead  his  hypothec  Bgainst  her.— *(17th  Fehruary  173&) 

* 

No.  4.    1 7S6,  June  29.    Siu  John  Rutherfooed  against  Scott. 

Ths  Lords  austaiiied  the  defence  that  the  defender  left  as  many  goods  as  would  satisfy 
the  rent,  and  that  these  goods  were  inlioniitted  with  or  poinded  by  the  pursuer  the  master, 
though  fi)r  another  debt,  and  therefore  adhered  to  the  Ordinaiy^s  interlocutor.— (20th 
June  1736.) 

The  Lords  altered  the  former  interlocutor  of  80th  June,  and  repelled  the  defence  thai 
as  many  goods  were  left  as  was  sufficient  for  that  yearns  rent,  in  respect  of  the  answer 
that  tliere  did  not  lemaan  as  many  at  the  term  of  payment,  and  repelled  the  itply  that 
these  remuniai;  g^M)ds  were  intromitted  with  by  the  master  himseU^  in  respect  he  intre- 
nutted  with  them  by  a  lawful  pending  for  former  rents,  albeit  he  had  no  hypothec  for 
these  fimner  rents.  89th  June  1736  Altered  this  interlocutor,  and  adhered  to  the  former 
of  80th  June  1735.  I  was  absent  in  the  Outer-House  when  the  two  first  interlocutors  of 
this  day  were  pronounced,  and  have  them  only  by  report,  but  the  two  about  the  hypothec 
(See  No.  5.)  were  delaye4  till  12  o'docL 

No..  5.    1 736,  July  28.    Pbikole  against  Scott  of  Harden. 

*  Thx  question  put  was^  Whelher  mrraiit  Urwhio  a  master  mnr  by  yirtue  of  his  hypo- 
thec stop  a  poinding  of  his  tenant^s  cattle  till  security  be  ^ven  hiin  for  his  rent^'  notwith- 
standing there  are  then  corns  sufficient  for  payment  of  his  rent,  or  not  ?  and  it  carried  not 
For  the  interiocuUx'  were  Hoyston,  Newhall,  Minto,  Hainin^  Dun,  Monzie,  Eaadak. 
Agmnst  it  were  Milton,  Drummore,  Shewalton,  Coupar,  Leven,  and  the  President,  but 
.he  had  no  vote,  and  MurUe  did  not  vote.  {Vidt  80th  June,  Sir  John  Butherfoord, 
ssfpra.)— 89th  June  1736,  This  interlocutor  altered  and  the  reverse  pronounced,  though 
none  that  were  for  the  last  interlocutor  altered.  We  did  net  detemune  theqiedalty  men- 
tioned in  Harden^s  petition.  S2d  Jidy  1796  The  ImAb  adhered  to  the  interlocutor  of 
89th  June. 

Ho.  6.    1 787^  Feb.  1 8.    P.  Crawfvbd  agaimt  Tack8MBK  of  Lakotowk. 

Ths  Lbrds  unammously  found,  that  the  crop  1736  was  not  hjrpothecated  for  the  rent 
1735.  2dly9  We  also  found,  that  for  the  crop  1736,  whereof  the  term  of  payment  was 
not  come,  both  the  offers  made  by  the  creditor  were  'sufficient,  viz.  a  bond  with  suffident 
caution  crfTered  to  be  delivered  to  the  master  himself;  Sdly,  Consignation  of  Bank  notes  in 
the  Sheriff^s  hands,— -winch  wefes^porolm  rdevant,  for  the  Bank  notes  would  not  beagood 
payment,  yet  th^  aie  giiod  seemity,  iuid  the  Sheriff  is  the  County  Judge,  and  the  proper 
Judge  in  pundings  long  before  the  institution  of  the  Sesoon,  21  st  January.— 16th 
February  1737  The  Lords  adhered.     Vidt  15th  November,  (No.  7.) 

No.  7. 1787,  Nov.  15,29.  P.  Ceawfukd  agtitfw*  Tacksmen  of  Langtown. 

Iv  this  case,  (wluch  see  No.  6.)  the  first  pcHUt  decided  was  the  defence  of  steel4x>w. 
^^Ipiston  and  I  and  others  doubted  whether  the  defence  might  not  be  good,  if  there  was 
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proper  steel-bow.  Arniston  restricted  his  doubt  .to  tbe  steeT-bow  straw  and  coiro;  but  aa 
we  agreed,  that  here  diere  wns  no  tteel-bow  legally  constituted,  we  adheved  to  tlie  OtA^ 
nary^s  intertocutor  repelHng  the  defence  of  8leeI4x>w.  But  before  answer  whether  Kable 
in  valorem  or  universally,  and  whether  the  cattle  remained  hypothecated  for  xent  ITSS» 
(which  woidd  not  be  determined  if  they  aie  liabfe  unnrefSflity,)^  allowed  a  diligenGe;  f<MP 
proving  the  way  and  manner  of  stoppuig  thepomdingv  and  whether  there  was  any  vitv 
knee,  and  the  degree  thereof.  29th  Novembee,  Refused  aredaimibg 


No.  8.    1 788,  JazL  81 .    Eajil  c^SxTTiTEitLANrr  ogamst  Mr  D.  Cootar. 

THk  ILords  found,  that  notwithstanding  Itfe  CoupajA  hypotheeEteltof  SuUmialid'had 
a  title*  to  obfige  him  to  produce  these  writs  in.  modum  prabsHidnAf  though;  tliat  wia  in 
to  prove  recognition. 


No.  9L  l788,.Dec  22.  YoKK-BmLDiNGs  Company  offomst  I>ALiiYMPLEr&c. 

Thk  only  reason  why  these  papers  are  kept,  is  because  of  the-  qwstiditof  Aq  right  of 
retention  pk»ded  by  Mr  Foidyee,  whick  was  lepcJled^ 

No.  ic    1742,  June  29.    ItawAN  £r^MW<  Babk.. 

*•    ■         .  ' 

Thx  Loidb  fimnd  {unend  expenses  preferatde  to  the  landloidrs  hypothec  for  rent 
agreeable  to  L.  14$.  §^  L  L.  46k  A  JQe  iBe/.  et  Svmgt.Jim^ 

No.  11.  l74S,Feb.ia.Toi>fl^am^MoN?rao3iraJiYofMacB^^ 

Tm  Xovdfr  w&»  of  <qpduoo,.  that  a  master  was^  not  bound  to  have  a  person  attending 
at  poindings  of  his  tenaafs  goodaby  titeiraecUtDrs,  with»  powers  to  receive  and  on-pay^ 
ment  to  disdiaqge  hia  rent  and  h3rpothec,  and  fihr  less  with  powers  to  assign  to  the  crcdi«^ 
tor  pcnnder  upon  such  payment ;.  and  theiaefbraih  this  case  Macbiehill  having  empowered 
Welsh  on  payment-  to  diachaigey.  and  whidi  Welsh  ofl^ced  to.  do^  but  the  creditor  would 
not  pay  without  assignment^  w&eseupon  Wekh  stopped  the  pcnnding  for  which  he  is  now 
sued,— >die  Lords  asscnizied  tlxe  defender,  and  found  expenses  due..  They  also  thought 
that  a  ceoeij^t  fbt  the- rent  to  the  crieditov  would  hare  been  equal  to.  an  assignments 


No.  112.      I-745V  Jtllie  85.;     CVBEtE  tf^ftMi^  C&i^WFUftD«. 

The  question  was,  Whetbci:  a  tenantV  cattle  being  p^ded  the  heritor  coidd-next  chy 
bring  back  the  goods  t  upon  the  footing  of  the  case  11  th  December  1672,  Crichton  sigatnst 
Earl  of  Queensbeiry,  (Dict.  No.  8.  p.  6203.).  The  Lords  altered  the  Ordinary V  in- 
terlocutoflp,  and  found  he  could  not  bxing  back.  I:  was  at  first  of  a-  different  opinion,,  but 
altered  my  opinion  on  a  new  consideration,  that  even  a  proprietor  whose  goods  w^re  em>- 
neousTy  pomded  for  another'js  debt,  could  not  bring  them  back  after  the  pcxnding  waft  oom- 
pleted,  but  behoved  to  sue..  * 
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No;  f  9*    r747»  Jtme  19.  M^EN^ifi  of  Rosehaugh  againit  CrichtoNi  &c. 

Th£  ({uestkm  was,  whether  in  rural  tenements  the  landlord  has  an  hypothec  in  house- 
hold furniture  and  other  moveables  invecta  et  Ulata  other  than  corns  and  cattle.    Eilkerran 
had  found  that  he  had  not     We  could  find  no  precedent  in  all  our  books  where  the  point 
had  been  determined,  only  Tinwald  thought  it  had  been  dedded  since  1740  or  1741,  in 
some  case  where  he  was  lawyer,  but  forget  the  names,  and  Ainiston  said  it  was  daily 
•pi;actice  in  the  countiy  to  assume  that  hypothec,  and  yet  if  it  was  never  so  deaded  before, 
.  MrjBieQtiQiied  in  our  law  books,  that  would  be  an  extension  of  the  hypothec.    There  was 
,  i|  decision,.  Harcarse,  D.  522,  (Dict.  No.  42.  p.  6239.)  that  invecta  et  tllata  in  general  in 
.  rural  tenements,  such  as  doth  or  manufactures,  were  not  subject  to  tlie  hypothec,,  though 
in  fbreign  oauntries  the  distinction  betwixt  urban  and  rural  tenements  as  to  tuvecta  et  tllata 
.  seemt  t^  be  pretty  much  taken  amajj^  and  b^  Stair  and  M^Keuzie  agree  that  it  still  re* 
mainaand is  obsenred  with  us,  but  the  queaticHi  is-  what  they  mean  by  invecta  et  tllata  f  We 
seemed  to  i^Wt  ^^^  insirimtntq.  j^ndi  though  they  are  not  fruits  yet  are  liable  to  the 
hypothec  asrmuch  as  lahouiing  oxen,  and  the  ijpeat-diffieulfy  was  as  to  household  fiiroiture.. 
.  Amiston  thought  4ie  landhnd  had  j««  retinmd^  on>  the  ground  but  not  to  bring  them  back,, 
nor  so  stroQir  asin  coca  or  qattl?,  and  Tinwald  said  he  behei:ed  the  decision  he  remembered 
was.  feadae  same  purpoae*    The  Freadent  tho^^ht.  there  was  ii  hypothec  in  ordinary  furni- 
ture, «uch  aa4s  yicyessaiy  fer  a  tenant^  buinot  in  a  gentfemanV  valqable  f umitur^  aa  docks^ 
. hangings, &c».and  it  was  said  thalr^iliier  work  covld  notbeinduded in sudifumiture, (the 
question  was  about  Campbell  of  ftirniture,  whoi^ter  selUiig  his  estate  took  a 

lease  of  the  mains  and  mansibn-house.)'  But  the  opinions  seemed  to  be  so  yarious,  and. 
we  were  so  uncertain,,  that  we  remitted  baok  the  petition  and  answen»  to  Eilkerran,  Ord£ 
nary,  to  enquire  about  &c  decision  that  Tiiiwald  mesftioneil. 

No.  1 4k     1747,.  Nov.  2a    Siai  JicHiif  Hikix  ogatMt  Nisbkt  afDikrletoDk 

Sfia.  John  Hall  as  creditor  to  a  tenant  of  Dirleton,  attempted  to  pmnd  the  tcnanf» 
•nop  betwixt  Hule  and  Candlemas,  and  Dirleton^'s  factor  stopped  him  till  payment  of  hia 
fkrms  and  money  rent.  The  creditor  offered  a.  neighbouring  tenant  cautioner,  which  the 
'  other  said  he  was  not  bound  to  accept.  We  found  he  was  not  bound  to  accept  of  caution- 
for  his  farm  and  allow  thei  corn  to  be  poinded ;  and  tlierefore  sustained,  the  defence^r— « 
June  2d  1741^  Adhered.. 

Nq.- 15.;    1 749^  July  5..    Chhditoes  of  Liddeudale  of  Tbrr»,  Competing. 


NasmitthI  wBo  w«»  Laitde«&l6^s  agents  had  the  writs  of  the  estate  in  Ins  hands,,and 
was  creator  in  an  account,  and  parUcufiuiy  in  tiie  dues  he  had  paid  the  SheriiTupon  the 
dause  capiendo^secur&at^m  in  order  to  get  his  cHent  infeft,,and  there  being  a  ranking  and 
Mile,,  the  question  was^.  Whether  he  had  a  r^t  dt  hypothec  on  these  writs  ?  Against  them 
I  quoted  file  case  lOtH  July  17S5  and  ITlh  February  1736,.  Creditors  of  Kiman  and 
M^Tiear,  (No.  S.)  and  91st  January  1738^  Ear)  of  Sutherland  against  Mr  D.  Coupar, 
(No.  Jb.)  and  we  delayed  till  the  lawyers  look  into  them^ — 16th  June  1749. 


1 


Its  HYPOTHEC.  [Euaiu'a  N«T». 

The  Lords  (5th  July)  found  that  an  agent  hat  a  hypothec  in  the  writs  of  his  client's 
lands  b  his  hands  not  only  against  his  employer  but  also  against  his  ereditooH  contrary  to 
the  derision  Creditors  of  Kirnan  10th  July  1735  and  11th  February  1736;  8dly,  Found 
the  money  pud  by  him  to  the  Sheriff  on  taking  his  client's  iqfeftment  that  he  has  na 
hypothec  for  it. 

> 

« 

No.  16.    1 750,  Jan.  12.    Andrew  Beoomfield  againH  Davidson.^ 

JoHK  Tay».ob  got  a  tack  from  Davidson,  his  entry  to  be  at  Whitsunday  1740  and 
first  term*s  payment  Martinmas  1740,  and  the  next  Whitsunday  1741.  In  1748  Ahditew 
Broomfield  came  to  poind  the  tenants  crop,  and  Davidson  claimed  his  hypothec  for  the 
rent  that  was  due  at  Martinmas  1747  and  Whitsunday  1748,  and  it  was  agreed  that  the 
crop  should  be  disposed  of  till  the  matter  was  decided.  Broomfield  contended  that  the 
hypothec  was  only  for  the  rent  payable  at '*Hartinmas  1748  and  Whitsunday  1749,  that 
die  crop  could  only  be  hypothecated  for  one  yearns  rent,  and  it  behoved  to  be  the  legal 
terms  and  not  conventional  terms  that  are  the  rule.  Lar4  Milton  found  that  Davidson  had 
his  hypothec  for  Martinmas  1747  and  Wlutsunday  1748  ;^— and  we  adhered,  and  refused 
a  bill  without  answars,-— because  as  the  rent  paid  at  Martinmas  1740  and  Whitsunday 
1741  was  the  rent  of  crop  1741,  for  which  rent  alone  the  master  could  have  a  hypothec, 
and  after  it  was  paid  the  crop  was  liable  to  no  hypothec,  so  the  rent  payable  at  Martin- 
mas  1747  and  Whitsunday  1748  behored  to  be  the  rent  pi^able  fw  crap  1748,  and  which 
was  agreeable  to  our  decinons  betwixt  Crawfurd  and  the  Tacksmen  of  Langtown  (mpra) 
Yet  some  of  us  difiered*  inUr  quoi  Justice-Clerk. 

No.  17.  1751>  Jul  J  18.  Robert  Daulymple  c^atW  Earl  of  Selkiric. 

Eabl  of  SxLKiax,  as  creditor  to  Captun  John  Dalrymple,  nephew  to  the  late  Barl  of 
Stair,  and  brother  to  this  Eatl  of  Dumfries,  adjudged  from  the  Earl  of  Dumfries  and  the 
first  Garl  of  Stair,  as  charged  to  enter  to  Captain  Dalrymple,  certain  lands  part  of  Earl  of 
Stair^s  estate,  wherein  he  had  infeft  his  nephew,  held  of  the  Crown,  to  qualify  him  for 
voting  in  elections ;  and  having  pursued  maills  and  duties,  Mr  Dalrymple  of  Stair,  as  h^ 
of  provision  to  the  late  Earl,  produced  his  rights  to  these  lands  and  competed  with  hint 
Earl  of  Selkirk,  on  a  diligence  for  reooYcring  his  author  or  debtor^s  rights,  dted  Robert 
Dalrymple,  writer  to  the  signet,  who  produced  dispositions  of  the  lands  by  the  last  Earl 
of  Stair  to  Captun  Dalrymple,  with  charters  and  sasines  upon  them,  but  dainied  a  hypo- 
thec for  payment  of  the  expenses  of  completing  all  these  rights  which  he  said  he  was 
employed  by  Earl  of  Stair  to  expede,  and  kept  the  writs  for  his  payment  Kilkerran, 
Ordinary^  seemed  to  think  the  hypothec  was  not  good  in  this  case  against  the  pursuer^ 
who  might  use  the  writs  in  modum  prcbationU^  as  we  found  in  the  Earl  of  Sutherland's 
,  case  in  a  declarator  of  recognition  of  the  estate  of  Skelbo,— 4)ut  I  observed  that  would  not 
apply  to  the  case  for  that  the  pursuer  was  using  these  writs  not  m  niodim  probaiwmi  of « 
fact,  but  as  his  titles  to  the  maills  and  duties,  and  as  now  his  writs  by  his  adjudication. 
The  Ordinary  and  the  Court  were  satisfied  with  the  distinction^  and  therefore  remitted  it 
back  to  the  Ordinary  that  he  might  sustain  the  hypothec^ 
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Vfo.  18.     n52,  July  so.    Lessly  of  Lumquhat  agairut  Huntee. 

Lini avHAT  anployed  Amcyt  a  wonrer  to  weave  two  webi  of  Knen  dodir  tost  him  of 
Lumquhat^s  yaflk^  irhidi  he  <Md»  and  theseafier  leat  thtn  to  HimUr^s  Ueachfield  to  be 
wliiteiied,  but  mavked  with  Us  ow&  nme.  Arnot  famhe  and  owod  Hunter  wot  aocount 
finr  bleaching  a  fivnaer  puod^  whodetanied  Lumquhaifc^s  ddth  with  other  oloth  he  had  of 
^not^a  fi>r  pajmeni  of  Iha  aoooan^  MJ^ng  that  he  Ueadied  it  as  Araot^s  whose  naoiia 
Has  OB  it,  hanng  m  his  advertiseaint  directed  the  ownera  t»  sew  tfaeii'  names  in  their 
doth.  Linaquhat  saed  Urn  htSoat^  the  JVistioes  of  Peaee,  and  hroi^^  a  proof  ofhispm* 
perty,  that  i%  his  property  of  the  yam,  and  employing  and  paying  Arnot  for  weaving, 
and  reeovered  decreet^  on  his  paying  the  whitening  these  two  webs;  whidi  Hunter  sua- 
pended ;  and  Jusdoe^Clerk  affirmed  the  decreet ;  and  this  day  we  adhered,  on  advising  4^ 
ledaimuig  Inll  and  answers,  but  only  by  the  Presidanf  a  casting  vote.  Lumquhat  denied 
ttathe  CQOseqited  to^  or  knew  of  Amot'^s marking  the  webs  with  bit  own  name. 


IDIOTRY  AND  FURIOSITY. 


No.  1.    1788,  Feb.  14.        Gbait  ^gamH 

Thx  Lords  did  not  find  suffident  cause  for  redudag  the  service  upon  the  brieve  of 
idiotry  without  evidence  for  the  pursuer  of  the  reduction,  and  therefore  granted  a  oon<- 
junct  pixxxf  to  dther  party  of  the  condition  of  the  laid  James  Gray. 

Koi  2^    1749^  June  21.   Mobison,  &a  agamtt  Earl  of  SirrirBftLANiy: 

An  inquisition  of  lunacy  beitag  found  in^  Londoiik  against  6eoige  Morison,  son  to  the- 
late  PrestongBange,  Ae  ChanoeUor  appointed  Walter  Bain  and  Penelope  Morison  the 
lUnaticV  sister  Committees  of  his  estate^  and  Sfr  Nicholas  Baillie  of  liis  person ;  and'  John. 
Hamilton  oir  a.  factoiy  fiom  Ihmi  and  his  wif**  sued.  Bail  of  Suthsriand  foa  LJUOft  ster 
Iing,.due  by  thaEaii  t»  George*  by  an  English  douUe^  bend'  gianted  in^  Loadaii'  foi* 
lUUMKk  E»epted»^  ThaiiM}msilieO'in  BhgTandb  noJegal  evidfencs  ig  Seothmd  ^  gd%»  If  it 
wcm^the  CkaneeHoahas  no  power  to  diasctthemanagemeat  of  any.  estate  afhia^ib.  Scut* 
fasMl^  heeaiisa  ^Mta  fti-rifariaiii*  Answered^  The  MMa  pwtMmndia  fofij  dsaitct/i^tnusi  bind 
avecy  whare-afapatiaogftinaus  persn^^or  ashicw^  oi^  manMlpenHm9.who  held  so  there  musi 
be  Juddaa  fidvryt  where  ;<«Hnipveable  ssfaNotfar  pmmmam^  andaaa  a^iulatedb]^  the  law  of  the 
pfaawdf  doiiioUfasi  ltopMed,.iSiiaf«la:  even  jwisaafiig  hasra  no>force  caitra  lcmite!r^^a^  if  it  is 
wot  aa  amMMfi.  Aaaafrbm^or  inNifiesatlS^  butif  hahad  aa,estata  in  ScoUand  he 
aottld  vtit  dbpoactafit;.  To  the  second^.  Even  die  aucoessim  QCmoveabIeaiii.&aodand  isrultel 
fay  the  law  of  Spotland  whefever  the*Qwner  die^,  witness  thecase  of  Duncan^s  executors; 
and  dd^  must  be  rqpdalcd  by  the  law  of  the  phce  "where  they  must  be  sued*    The 
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pursuers  apprehenare  of  the  dedsion,  applied  to  the  Chancellor,  and  got  a  warrant  to  Sir 
Nicholas  Baillie  to  give  then  access  to  the  lunadc,  to  get  fiom  him  a  letter  of  attofi^y  U> 
Mr  Hamilton  to  sue  in  his  own  name,  which  warrant  he  granted,  and  they  got  the  letter  of 
attorney,  and  insisted  on  both  titles.  Excepted,  a  lunadc  eould  pve  no  attorney,  which  Ae 
pursuers  maintained  he  was ;  and  if  he  was  not  lunatic»  yet  by  tiie  petition  and  warrant 
it  appoa'tKl  he  was  used  as  sueh  and  not  his  own  master.  I  reported  the  caie,  and  th# 
Lords  unanimously  found,  that  neither  the  ChanoeQoi^s  oommissiaii  nor  the  letter  6t 
attorney  gave  a  sufficient  dtle  to  cany  on  this  sale.  But  this  was  reversed  hy  the  House 
of  Lords,  and  the  title  sustained  to  muntain  action  in  the  appelant  Morison^s  name, 
13th  February  1750,  which  was  founded  on  the  letter  of  attorney  as  I  was  told. 


IMPLIED  WILL. 


I  I 


No.  1.    17S6,  Jan.  7.        Mocheie  against  Link. 

Ths  L(»ds  found  that  a  general  conveyance  of  all  goods,  gear,  debts,  and  sums  of 
money,  and  others  whatsoever  that  did  pertain  or  should  pertain  to  him  at  the  time  of  his 
death,  to  which  a  particular  enumeration  of  moveable  bonds  was  subjoined,  neither  ex 
tanded  to  a  house  nor  even  to  an  heritable  bonc^  though  no  infeftmc nt  fdlowed  on  it 
This  was  unanimous. 

No.  2.    1737,  Dec.  21.    Hew  Montgomery  against  R.  Montgomery. 

The  Lords  by  a  narrow  majority  found  that  the  pursuer  must  make  his  election,  and 
rither  accept  or  repudiate  tfiif  disposition.  RtnU.  ^^ustice-Clerk^  Strichen,  Kilkemn^ 
Tinwald,  Amiston,  tt  mt. 

« 

No.  S.     1 788,  Nov.  8, 9.     Parkhijll  against  Weir. 

A  aiTxsTiON  occurred, 'Whether  Pilrkhill  accepting  from  his  wife  in  her  contract  d 
marriage  a  general  disposition  <minium  hmorvm^  with  a  reserved  faculty  to  the  wife  to  dis- 
pose of  lO/XH)  merks,  the  husband  is  ItaMe  to  the  creditors  of  the  wife  after  her  deaths 
otherwise  than  in  so  fer  as  he  was  bensttis  upon  deducting  a  competent  tocher^  or  whidi 
is  much  the  same,  if^*lie  should  have  deduction  of  theee  debts  out  of  th)»  faculty;  ot4Si 
the  other  hand,  if  die  husband  is  liable  in  valorem  of  the  subjects  to  the  whole  debts  as 
well  as  faculty,  without  regard  whether  he  has  a  competent  todier  or  not  f  This  last  eavi 
ried  by  a  great  majority,  9ed  teniL  Amiston,  Stridien,  and  MurUe,  whothoughirnhat 
such  a  general  disposition  did  not  at  all  make  the  husband  liable  fiM^'anydebls,  only  it 
might  be  reduced  on  the  act  1691,  so  far  as  exceeded  a  competent  toehtr,  in  ihirMBe 
way  as  if  it  ware  a  spedal  disposition,  and,  if  it  did'Uot  exceed  aoompettottdobei^'liewaB 
not  at  all  liable  after  disodiution  of  the  maniage ;  and  if  he  paid  them  these,  or  if  he  jlssd 
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heritable  debts  even  during  the  marriage  he  might  deduct  them  out  of  tlie  faculty.  But 
the  Court  thought,  that  as  bcna  are  eoimted  only  deductia  dtbitisy  the  meaning  of  jMblies 
could  be  none  odier  than  that  the  wife  was  to  give  her  husband  all  her,  estate  with  the 
burdens  affecting  it,  or  in  other  words  all  her  free  estate,  but  not  the  above  reserved  faculty, 
and  that  shccould^not  be  thought  to  mean  to  give  away  all  her  estate,  and  keep  the  debts 
a  burden  upon  herself  after  giving  away  the  fund  of  their  payment,  and  that  therefore 
though  tins  was  no  passive  title  against  the  husband,  wliich  cannot  be  while  the  original 
debtor  is  alive,  and  does  not  make  the  husband  liable  universally  for  his  wife^s  debts,  yet 
henrust  be  liable  in  valorem  of  the  suljects  conveyed  a^  his  intromissiom  with  them, 
both  to  the  wife^s  debts  and  reserved  faculty,  whether  any  tocher  should  remain  to  him  or 
not,  fflnee  he  is  presumed  to  have  taken  his  hassard  of  that ;  whereas  where  a  disposition  is 
special  of  particular  subjects  there  is  no  place  for  any  deduction,  atid  however  pri<»-  creditors 
might  reduce  it  quoad  txcessumf  yet  the  husband  or  his  heirs  would  have  relief  agmnst  the 
wife,  even  her  alimentary  provision  if  she  survived,  or  out  of  her  reserved  faculty,  notwith* 
standing  that  the  husband  should  still  have  a  competent  to  tocher  remaining.  And  Arnis- 
ton  himself  owned,  that  if  the  subjects  here  reconveyed  exceeded  a  competent  tocher, 
Parkhill  would  be  liable  for  the  debts  without  relief  out  of  the  reserved  faculty.  The 
other  point  anent  the  3000  merks  was  remitted  to  the  Ordinary  to  hear  the  objections 
against  Parkhill'^s  confirmation ;  but  aU  agreed  that  if  it  was  sustained,  the  concourse  or 
compensation  must  operate  from  its  date. 

No.  4.    1 745,  June  6.    SiE  Laurence  Mercer  agtdnit  ScoTLAitD* 

Adam  Mebcsr  disponed  his  whole  estate  heritable  and  moveaUe  tohis  wife  in  liferent, 
and  the  children  to  be  procreate  of  his  body  in  fee,  which  failing  to  his  sister  Elizabeth 
and  the  children  of  her  body  in  fee,  and  not  only  burdened  the  disposition,  but  all  persons 
who  should  take  any  benefit  by  the  disposition  should  be  liable  to  all  his  debts.  He  dying 
without  children,  Andrew  Scotland,  the  son  of  Elizabeth,  served  heir  [of  provision  in 
-  this  deed,  and  was  pursued  by  a  creditor  of  his  uncle'^s.  His  defence  was,  that  his  ser- 
vice was  erroneous  and  unnecessary,  for  he  needed  only  a  cognition  that  there  were  no 
children,  and  that  his  mother  Elizabeth  was  failed.  2dly,  As  to  the  burdening  clause, 
that  it  cannot  go  beyond  the  value  of  the  subject.  Minto  found  him  liable  universalty,— 4ind 
11th  December  last  we  adhered.  But  23d  January  last  we  altered  and  found  him  liable 
only  in  valorem  of  the  subjects  disponed,-— and  this  day  we  adhered.  Pro  were  Drummore, 
Haining,  Strichen,  Amiston,  Murkle,  and  Tinwald.  Con,  were  Justioe-Clerk,  Minto,. 
Dun,  Balmerino,  ef  ego^  and  the  President,  but  it  came  not  to  his  vote.  . 

No.  5.    1744,  Dec  7.      Walker  againri  Walker. 

RoBKUT  Walkke  disponed  his  effects  to- William  Walker  in  1707  extending  to  1800' 
merks,  and  in  case  of  WiUiam^s  death  without  children,  ordered  him  to  pay  to  several 
persons  certain  sums  of  money  without  saying  further.  Mary  and  Janet  Walker  were  two 
ef  them,  and  £ed  before  Wtlbam,  and  they  having  left  children,  die  question  was,  Whe^ 
Aer  a  substitution  to  them  wasim{£ed  ?  and  we  fcHmd  that  it  was,  agreeably  to  the  decisioo 
mentioned,  Innes  against  Innes^  I  think,  in  1670,  but  especially  31st  November  1738,  T. 
Ifontroee  against  lUbi^rtsons,  (Na  3.  «eee  Wasbakdice.) 
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IMPROBATION. 


No.  1.     1785,  Jan.  16.     Ra^ki^^  offainst  CjtAWFVUD. 

Ik  respect  of  the  long  taciturnity  since  the  certiiication,  aoid  that  the  means  of  impror' 
ing  are  now  perished,  the  Lords  repelled  the  objection  to  the  decreet  of  certification.  I 
mentioned  a  precedent  to  tlie  same  purpose  December  1610^  L.  of  Urie  against  Gordon. 

No.  2.     1 74] ,  June  9.    Abeecrombie  of  Tulliebodie  against  Ccmmino. 

Thb  question  was,  Whetlier  a  defender  in  an  improbation  who  alleged  he  had  possessed 
upon  charter  and  sasine  for  the  years  of  the  positire  prescription  could  be  allowed  to  prove 
Us  possession  before  taking  terms,  and  the  production  closed,  since  he  produces  instantly 
a  pretty  probable  evidence  of  possession  by  tacks  ?  and  the  Lords  allowed  the  same  term 
to  prove  40  years  possession  that  the  defender  takes  to  satisfy  production. 

No.  a     1743,  Dec.  7.    Robektson  against  John  Allason. 

It  appeared  to  us  that  in  this  case  there  was  either  a.  plain  forgery  or  a  gross  fraud  on. 
the  pursuer  Robertson  the  creditor  in  this  bill,  accepted  by  the  three  Allasons,  or  both . 
The  Lords  allowed  Robertson  the  pursuer  to  abide  by  the  bill  under  protest,  tlaat  the 
same  was  delivered  to  bim  agned  by  all  the  three  brothers  Allasons,  and  that  upon  the- 
£uth  thereof  he  lent  the  money  to  Robert  Allason* 

%♦  The  case  Connel  against  Orr  16th  June  1747  is  referred  to,  as  decided  in  the  same 

way.  That  case  is  thus  mentioned  in  the  Notes. 
Oee  accepted  a  bill  to  Cbnnel  and  Watson  partners  for  20  guineas,  but  the  acceptance 
not  signed  by  them^  and  the  bill  was  written  by  Watson  and  remafned  in  his  hands.  Connel* 
afterwards  insisted  with  Watson  to  deposit  the  bill  for  both  their  behoof,  and  they  accordingly 
signed  the  draught  and  deposited  the  bill  afterwards.  Connel  charged  Orr  for  payment, 
and  Orr  suspended  and  produced  a  bill  of  the  same  date  and  sum,  payable  to  the  same 
persons,  and  written  by  Watson,  and  by  him  discharged.  Connel  pursued  improbation  of 
the  bin  produced  by  Orr,  and  he  has  abidden  by  it  sub  pericido  falsi,  Orr  has  aliso  raised 
improbation,  and  Connel  oflTered  to  abide  by  qttalificate  that  this  bill  was  by  Watson  depo- 
sited as  the  true  bill ;— and  after  long  debate.  Whether  he  should  abide  simply  or  not  ? 
k  carried  to  allow  him  to  abide  ^pudifkaU..  Renit.  muftum  Arniston^  Tijiwald,^  et  Drummore.-. 

• 

No.  4.     174*,  Nov.  2.    Ogilvie  against  Ogilvie. 

Impbobatiok  being  proponed  against  the  warrants  ofjsoimeadjiidicatkinsafWthey  hadBy* 
a  decreiet-arhitral  been  ranked  with  the  other  credt^rs^  particularly  the  punuas ;  the  war^ 
rants  were  amissing^  and  it  was  made  a  question  at  the  Buv  Wbellier  falsehood  is  oompeteo^ 
against  writs  concerning  which  a  decreet4Q?bitral  had  been  pronounced  or  if  fai^ood  by. 
llie  regulations  1695  is  only  competent  against  the  submission  or  decreet,,  or  the  arlntetak! 


Elchtbs^s  NoTts.!  IMPEOBATION.  203 

proceedings  ?  We  all  igreed^  thai  uiiless  falseiiood  had  been  specially  submitted  and  de- 
Jermined)  that  it  is  competent;  but  then  we  thought  these  warrants  being  now  lost  and 
amisnng  not  suiBcient ;— -and  therefore  adhered,  but  with  the  addiid^i,  in  respect  no  direct 
eridenoe  was  offered  of  the  falsehood. 


INDEFINITE  PAYMENT. 


No.  I.    17S9,  Nov.  9.      Forbes  against  Innes. 

Ths  Lords  found  that  the  indefinite  payment  must  be  imputed  as  the  creditor  would 
have  it,  to  the  debt  wont  secured,  and  they  considered  the  engagement  for  Sir  Johii 
Gordon  not  as  a  subndiary  oUigaticm,  which  implies  a  condition  of  discussing  the  princi- 
pal, whereas  here  Robert  undertakes  the  debt  on  condition  thid;  the  creditor  would  nol 
foUow bat  the  dihgence  hehad  abeady  raised. 

P^*  Thecase,  Creditors  of  Harwood  against  Pat^rson  of  Ktrkton  7th  December  1742  is 
referred  to  as  dedded  in  the  same  way.  That  case  is  thus  menticmed  in  the  Notes.  * 
Find  that  the  creditor  may  apply  indefinite  payments  or  intromissions  to  payment  of 
such  debts  as  were  not  secured  by  inhibition  and  other  diligence. .  We  also  thcrngbt  thai: 
he  could  likewise  apply  these  intromissums  to  payment  of  debts  not  bearing  am^iuahent, 
but  the  pomt  seemed  finally  settled  by  the  decreet  1737  which  ascertains  the  sum  thai; 
bears  annuatrent 


INDEMNITY. 


No.  2.     1747,  July  3.    Alexander  6^172^^  Denholm. 

Dekiiolm  having  in  several  different  companies  scandalized  and  injured  Alexander,  that 
he  had  given  notice  to  the  Rebels  of  the  Duke^s  march  which  had  occasioned  Alexander 
to  be  confined  till  he  proved  his  good  character ;  he  now  isues  Denholm  for  damages,  and 
Denholm  pleads  the  indemnity,  which  the  Sheriff  sustained ;  and  on  a  bill  of  advocation 
we  were  divided  about  the  indemnity ;  the  President  against  it  Amiston  and  I  wanted 
first  to  see  the  proof,  but  at  last  we  agreed  to  advocate. 

No.  8*     1752,  Febt  20*    Strachan  against  M'Lachlan,  &c. 

Steachak  pursued  these  four  defenders,  libelling  that  in  February  1746  M^Lachlan 
who  was  Aid-de-Camp  to  General  Husk,  and  Bruce,  Judge- Advocate  toi  the  army,  when 
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#ur  inny  vmu  mardiiii^  to  AberdeBO  idler  the  Rebelt,  came  to  kia  house  while  he 
Akb,  beet  him,  and  earned  off  horses^  eoEen^  eows,  and  sheep^  worth  L.841  steilnig,  and 
earned  them  to  Aberdeen,  and  ddiv^red  them  to  Laurenee  Dimdas,  Commitaary  of  the 
army,  and  Robert  Gardener,  his  derk,  who  sold  or  rouped  them  for  dudr  owa  me,  andt 
therefore  concluding  against  them  all  for  the  ralue.  The  case  was  riqx>rted  by  Lord 
Milton.  "There  was  no  compearance  made  far  M^LacUan  and  Bruce,  bat  for  Dundaa 
and  Gardener.  It  was  alleged  that  several  catde  taken  ifrom  Rebels  or  persons  suspected 
were  brought  by  the  troops  to  Aberdeen,  and  bjr  order  of  the  General  rouped  and  the  price 
distributed  among  the  soldiers,  and  they  knew  not  whether  any  hi  these  belonged  to  the 
pursuers^  but  pleaded  the  act  of  indemnity  in  favours  of  persons  acting  for  the  Government, 
and  though  there  was  no  compearance  for  the  other  defendersy  yet  as  that  was  a  publip 
law  the  Court  ought  to  take  notice  of  it.  Answered,  That  the  act  did  not  indemnify  the 
takii^  goods  iroiii  peaceable  subjects^  whidi  tiie  pursuer  waa^  that  dttugh  it  felt  uhder 
the  indemnity,  yet  unless  the  defenders  prove  by  their  books  er  etberme  llial  tbr  prwe 
IMS  by  order  distributed  among  the  soMsers^  they  ought  to  be  liaUa  for  the  amuy  thc|r 
IbepL  I  thought  thai  tiie  fact  as  laid  in  the  libel  iiraa  evidence  auflicient  thai  it  waa  ^Itm^ 
tat  the  service  of  the  Government,  especially  aa  to  M*T.acHaii  askd  Broce  aaat  naft  ^lavgef 
with  having  sold  them  or  having  received  the  price  but  with  bringing  them  to  the  army 
and  deGvering  them  to  die  GkenHnisaavy.  Minto,  DhHnmoiT,  and,  i  dtink,  Stm  thoii^j^ 
that  the  indenmi^  extended  otdy  to  injuries  doi|6  To  lleheb<«  persona  stitpactedy  or  the 
aaking  away  llieir  goods^  and  were  it  otherwise  in  that  tameof  Rehel&on,  the  titoopa  m%ht 
J^ltmder  any  feyat  subje^^s  house.  PresidenI  said  there  was  no  use  for  an  kidemnity  for 
taking  a  BdiePs  goods  wlio  is  in  aefeoaiRebelBon..  T  read  that  claase  of  the  act  touching 
Ibe  foming  hones  and  carts,  &£.  or  qoarteriiig  soldiers,  whteh  I  supfioaad  aott)d  not  he- 
restricted  to  the  horses,  carts,  or  houses  of  Rebeli^  and  the  acts  behoved  totesttcbaaftoat 
the  circumstances  appeared  to  be  for  the  service  of  the  Grovemment,  which  were  indem* 
nified  to  whomsoever  done,  and  such  I  thought  this  was  done  so  fur  as  concerned 
M^Lachlan  and  Bruce*  However,  on  the  question^  it  carried  to  repel  the  defence  on  the 
indemnity  even  as  to  them,  and  an  act  was  pronounced  for  bodi  parties  before  answer  to 
prove.  But  on  a  reclaiming  bill,  showing  that  Strachan  was  carried  prisoner  on  suspidon 
to  Aberdeen  and  kept  there,  we  unanimously  found  the  indemnity  for  M^Lachlan  and 
Bruce^  and  superseded  as  to  the  reat»  26th  Febraary  l'£52.^18tb  Decenbet  ItSi.y 


INDIVISIBLE. 


t 
I 


N6.  1.    n^9,  July  IK    Mrs  Dunear  offaimt  James  Stephen; 

Tacks  beings  writtom  o«.  one  sheet  eFpaper^  the  questaoii  waa^  Whatfier  bgtli  wccejoxiH 
or  only  the  Inst  ?  We  found  only  the  laat  tack  null  and  sustained  the  first. 
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INFEFTMENT. 


No.  I.    1745,  June  19.    Campbell  <;^<n«<  Campbell. 

The  deceased  Ronald  Campbell  was  infeft  in  Auchinbreck  estate  in  an  annuafarent 
efi^iing  to  L.7000,  and  in  a  year  thereafter  tJie  amiualrent  and  4000  merks  of  the  prin» 
ripal  were  paid  upon  a  discharge  and  renunciation,  which  remained  in  the  debtors  hands 
16  yearsy  and  till  after  the  creditor's  death,— and  at  counting  with  thi»Bonald  the  60% 
Auchinbreck  was  found  debtor  in  a  larger  sum,  and  instead  of  a  new  heritable  bond  the 
fbmoaer  disefaarge  and  renunciatioii  was  given  up,  and  the  whole  L.7000  was  by  a  separate 
writing  declared  resting,  but  no  infeftment  or  ^igence  bad  intervened.  Now  in  the 
ranking  of  this  estate  it  was  objected  to  the  L.7000  debt  by  giving  back  the  discharge,, 
but  upon  report  rf  Kitk^mo  the  dij^ctipn  iras  repelled 

Na  2.    nsOt  F«t».  1S>    CtAiMff  on  Sib  James  Eii7i.pcs*3  IpljiXAJS- 

Se^tlus  case  Na  13.  vow  FosFSVtima*. 


INHIBITION. 


No.  I.    t1lS4f  Jan.  l€k    Hat  erf*  Strowie  agaimt  Cremtohs  of  SImpson. 

The  Lords  adhered  to  their  preceding  interlocutor  sustaining  the  objection  agiunst  Dc 
tlay^s  inhibition,  that  it  was  not  executed  at  the  head  burgh  of  the  I^e^dity  of  Dunferm-^ 
Sue,  and  repelled  the  allegeanoe  of  cmmums  error,. 

No*.  2*.    1 737^  June  29.    Creditoks  of  Roseberry  agaimt  Geddxs^ 

See  Note  of  No^  7.  voce  FaAun. 

1^0.  8.    t7a7r  NaT..  10.    Ladt  Maroaeet,  ^.  Prihrosx  against  Tksl 

GoMMissARY  Clerks. 

Thb  question  was,  Whether  an  inhibition  taken  out  by  Sir  William  and  Alexander 
Naime  upon  a  depending  process  as  liable  for  taking  an  insufficient  cautioner  in  a  oonfirma- 
tjbn  should  be  recalled  or  not  ?  It  earned  by  a  great  majority  to  recall  the  inhibition 
ranienie  Justice-Clerk^  Drummore,.  and  I  think  Eilkerran.  Amongst  other  reasons  for 
vecalling^  Amiston  gave  one  season,,  that  no  prohibitory  diligence  of  that  sort  should  go 
against  any  trustee  or  officer  for  any  thing  done  in  execution  of  their  trust,  and  instaniced 
the  cftfi^  of  the  MaKchion^ss  of  Annandale,  a^unst  whom  tb^  l^xd^  fpwUA  ktt^K^'  .oC 
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arrestment  on  a  process  against  her  as  executrix  to  her  husband,  but  which  was  reversed 
.  by  the  House  of  Lords.     The  observation  in  general  I  agree  with  but  not  universally, 
for,  causa  cognita^  I  see  no  reason  why  inhibition  may  not  go  out  against  an  officer  if  there 
be  hazard  of  dilapidation,  but  tliat  cannot  be  applied  to  tliis  case. 

No.  4.     1738,  Jan.  26.    CoRSAN,  &€•  against  Maxwell. 

See  Note  of  No.  16.  t^ooc  Adjudic  atiok. 

No.  5.     1738,  Feb.  14.    Harvies  against  Gordon. 

'    I  was  in  the  Outer-House.     I  am  told  the  Lords  found  the  sum  decerned  for  not  b^g 
libelled  was  not  secured  by  the  inhibition  upon  the  dependance. 

No.  6.     1738,  June  27.    Price  against  Major  Johnstone. 

I  KEEP  these  papers  because  the  case  is  new,  though  it  may  frequently  occur.  The 
Lords  woiild  not  recall  or  restrict  the  inhibition  unless  the  petitioner  would  give  evidence 
that  no  debt  was  due,  or  how  much,  neither  would,  they  oblige  the  pursuer  to  insist  before 
the  day  that  he  should  think  fit  to  fill  this  in  his  summons,  but  ordered  him  to  g^ve  the 
petitioner  a  copy  of  his  summons  with  the  day  filled,  that  the  petitioner  might  take  his 
remedy  by  calling  upon  his  copy  after  that  day,  or  raise  a  summons  as  accords. — N.  B.  It 
had  some  influence  that  the  pursuer  was  willing  to  pass  from  his  arrestment  on  the  peti- 
tioner's own  bond,  tliough  that  could  have  no  effect  on  the  point  of  law. 

No.  7.     1742,  Feb.  5, 17.    A.  against  B.    (Brown  against  Ckok at .) 

Ak  inhibition  being  raised  on  a  gratuitous  bond  payable  after  the  granter^s  death  fail- 
ing heirs  of  his  body,  which  the  Lords  thought  they  could  not  have  ^ven  causa  cognita^ 
they  therefore  would  not  sustmn  it  against  an  onerous  purchaser;  and  17th  February 
adhered  and  refused  a  bill  without  answers,  though  it  was  appointed  to  be  seen  as  to  other 
points. 

No.  8.     1 742,  June  2.    Creditors  of  Stewart  against  Dunbar. 

The  accountants  usually  employed  in  this  Court,  viz.  George  Boswell,  Francis  Far- 
quhorson,  and  Andrew  Chalmers,  being  called  by  carder  of  Court,  informed  us  that  in 
making  tbeir  schemes  where  creditors  adjudgers  are  preferred  upon  an  inhibition  to  in- 
feftments  or  other  rights,  posterior  to  their  inhibition,  but  prior  and  preferable  to  their 
adjudications,  they  are  in  use  to  make  schemes  of  division  among  the  whole  creditors,  and 
next  a  scheme  of  division  leaving  out  the  creditors  cut  out  by  the  inhibitions,  and  so  much 
of  the  inhibiting  creditors'  sums  falling  to  them  by  the  second  division,  as  they  want 
by  the  first,  they  deduct  from  the  shai-es  falling  by  the  first  scheme  to  the  creditors  cut 
out,  whereon  they  make  the  scheme  according  to  the  inhibiting  creditors  accumulate  sums, 
—and  agreeably  to  that  report,  we,  3d  December  1741,  upon  a  division  preferred  Burgie 
for  his  accumulate  sum  in  his  adjudication,  agreeably  to  our  late  decbion  betwixt  Corsan 
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md  Rae^  and  did  the  same  afterwards  5th  February  1742  Nisbet  against  Baillie;  and 
Sd  June^  on  a  reclaiming  bill  by  the  creditors,  adhered.  Again  found  14th  June  17435 
Grovan  against  William  Hay. 

%^  In  the  case  of  Nisbet,  the  Lords  adhered  to  my  interlocutor,  as  to  the  inhibition  and' 
adjudication,  but  prejudice  to  be  heard  on  the  extent  of  the  sum  truly  paid. 

No.  9.     1743,  Jiily  19.    Tudhope  against  His  Wife  and  Childrek. 

I  reported  €x  parte  a  question  to  the  following  effect ; — Tudhope,  by  a  bond  of  provision^ 
became  bound  to  lay  out  and  bestow  4000  merks  and  to  take  the  securities  to  himself  in  j 
liferent,  and  to  his  wife  to  a  cecUdn  extent  in  liferent,  and  to  the  children  of  the  marriage 
in  fee,  and  {MX>viding  also  certain  parts  of  the  conquest  to  the  wife  in  liferent  and  the  child* 
ren  to  be  procreate  in  fee,— and  friends  named  at  whose  suit  execution  should,  pass ; 
•^-«nd  they  nused  and  executed  inhibition  upon  it  Tudhope  the  father  having  sold 
some  land,  the  buyer  suspends  the  minute  on  account  of  this  inhibition, — ^which  coming 
before  me  1^  found  that  that  encumbrance  behoved  to  be  purged ; — and  in  order  to  tliat 
Tudhope  raised  reduction  of  the  inhibition,  which  was  remitted  to  me,-— and  I  sustained 
the  reason  of  reduction  in.  so  far  as  concerned  the  dausc  of  conquest,  and  repelled  it  as 
to  the  wife^s  liferent  of  the  sum  certain..  But  as  there  was  no  compearance  for  the 
defenders,  tlie  wife  and  children,  I  reported  the  question  as  to  the  children's  interest  by 
the  bond  of  provision,,  and  the  Lords  sustained  the  reason  of  reduction,  for  they  thought 
tlie  father  was  fiar  and  there&re  might  dispose.. 

No.  10.     1749,  Feb.  22.    Robert  Blackwood  a^aiTwf  Marsh aix,  &c. 

Mabshaia  on  a  decreet  of  ours  charged  Blackwood  with  horning,  and  executed  inhibi- 
tion. Blackwood  complained  of  the  inhibition  as  invidious,  and  upon  the  vote,,  five  and  the 
President  were  for  stopping,  but  it  carried  to  refuse.  Pro  were  Milton,  Minto,  Drum- 
more,.  D^n,  Strichen,  et  ego.  Com,  were  Kilkerran,.  Justicc-Clerk,^  Monzie,  Murkle,. 
Shewalton,.  and  President. 

No.  11.     1750,  Jan.  16.    Cleugh  against  William  Sellers^ 

Lands  being  purchased  after  inhibition,  and  afterwards  reduced  ex  capite  inliihitimis^. 
and  then  adjudication  led,  which  is  as  old  as  1711;  the  adjudication  was  found  effectual 
agzunst  the  purchaser  as  to  ail  the  legal  consequences  of  it,  not  only  the  accumulations,, 
but  also  the  benefit  of  the  legals  expiring,  agreeably  to  the  decision,  38th  January  1738^. 
Corsan  against  Rae,  (No.  4.)  and  3d  December  1741,.  and  2d  June  1742,  Stewart  against 
Dunbar  of  Burgie,  (No.  8.)^ 

No.  12.     1-750,  Feb.  2.    Creditoes  of  Hope  of  Kerse,  Competing;. 

In  1734  a  process  of  maills  and  duties  was  raised  by  Horsburgh,  and  the  creditois 
having  raised  a  multiplcpoinding,  four  other  creditors  compeared,  viz.  the  Society  for 
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Fropagftting  Christian  lEnoirleclgey  Watscm^s  HosfHtd,  Joboston  of  Kirktos,  uxui 
Mrs  Ann  Hope,  who  applied  for  a  sequestration,  the  petition  was  remitted  to  the 
Ordinary,  when  Sir  Alexander  compeared,  ahd  said  the  estate  was  more  than  sufficient 
for  these  creditors,  and  for  a  competent  aliment  to  him  ;  and  the  creditors  said  they  did 
not  oppose  an  aliment, — and  the  ordinary  sequestrated,  and  teserredto  Sir  Alexander  his 
house  and  parks,  and  about  L.790  to  be  paid  by  the  factol*.  This  was  in  January  or 
February  1736.  Thereafter  in  1736  a  ranking  and  sale  was  raised,  but  slowly  insisted  in, 
and  meantime  Sir  Alexander  went  on  contracting  new  debis,  and  creditors  till  then  oidj 
personal  adjudged,  till  January  1744,  when  the  creditors  observing  that  there  would  be 
a  deficiency  petition  to  recall  the  sequestration  ;  but  some  creditors  not  consenting,  it  was 
refused,  till  January  1745,  that  on  a  new  peddon  it  was  recalled.  The  whole  aliments 
amounted  to  L.22,000,  and  the  postponed  creditors  iSAibed  thatit  should  be  |)ropor- 
tioned  on  all  the  creditors,  as  expenses  of  ranking  are  by  the  act,  nnoe  all  the  creditors 
consented,  and  instanced  two  precedents,  of  Bailie  Stewart  in  Elgin'^s  creditors,  touching 
his  aliment,  and  Biulie  Hamilton  in  Abbay'*s  creditors,  touching  his  funeral  expenses ;  but  as 
the  sequestration  was  awarded  only  in  a  maills  and  duties  and  multiidepmnding,  where  ther^ 
were  but  five  creditors,  on  a  representation  that  the  remainder  was  mare  then  sufficient 
for  their  debts,  when  there  was  not  so  muoh  as  a  process  of  ranking  and  sale  raised,  and 
all  the  debts  then  on  record  by  infeftmenta  or  adjudication  were  truly  far  short  of  the 
estate ; — the  Lords  considered  this  as  not  a  commune  negotiuvtj  but  rather  as  a  sequestra* 
tion  of  part  of  the  debtor^s  estate, — diey  found  that  the  aliment  could  not  be  stated  as  any 
of  the  fund  or  subjects  to  be  divided,  but  only  the  rents,  deducting  that  aliment,  and 
that  the  deficiency  through  that  aliment  could  only  affect  the  postponed  creditors.  Renii. 
muhum  Kilkerran. 

In  the  same  process  a  question  occurred  of  the  operation  of  an  inhilHtion,  whether  it 
affected  all  posterior  contractions  equally  and  proportionally,  or  only  the  least  preferable, 
agreeably  to  the  decision  1747  in  the  case  of  Campbell  of  Whitehaugh,  (Dicx.  No.  48. 
p.  6074.)  The  postponed  creditors  sud  that  decision  was  where  all  the  posterior  creditors 
were  real  by  infeflment,  and  the  creditors  acted  on  the  faith  of  the  records,  whereas  here 
the  posterior  contractions  were  all  personal,  with  whom  the  records  had  na  concern. 
Answered  for  the  preferable  creditors.  That  the  point  mentioned  in  the  former  case  and 
whereupon  the  decision  proceeded,  was  that  inhibitions  could  only  reduce  posterior  debts 
that  were  to  their  prejudice,  and  there  was  no  prejudice  wliile  there  were  suiBcieiit  funds 
to  pay  the  whole,  and  therefore  they  oould  only  reduce  those  that  exhausted  the  price ; 
Sdly,  That  of  the  then  posterior  contractions  some  had  adjudications  on  tliem  before  the 
other  debts  were  contracted,  therefore  they  must  be  equally  secure  as  if  they  had  then 
got  infeflments  or  had  inhibited,  and  could  not  be  prejudiced  by  new  debts  contracted 
after  these  adjudications ;  that  that  consideration  had  moved  the  accountant  to  propose  a 
third  scheme,  viz.  that  debts  contracted  after  adjudications,  where  both  debts  were  after 
inhibition,  should  be  first  burdened  before  these  adjudgers, — but  said  that  in  this  very 
case  that  would  be  altogether  inextricable.  The  Lords  found  that  the  inhibition  should 
affect  only  such  debts  contracted  after  inhibition  as  were  least  preferable,  renit.  Drummore 
€t  Karnes.  The  President  declined  huHself,  and  the  Lords  put  me  in  the  chair  because 
I  was  reporter. 


EtCHiBs's  NoT>a.]  INHIBITION.  2fl^ 


No.  13.    1750,  Feb.  2.    Creditors  of  Murrat  of  Stanhope,  Cowpciiw^. 

Am  iahibidon  at  Earl  of  Marches  instance  was  objected  to,  for  that  though  it  wascaie* 
cuted  against  Sir  Alexander  as  then  out  of  the  kingdom,  at  the  market  cross  of  JBdin- 
burgh,  pier  and  shore  of  Leith,  yet  against  the  lieges  it  was  executed  at  the  market  cross 
of  Peebles,  where  he  usually  resided  when  on  his  own  estate  in  Scotland.  Answered, 
It  was  rightly  executed  at  Peebles  against  the  lieges  and  not  at  Edinburgh,  pier  and 
shore  of  Leith,  because  the  lieges  were  not  out  of  the  kingdom.  I  desired  that  the  keepers 
of  the  registers  might  certify  what  has  been  tlie  usual  practice,  because  if  it  is  at  the 
market  cross  of  Edinburgh,  and  pier  of  Leith,  and  not  at  the  head  burgh  of  the  shire,  the 
sustaining  this  inhibition  would  be  annulling  all  of  them.  'However  the  Lords  sustained 
the  inhibition,  but  neither  Strichen  the  reporter  nor  I  voted. 

No.  14.  1750,  June  5, 10.  CompJstition  of  the  Creditors  of  Crakstouk. 

HoasBUXGH  was  creditor  by  a  personal  bond  in  L.1824,  on  which  he  inhibited  in  1728. 
In  August  1788  he  granted  an  heritable  bond  to  Davidson,  and  in  March  1731  he  gave 
an  heritable  bond  of  corroboration  to  Horsburgli  with  accumulations,  and  another  ground 
of  debt,  amounting  in  whole  to  L.8546,  whereon  he  was  infeft  in  May  1732,  and  in  1736 
Horsburgh  and  sundry  personal  creditors  adjudged.  In  the  ranking  Davidson  was  pre' 
ferred  primo  loco  on  his  infeftment,  and  Horsburgh  secunio  loco,  which  exhausted  the 
price  that  nothing  remained  to  the  adjudgers.  In  the  scheme  of  divisicm  Horsburgh  in- 
sisted to  draw  upon  his  adjudications  suppcnrted  by  the  inhibition,  but  it  was  objected 
that  the  adjudication  was  not  led  on  the  bond  that  was  the  ground  of  the  inhibition  but 
on  the  corroboration,  and  most  of  us  seemed  to  think  the  objection  good,  and  that  nothing 
could  entide  him  to  draw  by  his  inhiUtion  but  adjudging  on  his  original  bond ;  though 
Justice-Clerk  thought  that  since  the  sum  in  the  original  bond  was  included  in  the  oomv 
boration,  that  adjudging  on  the  corroboration  was  suf&dent ;  but  then  it  was  objected  that> 
a  new  adjudication  would  not  draw  because  excluded  by  the  former  adjudgers.  But  we 
thought,  as  the  adjudgers  were  excluded  by  Horsburgh^s  infeftment  they  could  not  com- 
pete with  his  adjudication,  and  as  Horsburgh  had  already  adjudged  though  only  on  his 
corroboration,  the  Lords  thought  it  needless  to  make  him  adjudge  over  again,  and  there 
fore  found  him  entitled  to  draw  out  of  Davidson'^s  share  what  he  wanted  of  the  sums  in 
his  original  bond,  And  Kilkerran  menticmed  a  case  where  a  like  judgment  was  said  to 
have  been  pronounced  in  the  case  of  the  creditors  of  Colonel  Stuart,  I  think  it  was  for 
Mrs  Scott  of  Galla.  16th  June  Adhered,  with  this  explication,  that  Horsburgh  drew 
first  on  his  inhibition,  next  Davidson  on  his  infeftment,  and  Sdly,  Horsburgh  on  his 
third  infeftment,  as  in  Whitehaugh''s  case. 

No.  15.     1750,  Nov.  6.  Competition,  Creditors  of  Sir  G.  Hamilton. 

In  this  competition  an  old  inhibition  on  two  bonds,  one  by  Sir  Robert  Miln  and  Sii* 
George  Hamilton,  the  other  by  Sir  George  alone,  was  objected  to,  for  that  though  both" 
bonds  were  recited  in  the  preamble,  yet  the  will  of  the  letters  was  only  to  inhibit  on  the 
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fi>resaid  tx>nd  in  the  angular  number,  and  agreeably  to  the  will,  the  messengers  executicma 
(there  being  two  of  them)  mentioned  also  bond  in  the  singular  number,  though  in  th« 
register  they  had  erroneously  added  the  letter  s.  And  I  at  first  sustained  tlie  objection, 
but  afterwards  on  diowing  me  a  decreet  8th  July  1725  in  a  question  on  this  vei^  inhibi- 
tion with  Cailender  of  Craigforth,  where  the  same  objection  wair^ielled,  I  thought  it  did 
not  become  me  to  contradict  a  judgment  in  point  of  the  whole  Court.  Therefoi^  I  gave 
my  interlocutor  in  respect  of  that  former  judgment  repelling  the  objection.  Pittrievie 
reclaimed,  and  the  President  and  others  were  of  my  opinioni  that  when  preferoice  is 
okumed  on  legal  diligence,  especially  when  that  diligence  is  used  to  reduce  onerous  trai^> 
saotions  as  being  spreta  audaritate^  that  if  there  be  any  defect  in  tlie  dilig^ace  equity  can^ 
not  interpose  to  supply  it  And  I  observed  further,  that  there  was  more  here  wantiag 
tlian  the  letter  s,  because  Sir  Robert  Miln  could  not  be  inhibited  on  both  bonds^  But  oi% 
the  question  it  carried  to  adhere  to  my  interlocutor,  remi.  President  et  me* 

No.  16.  1751,  July  3.  Ceeditors  of  Cockburn  of  Langtown,  Compdinff. 

See  Note  of  No.  11.  voce  Ankualsxnt^ 

No.  17.     1751,  July  a    Creditoes  of  William  M'Kay,  Competing-^ 

An  inhibitoir  objected  to  a  bond  in  1742  aa  afiter  inhibition.  Answered^  That  the 
bond  was  granted  tx  a  writer'"*  account  partly  before  the  inhibition,  partly  after,  and 
founded  on  a  letter  employing  him  prior  to  the  inhibition.  The  Lords  sustained  the 
bond  89  to  all  the  artidea  prior  to  the  inhibition,  but  sustained  the  objection  to  the  bond 
as  to  all  the  artidesr  after  inhibition  and  as  to  annualrent  2dly,  Objected  to  the  intubi* 
Vion,  which  was  against  a  man  and  wife,  as  the  execution  bore,  <<  whereof  I  delivered  tc^^ 
the  said  Elizabeth  Fowler  and  Wilfiam  M*Kay  personally  apprehended  one  just  and 
authentic  copy  C*  that  tberefoie  only  one  copy  was  delivered  to  both^  and  it  does  not 
appear  to  whioh  ;t— but  we  thought  that  it  imported  one  copy  to  each  of  them,  and  repelled 
the  objection,  renif.  Justice-Clerk,  and  Shewalton,  Ordinary ;  3dly,  An  inhibiti<m  being- 
raised  on  depending  processes  which,  they  submitted,  and  deereet-arbitral  was  pronounced^. 
\xpon  which  diligence  foHowed^-^it  was  objected  that  there  having  no  decoeet  followed 
•n  the  depending  faroceas^  thci  inhibition  wa^  of  no  avail,— and  we  sustained  the  objection* 

No.,  18.    1 16^,  June  5.    Cbeditoes  of  Sie  G.  HAMiL-yaN,  Competing. 

See  Note  of  Mo.  43.  vwx  AnxuniCATioK.. 
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No.  1.    17S5,  June  1 1.    Mr  Kibk  against  Sir  Jows  Goedok; 

The  Lords  would  not  affirm  the  interlocutor  founded  upon  the  irritancy  incurred  in 
April  1733  before  the  payment  in  November  1733,  v.hich  they  generally  thought  purged 
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the  irritancy,  thou^  Drummore  and  some  others  thought  otherwise,  but  thej  found  tlie 
irritancy  incurred  by  not  paying  the  moiety  due  at  Mardnmas  1733  for  crop  173S, 
because  the  Ministers  prohibition  was  only  for  crop  1733  and  in  time  coming. 

No.  2.     1737,  June  17.    Carruthers  against  Johnston. 

We  sustained  the  defaace  and  found  the  irritancy  of  the  feu  not  incurred.  We  thought 
indeed  that  the  first  instrument  of  offer  of  the  feu-duty  in  1696  was  good  for  nothing,  but 
Aat  the  superior's  always  offering  to  take  the  feu-duty  on  condition  of  the  vassal's  taking  a 
new  charter  in  the  terms  mentioned  in  the  prints,  and  the  letter  1 7S2  dispensing  with  offer- 
ing the  feu-duty  at  the  term,  was  acknowledging  him  still  vassal  and  passing  from  former 
irritancies  m  re  tarn 


No.  8.    1738,  Nov.  10*    George  Storrie  against  Robert  Pollock. 

The  Lords  found  that  the  reverser  having  used  ho  order  of  redemption  for  40  years  afler 
1695  when  the  irritancy  was  incurred^  the  lands  are  now  irredeemable.  This  carried  by 
President's  casting  vote,  and  Amiston  was  of  the  same  opinion,  who  thought  that  though 
this  was  pactum  legia  commiMiyria  in  pigfwrt^  yet  the  irritancy  was  ipso  jure  effectual  without 
declarator,  though  ex  equitate  the  L(»rds  might  have  reponed  lum,  but  which  they  could 
not  now  do  after  40  years  though  he  had  not  been  in  possession  but  about  30  years.  19th 
December  The  Lords  adhered. 

No.  4.     1749,  Feb.  10.    Niel  M'Vicar  against  Cochrane  of  Hill. 

Ni£L  M'ViCAa,  a  ^gular  successor  in  a  superiority  of  feu»knds,  pursued  a  declarator 
of  irritancy  cb  non  eobUum  canonem  on  the  250th  act  1597,  and  after  several  terms  had  been 
allowed  for  pur^ng,  at  last  the  feu-right  was  produced  and  a  defence  pleaded,  that  in  the 
right  itself  that  irritancy  was  renounced  and  discharged  and  that  renundation  repeated  in 
the  sa^ne,  which  was  therefore  effectual  not  only  against  the  original  superior  but  against 
this  pursuer.  Minto  declared  the  irritancy,  but  allowed  further  time  to  purge,  and  the 
vassal  now  an  infant  reclaimed,  and  very  ingeniously  the  argument  was  pleaded,— and 
what  amongst  others  determined  me,  was  a  distinction  betwixt  casualties  that  were  de 
essentia  feudty  as  the  reddendo  in  feus  and  the  ward,  marriage  &c  in  ward-holdings,«-and 
casualties  introduced  only  either  by  paction  or  statute,  as  this  irritancy  that  was  intro- 
duced first  by  act  of  sederunt  in  1596  to  commence  only  frcHU  Whitsunday  1597,  and 
then  by  act  of  Parliament  1597 ;  that  as  to  the  first  there  must  indeed  be  a  reddendo^  and 
yet  that  may  be  in  a  habile  way  separated  from  the  superiority  or  modelled  and  restricted 
by  the  investiture,  and  that  the  feu-duties  may  be  again  feucd  out  or  disponed  to  be  held 
blench,  as  appears  by  S43d  act  1597,  forbidding  such  subinfeudations  fcudtfirmarum  by 
the  Crown,  and  the  late  question  we  had  L'etwixt  Nasmy th  of  Ravenscraig,  aud  I  think 
Hamilton, — and  the  casualties  of  ward  may  all  be  effectually  taxed  to  what  sum  they  jdease. 
But  this  irritancy  is  not  essential  to  a  feu,  on  the  contrary  no  feus  were  subject  to  such 
irritancy  but  by  express  paction  and  a  clause  inserted  in  the  feu,  till  the  act  of  sederunt, 
which  was  so  far  £rom  being  declaratory,  that  it  was  only  to  take  effect  from  Whitsunday 
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15975— *8nd  it  being  I  suj^iose  doubted  if  this  Court  had  sufficient  powers  for  such  an  aot» 
the  2o0tb  act  1S97  was  made  in  December  without  taking  the  least  notice  of  the  former 
act  of  sederunt  and  without  any  retrospect,  not  even  to  the  Whitsunday  1697,  (a  pretty 
strong  indication  that  our  act  was  not  thought  of  sufficient  authority  for  so  strong  a  thing,) 
and  the  act  statutes  the  irritancy  dckhke  and  in  the  same  manner  as  if  a  clause  irritant 
were  specially  engrossed,  and  our  Courts  have  always  taken  greater  latitude  in  indulging 
terms  for  purging  when  there  was  no  such  clause  in  the  charter  and  the  whole  depended 
on  the  act  of  Parliament  than  where  there  were  such  a  clause,  and  as  it  is  not  of  the  essence 
•fa  feu  and  was  introduced  tn^t^orem  of  the  superiors,  the  nwaam  holds,  that  futttiel 
fotatjurejpro  se  introducto  rtnunciare.  Besides,  as  the  irritan^  is  enaeted  sieklike  and  the 
same  manner  as  if  there  were  such  a  clause,  as  there  can  be  no  doubt  that  where 
there  was  sadb  a  clause,  before  that  any  superior  might  by  a  new  duuter,  or  in 
entering  an  heir,  renounce  it  for  ever,  or  perhaps  even  in  a  private  discharge, 
since  we  had  not  then  any  record  for  publication,  in  the  same  way  as  private  reversions 
were  effectual  against  singular  successors,  I  saw  no  reason  why  this  could  not  be  effectually 
renounced,  now  especially  since  it  had  entered  the  sasine  whereby  singular  successors  were 
safe.  President  was  of  a  different  opinion,  and  thought  that  the  act  of  Parliament  made 
it  now  essential  to  a  feu,  and  instanced  the  aet  1685  enjoining  the  h^rs  to  insert  the  irri-^ 
tant  clauses  under  an  irritancy  of  their  right,  and  figured  the  case  of  an  entail  dispensing 
with  that  irritancy,,  he  thought  the  diseharge  would  signify  nothing.  In  answer  to  whiclv 
I  noticed  first  die  difference  betwixt  the  two  acts,  that  the  act  1597  ra  in  favours  only  of 
superiors,  but  the  act  1685  in  favours  of  the  whole  world  who  might  contract  with  heirs 
of  entail ;  2dly,.  That  in  the  case  supposed,  I  thought  an  h^  omitting  to  insert  the 
•lauses  irritant  would  not  irritate  or  forfeit  his  right,  but  then  I  thought  the  creditors^ 
contracting  with  him  would  be  safe.  Upon  the  question  it  carried  to  alter  Minto^s  inter- 
lo(;utor,.and  to  find  the  clause  effectual  against  the  pursuer  though  a  singular  successor* 
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No.  2.     1 734.^  Jan;  10.    Hay  against  Cheditors  of  Simpson: 

See  Note  of  Na  1.  voot  Inhibition. 

No.  9.    17S4,  Feb.  19.    Coesan,  &c.  against  Maxwell,  &c. 

See  Note  of  No.  L.coce  Abmitbxvh  B.oni  Viru. 

No.  4.     1735,  Jan.  31 ..       Gray  against  IHvine. 

TfiB  Lord»  passed  the  bill  of  advocation  of  the  process  of  confirmation  from  the  Cotn* 
nissariesofAberdeeDisMid  remitted  it.  to  the  Commissaries  .of  Edinburgh  on  account  of 
iniquity. 

No,  5.    1 785,  July  1 1 .      Ramsay  against  Thomson; 

See  Note  of  No.  h.voce  Forum  Cou^btmn^. 
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No.  6.    1 735,  July  22.     Sir  Thomas  Hay  against  Lord  Gairlies,  &c. 

The  Lords  found  (Ist  July)  that  the  Justices,  of  Peace  ought  to  have  access  to  th« 
Court-House.  The  reason  was  that  it  was  a  part  of  the  Tcdbooth,  which  is  the  King's 
House. 

The  Lords  (22d  July)  varied  the  words  of  their  interlocutor  of  1st  instant,  and  found 
that  the  Justices  of  Peace  ought  to  have  access  to  the  Town  Court-House  at  aQ  seasonable 
times  for  holding  Justice  of  Peace  Courts. 

No.  7.     1 735,  July  25.    Hepburn  of  Monkrigg  against  Hay  of  Hopes. 

See  No.  1.  voce  Commissioners  of  Supply. 

No.  8.    1 786,  Feb.  6.    George  Drummond,  &;c.  against  A.  Henry,  &c.  • 

Thje  Lords,  (12th  December  1735)  remitted  to  the  Ordinary  to  enquire  whether  thii 
jurisdiction  over  the  killers  of  fish  in  forbidden  time  was  resigned  in  the  charter  of  resig- 
nation and  novodamus  in  1678  obtained,  and  whether  Lo^e- Almond  who  made  that 
re^gnation  connected  any  title  to  tlie  charter  by  King  Robert  III.  to  Log^e  of  Logie. 
The  Lords  (6th  Febtuary  1736)  found  that  Logie- Almond  had  not  connected  a  title  to  • 
the  superadded  jurisdiction  of  citing  delinquents  outwith  his  barony,  and  therefore  fbimdi 
the  novodamus  by  the  Exchequer  null. 

Np.  9«    17S6,  July  81.    Anderson  o^^f  Campbell.. 

.   See  Note  of  No.  1.  voce  Community. 
No.  10.     1736,  June  24.    Maxton  against  Moncrieff. 

See  Note  of  No.  1.  voce  PatronAge. 

No.  11.     1 736,  July  28.    Sm  Alexandee  Ramsay  agaimt  CHALMfiits. . 

The  Lords  adhered  to  the  Ordinary's  interlocutor  finding  the  bursars  not  bound  to  • 
bring  such  certificates. .  Se\'eral  of  the  Lords  thought, .  though  neither  the  assembly  nor 
Mr  Chalmers  could  make  sach  a  regulation  however  just  in  itself,  yet  if  such  a  rational 
one  was  introduced  by  universal  custom  in  this  and  all  other  Colleges  in  Scotland,  that 
would  be  a  good  defence.  Therefore  the  question  was,  adhere,  or  before  answer  allow. 
ttich  a  proof,  and  it  carried^  adhere,  mt  inter  alios. reniferUe. , 

No.  12.     1736,  Dec  2.    Sveleigh  agaiiut  Sir  John  B&uce. 

The  Lords  found  this  Court  not  competent  to  take  any  further  proof  of  the  values  or 
surcharge  mcMre  than  is  contained-in  the  apprizement  or  second  judgment  of  the  Admiralty 
in  Bermudas. . 

» 

No.  18.     1 787,  Jiine  21 .    MiLDRUM  against  Gibk.  . 

The  Lords  thought  they  could  not  prescribe  a  scheme  of  lalx>uring  to  the  tei^ant;  and 
therefore  would  not  adhere  to  Drummore^s  interlocutor.  But  they  thought,  that  if  it  were 
proven  that  the  tenants  way  of  labouring  would  destroy  the  ground,  they  could  discharge* 
Um  to  labour  so  in  time  coming;  and  therefore  remitted  the  cause  to  the  Ordinary.' 
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No.  14.    1787,  July  10, 19.    Me  Duncan  Forbes  of  CuUoden. 

Mr  Duxcan  Forbes  of  Culloden^s  letter  from  the  King  nominating  him  President 
was  presented,  and  two  questions  occurred,— first,  Whether  by  the  act  1579  any  trial  of 
the  President  was  necessary,  because  he  could  not  be  considered  as  an  ordinary  Lord ; 
for  the  first  institution  is  of  14  ordinary  Lords  and  a  President ;  2dly,  Whether  the  act 
of  sederunt  1674  extended  to  the  admission  of  a  President,  because  the  King  approved  of 
it  only  as  the  trial  of  the  ordinary  Lords.  Next  it  only  concerned  sudi  Lords  as  should 
be  presented  in  order  to  trial ;  and  in  fact  Sir  George  Lockhart  was  admitted  without  my 
trial,  and  the  going  to  the  Outer-House  is  an  improper  form  of  trial  of  a  President ;  but 
the  Lords  thought  that  in  both  these,  ordinary  Lords  are  only  stated  in  oppoution  to  extm* 
ordinary  Lords,  and  they  thought  the  President'^s  seat  was  one  of  the  ordinary  seats,  and 
that  there  is  no  .other  form  of  trial  but  the  one  prescribed  by  the  act  of  sederunt  1674 
which  must  extend  to  him,  and  our  last  President  North^Berwick  was  admitted  in  that 
manner,  and  the  Lords  then  found  that  it  was  the  form  of  trial  necessary  ;  and  therefore 
Mr  Forbes  being  called  in  he  was  sent  to  the  Outer-House  with  Lord  Strichen. 

No.  15,  1737,  Nov.  18,  29.  Alexander  Ross  aguinst  Sir  H-  Hamilton. 

The  question  was.  Whether  this  Court  had  jurisdiction  to  try  this  forgery  of  the  note^ 
since  the  note  bears  to  be  granted  in  France  to  a  French  woman  not  within  the  jurisdic- 
tion ?  The  Lords,  in  respect  there  was  no  judidal  demand  upon  the  note,  and  the  credi- 
tor is  not  subject  to  the  jurisdiction  of  the  Court;  therefore  they  found  that  they  could 
not  try  the  forgery,  and  ordered  the  bill  to  be  given  up  to  Mr  Ross.  29th  November, 
Refused  a  reclaiming  bill  without  answers. 

No.  16.     1 788,  Jan.  1 0.    Sinclair  against  M*Leod  of  GadboU. 

See  Note  of  No.  2.  vou  Appbentice. 

No.  17.     1788.  July  27.   Procurator-Fiscal  of  the  Admiralt Y^CouRT 

against  M*Kenzie  of  Corrie. 

The  question.  Whether  the  Judge-Admiral  could  try  this  without  a  Jury  was  first 
stirred  by  Amiston,  who  still  thought  he  oould  not  ?  but  it  carried  otherwise  by  a  great 
majority,  since  it  could  not  infer  limb  or  fame.— 21st  July.     Vide  26th  July. 

On  advising  the  proof  betwixt  the  parties  concerning  oppression  in  seizing  and  carrying 
^f  nets  and  herrings,  the  question  occurred,  Whether  testes  singulares  upon  different  acts 
of  oppresnon  could  be  conjoined  to  make  a  complete  proof,  since  here  (except  in  one  fact) 
diere  were  not  two  concurring  witnesses  on  any  of  them  P  and  the  Lords  by  a  good  majority 
sustained  the  proof.  Amiston  (inter  alios  J  remit,  because  he  said  he  did  not  think  this  a 
generic  crime ; — and  on  the  27th  we  found  the  letters  orderly  proceeded.— (26th  July.) 

No.  18.1 788,  Nov.  28.  Town  of  Lanark  against  Commissary  Hamilton, 

The  Lords  six  to  five  adhered  to  the  Ordinary^s  interlocutor,  and  found  the  Commis- 
sary must  hold  bis  ordinary  Courts  at  Lanark^  but  prejudice  to  him  upon  extraordinary 
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emergency  to  hold  Courts  fro  tt  nata  elsewhere  in  his  jurisdiction.     Renit,  inter  aUcs 
Drummore,  Kilkerran^  Amiston)  tt  me. 

No.  19.    1739,  Dec,  12.    Commissary  Clerk  of  Lauder  against  The 

>  • 

Commissaries  of  Edinburgh. 

The  Lords  upon  memorials  for  the  Commissaries  of  Edinburgh  complaining  of  out 
naming  a  Commissary  for  Lauder  during  a  vacancy^  because  they  said  they  had  a  poiirer 
of  confirming  testaments  in  time  of  vacancies,  and  answers  for  Mr  Winram ;  die  Lords 
would  not  determine  concerning  the  validity  of  the  Commissaries  of  Edinburgh's  confir- 
mations in  case  of  vacancies ;  though  several  of  us  thought  they  had  no  such  power,  and 
that  it  is  contrary  to  the  act  1609 ;  but  we  first  found  that  we  had  jurisdiction  to  appoint  a 
Commissary,  renit:  Pre»dent  et  Milton  ;  next  we  agreed  that  we  should  name  one  in  this 
case,— refitV.  as  to  the  last  point  Amiston. 

*^*  The  case  3d  November  174-2,  Christie,  here  referred  to,  is  mentioned  in  tlie  Notes  tluis : 

Upon  the  doubt  of  the  Commissary  of  Stirling,  the  Lords  authorized  the  petitioner  to 
offidate  as  Commissary  till  the  vacancy  be  duly  supplied  as  they  did  before  in  the  case  of 
Commissary  of  Lauder  in  December  1739,  the  Commissaries  of  Edinburgh  opposing. 

No.  20*.    l7S9,Dea  21.    Captain  Campbell,  &c.  against  Elizabetb& 

Campbell,  &c; 

See  Note  of  No.  2.  voce  Arbitriux.  Boni  Vmr^ 

No.  21.     1741,  Jan.  27.    King'^s  College  of  Aberdeen; 

In  this  case  the  Lords  had  great  difficulty  on  whom  the  trust  devolved,  on  the  otTiM" 
trustees  declining  or  being  at  such  a  distance  that  they  could  not  execute  it.  We  seemed 
unanimous  that  it  was  not  in  this  Court.  The  President  inclined  to  think  that  the  Col- 
lege had  a  sort  of  natural  interest,  but  upon  Arniston  observing  that  the  trust  devolved 
to  the  Crown,^  the  President  seemed  to  go  into  it  But  then  it  was  observed,  that  were 
the  money  consigned  the  Court  could  order  to  be  lent  that  it  might  not  lie  idle.  They 
gi*anted  warrant  to  the  petitioners  to  uplift  tlie  money,  they  giving  their  bond,  binding  not 
them  and  their  successors  in  o£Bce,  but  them  and  their  heirs  conjunctly  and  severally,  ta 
report  to  this  Court  in  six  months  the  security  taken  by  tliem  for  the  money,  to  bc^ 
recorded  in  the  books  of  Session., 

No.  22.  1741,  Feb.  IS.  TowK  of  Hamilton  flgtitWf  Earl  of  Hyndfordt.. 

The  Lords  found,  that  the  Sheriff  could  not  remove  the  Sheriff-Court  from  Hamilton 
lo  Rutherglen.  My  only  dificuky  was,  whether  the  Sheriff  had  power  over  the  prison 
and  Court-House' of  the  Regality  ?  Amiston  was  dear,  that  in  alLcases  the  Sheriffs  havo 
such  power^  yea  even  oreo  Banms  prisons  where  there  are  sud),  and  the  other  Lords 
aeemed  to  beof  tbe  same  opinion ;  and  a»800  years  possession  is,  at  least  in  this  case,  a 
strong  argument  for  his  power  in  tiaie  coming,  I  was  for  the  iiileriocator.«->9th  DecemV^r^ 
1 740.-^13tb  February,  The  Lords  adhered. . 
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No.  23.     1741,  June  1 7.    B abbae A  Ne wl ands  against  Ne wl ands,  &c. 

Upon  a  complaint  of  subornation  of  perjury  for  the  said  Barbara  against  Ncwiands  and 
Roy,  the  Lords  having  given  summary  warrant  to  apprehend,  on  which  lloy  was  taken, 
but  Newlands  not  being  bound,  they  granted  warrant  to  charge  him  to  compear  before 
them  under  the  pain  of  RebelUon  and  putting  him  to  the  horn ;— and  now  a  petition  in  his 
name  and  his  factor'^s  complaining  of  that  order  as  unprecedented  and  even  beyond  our 
power  and  craving  to  be  heard,  being  presented,  the  Lords  called  the  cause,  lieard  the 
parties  what  further  they  had  to  say,  and  then  refused  the  bilt.  ** 

No.  2  k  17*1,  June  23.  Pbocubatob-Fiscal  of  the  Justices  of  Had- 
dington. 

The  first  question  was  the  pursuer^s  title  to -pursue,  which  depended  on  the  Justice^ 
competency  to  this  act  of  Parliament  Several  thought  the  Justices  competent  to  stop 
building  pigeon-houses  against  law  as  nuisances  on  the  act  6to  Anna,  But  after  the  pro- 
prietors have  possessed  for  many  years,  they  thought  the  Justices  no  proper  judges,  and 
so  they  found ;  and  therefore  dismissed  the  process. 

No.  25.     1 741,  July  2.    Obd  and  Foobd  against  Robebtson. 

TuK  Lords  having  fined  Orr  of  Barrowfield  in  L.fiO  sterling  for  an  oppressive  impri- 
sonment, as  a  Baron  and  Baron  Bailie,  of  Robertson,  the  Lords  adhered,  and  refused 
without  answers. 

No.  26.     1742,  Feb.  26.    Masteb  of  the  Mint  against  F.  Stuabt,  &c. 

The  Lords  pretty  unanimously  found  that  we  had  no  jurisdiction  in  this  process 
against  the  Master  of  the  Mint  who  had  recaved  sums  from  the  Crown  by  way  of  imprest 
and  to  account ;  and  that  notwithstanding  the  former  judgment  in  this  very  process  against 
Lord  Belhaven,  and  of  the  Ordinary's  interlocutor  not  complained  of  in  due  time ;  and  we 
thought  that  we  could  not  be  concluded  by  these  regulations  where  we  had  no  jurisdic> 
tion, — ^nobody  opposing  but  Dun  the  Ordinary.  But  the  President,  Amiston,  and  I,  were 
clear. — ^th  June  Adhered,  and  refused  a  bill  without  answers. 

No.  27.     1742,  July  24.    Skippebs  OF  Ibvine  against  Hamilton. 

As  to  importers  of  Irish  victusd,  we  seemed  to  agree  that  the  penalties  of  L.IOO  ster« 
ling  mentioned  in  the  acts  1672  and  1686,  for  which  bonds  were  ta  be  granted,  takes  no 
place  in  this  case,  and  I  believe  in  no  case,  but  three  questions  oocuired,  first,  Whether  the 
punishment  of  fine  and  imprisoamefit  aa  well  aa  tran^xirtatioii  are  not  eonfined  to  two 
months?  2dly,  Whether  proveaUe  by  oath  ?  Sdly,  Whether  thepuniahment  of  fineand 
imprisonment  be  at  all  oommitted  to  inferior  Judges,-— and  a  hearing  was  apfiointed  this* 
day  se'ennight— 26tii  June  1741.     Vid/^  3d  July. 
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The  Court  seemed  to  agree,  that  whatever  jurisdiction  was  by  the  act  1703  comnutted 
to  tbe  Judge  Ordinarj  with  respect  either  to  fining,  imprisonmenty  or  transportation,  that 
the  ooBviction  is  limited  to  six  months  from  the  delinquency ;  Sdly,  They  seemed  to  think 
that  by  the  act  1672  the  inferior  Judges  might  seize  and  confiscate.  But  the  great  difficulty 
was.  Whether  the  Ordinary  Judge  could  by  ^the  act  1672  fine  and  imprison  ?  and  if  they 
could  not,  but  only  the  Council,  Whether  that  power  was  extended  to  them  by  the  act 
1703  ?  and  upon  the  whole  superseded  for  three  weeks,  and  recommended  to  search  for 
the  proclamations  of  Council  before  1672  or  1703 ;  and  afterwards  28th  July  such  an  act 
in  1668  was  produced.  The  Court  seemed  to  agree  that  the  punishment  committed  to  the 
Council  by  the  act  1672  was  not  transferred  to  the  Judge  Ordinary,  but  they  found  that 
by  common  law  the  Judge  Ordinary  could  execute  these  laws. 

This  case  marked  3d  July.  I  have  marked  also  what  was  done  in  Court,  2Sth  July.  2dly, 
As  the  Court  found  that  this  act  1703  gave  no  new  jurisdiction  except  as  to  the  punish- 
ment by  transportation  of  unlanded  men,  we  found  that  none  of  the  other  penalties  were 
limited  to  sax  months,  and  that  it  was  no  defence  agunst  these  other  penalties,  and  found 
it  not  proveable  by  oath  of  party.  5th  June  1742  Altered,  and  found  proveable  by  oath 
of  party  by  the  Presidents  casting  vote.  Pro  were  Minto,  Drummore,  Eilkerran,  Balme- 
rino,  Monzie,  et  ego.  Con,  were  Royston,  Justice-Clerk,  Haining,  Strichen,  Dun,  Leven. 
Adhered  as  to  the  prescription.  24th  July,  Adhered,  and  refused  a. bill  without 
answers. 

No.  28.    1744,  Feb.  1 1.    Commissary  Clerks  against  Pringle. 

The  Lords  after  much  disputing,  found  that  the  proof  must  be  transmitted  here  with- 
out extracting.— N.  B.  There  was  no  summons  of  reduction  before  the  Commissaries. 

No.  80.  1744,  July  17.    SherIffs-Depute  of  Edinburgh,  iS^t^j^p/ifca^i/j. 

On  the  death  of  Earl  of  Lauderdale,  Sheriff-prindpal,  Mr  Linn  and  Mr  Sandiland^ 
Deputies,  petitioned  the  Court  to  authorize  them  to  continue  in  their  offices  till  the  King 
same  another,  which  we  granted  as  we  had  done  in  the  case  of  Renfrew  on  li^I  of 
Eglinton^s  death,  and  I  believe  also  in  Caithness  on  UlbsterV  death,  and  £arl  of  Bread* 
albaoe  being  abroad.     Vide  FountainhalTs  C<^y  Acts  of  Sederunt,  16th  February  1661. 

No.  SI.  1744,  July  20.  Messengers  of  Edinburgh  o^ifw/ Drummoxd. 

The  Lyon  having  given  a  commission  as  a  messenger  to  Drummond,  two  messengers 
in  Edinburgh  presented  a  suspension,  first,  that  there  were  already  S4  messengers' of  the 
shire  of  Edinburgh,  including  the  Lyon,  Heralds,  and  Pursuivants,  in  terms  of  the  act, 
46th  Pari.  11,  James  II.  2dly,  That  Drummond  is  of  bad  character  and  guilty  of  bad 
practices.  The  Lyon  objected  to  the  jurisdiction ;  Sdly,  That  the  Lyon,  Heralds,  &c.  are  no 
part  of  the  34,  and  besides  tliem  there  are  but  16 ;  and  3dly,  Disputed  the  facts  mentioned 
in  the  second.     We  agreed  that  the  bill  was  competent  upon  the  first,  but  then  the  reason 

was  not  true.     As  to  the  rest  we  thought  the  first  application  should  have  been  first  to 

* 

the  Lord  Lyon ;  and  therefore  refused  the  bill,  but  prejudice  of  applying  to  the  Lyon 
and  his  Court  ....  ^      ..  •  • 
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No.  S2.    1 744,  July  25.    Robertson  against  SiE  Jauss  SriULi^^^lmi 

The  question  now  turned  chiefly  upon  the  competency  of  the  Court  to  enquire  by  su^ 
pension,  Whether  the  Commissioners  were  qualified  in  the  terms  of  law?  in  which  ques* 
tion  I  had  great  difliculty  upon  moving  the  bill,  but  was  determined  by  an  observation 
in  the  answers,  that  if  one  not  having  authority  should  keep  a  l^n  in  captivity  without 
jpretence  of  law  or  in  execution  of  this  act  he  is  indeed  guilty  of  a  high  crime,  but  the 
remedy  lies  not  in  this  Court.  But  Drummore  and  Justice-Clerk  brought  over  again  the 
first  question,  Whether  we  can  review  the  same  ?  and  Justice^Clerk  seemed  to  think,  that 
if  their  judgment  was  doubtful  we  could  not  review,  but  if  they  were  apparently  iniqui-. 
tons,  we  might'  Upon  putting  the  question  it  carried  by  the  Presidents  casting  vote 
that  we  could  not  review  upon  iniquity  The  next  question  was.  Whether  we  had  juria^ 
diction  to  enquire  if  the  Commissioners  were  qualified  ?  and  it  carried  seven  besides  the 
President  to  five  that  we  had  not ;  and  therefore  refused  the  petition  and  adhered, 
Eilkerran  and  Strichen  did  not  vote  in  the  first  question,  and  Justice^CIerk,  Drummore, 
kc.  voted  against  it.  But  in  the  second,  Justice-Clerk  and  Drummore  voted  for  the  in- 
terlocut(»:  as  a  consequence  of  the  first  interlocutor,  and  yet  Kilkerran  and  Strichen  who 
would  not  vote  in  the  first  question,  voted  against  the  interlocutor  in  the  second  ques* 
^on,  and  Dun  who  voted  for  the  first  interlocutor  voted  ag£unst  the  second. 

*^*  The  following  case  is  here  referred  tp : 

On  a  pedtion  of  a  measenger  at  Glasgow  who  had  been  adjudged  as  a.  soldier  on  the 
late  act,  complaining  that  he  had  presented  a  biQ  of  suspension  to  Strichen,  on  this  ground 
that  be  was  in  no  sense  within  the  description  of  the  act,  and  that  Strichen  refused  to 
mrite  uppn  die  bill ;  we  remitted  to  Strichea  to  refuse  the  bill,  18th  July  1744. 

Ko.  SS.    1745^  Feb.  21, 24.    Earl  of  Beeadalbane's  Petition. 

TpiK  Earl  by  petition  xqvseiented  that  the  patent  of  his  honaurs  of  16  (13);  August 
11181  tboiigh  passed  the  Great  Seal"  yet  never  was  reooided  in  the  records  of  Chanoeryy 
K.ut  a.part.of  the  reocnrd  left  btank  where  it  should  have  been  inserted^  which  he  disoovered ' 
on  applying  for  an  extract  for  which  he  had  some  use,  and  therefore  praying  for  warrant 
and  order  to  the  Director  to  fill  it  up^  Sbme  of  us  doubted  because  that  was  the  Chaiw 
•eU(Mr**s  record,  and  ,by  the  same  rule  if  charters  of  land  under  the  Great  Seal!  should  not 
be  found  recorded  the  like  application^  might  be  made;  but  a  precedent  being  quoted 
from  the  appendix  to  Sir  William  Cockbum^s  answers  to  Sir  Alexander  Cockbum  of 
Iisngton^s  petition  concerning  the  Usher^s  office  then  depending  before  us,  viz.  a  fike^ 
applicatioaiu  this  Court  by  Sir  William  Ballenden,.  as  pro-nevoy  and  heir  to  Sir  John 
^lUenden  of  Achinounshill  tq  record  a  churter  by  Que«i  Mary  in  1566  of .  the  offiice  of 
Keeper  of  the  Exchequer^oor,.  and  wliich  was  granted  26th  November  16S5,.and  though 
directed  to  the  Ckrk  Register^  and  mentioned  only  the  registers  in.  general,  yet  appears, 
to  have  been  filled  up  in  the  same  way  in  the  record  of  charters,  lib.  32.  No.  671,  but  I 
suppose  only  in.  the  csod  of  tbft  book,  fcnr.  they  do  not  appear,  (I  mean  the  chacters)  to 
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lutfe  been  inaeited  in  die  wder  of  tbdr  dates ;  therefiwe  «e  ocdered  this  dbarter  with 
our  deUtennoe  mi  tUs  petitioii  to  be  inserted  in  that  Uank. 

No.  84.    1 746,  July  I  •    Jean  Dekholm,  Petitioner. 

Trees  bding  a  long  vacancy  in  the  magistracy  of  thb  burgh,  Edinburgh,  by  the 
Bebels  stopping  die  election  at  Michaehnas  last,  the  question  was,  Whether  we  can 
ippcnnt  Magistrates  of  the  town  to  receive  resignaUons  and  grant  infeflments,  as  we  can 
SHieriffs  ?  The  difference  is,  that  Sheriffs  as  to  that  point  are  purely  minbterial  to  execute 
Alt  precept  of  sasine  granted  by  the  King,  whereas  Bailies  give  the  precept  or  charter  as  if 
tfiey  were  superiors.  But  the  President  thought  that  this  was  no  more  than  to  appoint 
an  ofioer  that  the  course  of  the  law  be  not  interrupted,  and  it  carried  to  appoint,  only 
Tinwald  and  I  did  not  vote ;  and  accordingly  th^  appointed  Bailie  Hamilton  one.  of  the 
last  Baifies. 

Upon  a  petition  iiom  the  town  clerks  and  others,  wilih  a  long  memorial,  the  Lords 
authorized  the  femr  Babies  of  last  year  to  recdve  resignations  and  grant  infeftments  of 
Ae  burgage  lands. 

The  Lords  this  day  (ISth  July)  nominate  and  appoint  Bailie  Gavin  Hamilton,  and 
two  or  three  mote,  or  any  of  them  in  that  part,  to  receive  amplications  from  insoiveot 
prisoners  upon  the  act  1696,  and  to  execute  that  act  This  was  on  the  petition  of  Jam«t 
Braidwobd,  and  some  weeks  ago  on  the  petiticm  c^one  Beugo. 

The  Lords  having  the  1st,  2d,  and  I8th  of  this  month  appcnnted  Bailies  fiir  giving 
insolvent  debtors  the  benefit  of  the  act  1696  in  the  town  of  Edinburgh  during  the  vacancy 
of 'the  magistracy,— -the  town  clerks  prayed  us  to  appoint  a  Dean  of  Guild  and  Councii, 
^hich  we  granted,  but  restricted  their  powers  to  sU^f^nng  encroachments  in  building  and 
preventing  vnfireemen^s  retoUii^. 

^o.SS.   1746,  June  6,  July  16.  Scott  <^in^  Fullebton,  &e. 

Tars  Lords  adhered  unanimously  to  die  Qrdinary^s  interioeotor  Aring  the  wideness  of 
the  hed(s  to  three  indies ;  tdly,  That  the  sc4es  of  the  cruives  must  bte  in  the  bottmn 
or  channd  of  the  river,  but  as  to  the  hdght  and  breadth  or  thickness  of  the  dike,  as 
there  was  no  line  regulating  them  nor  reason,  if  it  was  not  to  allow  the  salmon  to  leap 
them,  so  the  practique  in  the  river  Don  1666  seemed  founded  on  the  tenor  of  the  grant 
referring  to  former  possession,  and  that  in  1684  in  this  river  seemed  also  to  be  on  former  pos- 
session, at  least  that  in  1662  was  so  in  express  wends,  and  did  not  limit  the  breadth  but  only 
height :  Therefore  the  major  part  were  for  altering  this  interlocutor  as  to  that  point,  and 
found  no  suffident  cause  yet  shown  for  limiting  the  defender  as  to  the  height  or  breadth 
af  the  dike,  and  continued  the  rest  of  the  cause  till  Tuesday,  and  parties  procurators  to 
be  then  heard.  We,  June  11th,  after  hearing  these  two  days,  unanimously  altered  ^ 
the  Ordinary^s  interlocutor  with  reqMCt  to  the  side-dike,  and  found  that  there  was  no 
sufficient  eause  for  removiog  it  rince  the  soles  oi  the  cruives  are  ordered  to  be  lowered, 
abd  the  Ordinaicy  himself  agreed.  And  lastly.  We  unania?ously  adhered  to  the  Ordi* 
naiy's  interlocutor  orderii^  the  soles  of  the  cruives  to  be  lowered,  and  the  wideness  of  the 

2s2 
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hecks  rectified  under  the  penalty  of  L.50  sterling^  but  would  not  order  the  defender  to 
continue  them  so  under  that  or  any  other  penalty,  and  far  kw  would  we  annex  any. 
penalties  as  to  the  other  regulations,  viz.  Saturday's  slap,  drawing  up  the  hecks,  and  laying 
by  the  .     Several  of  us  inter  quos  Amiston  and  Tinwald  doubted  of  pur  powers. 

The  President  was  clear  we  had  powers.  Before  the  hearing,  I  was  doubtful.  But  I  re- 
membered, as  I  thought,  former  precedents,  besides  three  decreets  before  us  in  1666, 1684, 
and  1702,  where  the  Lords  had  enjoined  things  with  penalties,  and  I  remembered  (and 
at  last  found  it)  an  injunction  by  the  Chancellor  of  England,  12th  Geo.  I.  to  a  defender 
pot  to  print  a  book  without  licence  of  the  pui*suer  tlie  proprietor  under  the  penalty  of 
L.IOOO  sterling,  which  was  jxxxiuced  before  me  in  the  process  Booksellers  in  London 
against  Booksellers  in  Edinburgh.  The  Presidoit  also  instanced  penalties  on  pnxsurators 
to  compear,  &c.  and  Amiston  admitted  our  power  to  order  a  thing  to  be  done  under  a 
penalty  ;  and  therefore  agreed  to  the  interlocutor  as  to  lowering  the  soles  of  cruives  and 
as  to  the  wideness  of  the  heck,  but  would  not  agree  to  ascertain  the  penalty  of  future 
transgressions ;  and  so  it  carried.  Many  of  us  thought  the  penalty  by  far  too  high  as  to 
the  Saturday's  slap,  &c.  and  doubted  if  the  defender  could  be  made  liable  in  a  penalty 
for  his  servants,  and  were  for  other  limitations,  but  putting  the  negative  on  penalties  for 
future  transgressions  as  to  the  soles  of  the  cruives  and  wideness  of  hecks  put  an  end  ta 
that  dispute.  16th  July,  The  Lords  adhered  as  to  bringing  down  tlie  soles  of  the  cniivefr 
and  not  removing  the  side,  and  refusing  to  regulate  tlie  height  or  breadth,  but  found  that 
proper  penalties  ought  to  be  annexed  tp  future  transgresaons,  and  remitted  to  the  Ordinary 
to  regulate  these^ 

*«*  The  case  Minister  of  Luss  against  Colquhoun,  9th  July  1746,  is  here  referred  to» 

CoMPBODAif  being  convened  before  the  Bailie  of  Luss  fi>c  cutting:  wood  on  the 
Minister'^s  glebe,  went  on  to  cut  during  the  process,  wherefore  the  BaUie  decesned  him  in- 
L.24  to  the  Minister,  and  fined  him  in  L.40  to  the  Procurator-Fiscal,  and  ordained  him- 
to  find  caution  not  to  molest  the  pursuer,  or  to  cut  any  woods  in  the  glebe  in  time  coming, 
under  the  penalty  of  L.100  Scoots,-— and  Comprodan  presented  a  bill  of  suspension,— and  it 
h  tor  the  sake  of  die  tbiid  point,  the  Bailie^s  power  to  set  a  penalty  en  future  transgressions 
that  I  mark  tUs  case,.thi|t  being  so  dmilar  to  the  like  questioabe&re  us,,  the  case  of  Scott 
qf  Brotherton,  (supra)  with  respect  to  sahncHi  cruives.  The  Lords  wevet  divided  as  to 
both  last  pointfi,  but  th^  minority  refused  the  bill.  oC  suspension^ 

No.  S6^    1746^.  July  SL    James  Bbaidwood,  Petitionee. 

See  Note  of  No.  34. 

No.  37.  1746;.  July  8K    Thomas  OGiLTis^o^ain^ Captain  Hamilton. 

A  compliunt  being  made  of  Captun  Hamilton's  unwarrantably  forcing  the  possessicm 
of  the  petitioner's  tenants  cattle,  furniture,  &c.  Uiming  them  out  of  possession  of'  their 
farms,  and  setting  their  grass  fer  rent^  we  ordered  the  ooraplbint  to  be  serredi  and  Captain- 
Hampton  to  answer  in  five  days  after  servioe.  It  was  served  personally  the  85th  in  the 
forenoon,  and  no  answers  being  put  in,  we  found  him  guilty  of  a  contempt,  and  granted 
warrant  tp  commit  him  to  custody  until  he  find  caution  to  the  satisfaction' of  the  Sheriffs 
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of  the  county  where  he  shall  be  seized,  to  put  In  answers  against  the  first  of  November, 
and  also  to  pay  what  damages  shall  be  awarded*  I  juroposed  to  make  it  only  jndmo  ^sti 
eijuikaium  iolvi. 

*0*  The  case  is  again  mentioiied  thus : 

December  16,  1746. 

This  was  a  complaint  against  the  Captain,  for  spuilzieing  some  household  furniture, 
cows,  &c.  from  his  tenant  David  OgilVie,  on  pretence  of  his  being  in  the  Rebellion, 
whereby  he  was  in  hazard  of  losing  his  rent,  and  for  first  eating  the  grass  and  after  setting 
the  parks  of  two  other  tenants  who  had  no  accession  to  the  Rebellion,  for  which  the' 
Captain  got  L.16  sterling,  and  publishing  a  roup  of  the  then  growing  crop,—-which  was 
presented  to  us  the  end  of  July  last ;  and  as  the  offence  required  a  summary  and  extra- 
ordinary remedy,  we  ordered  the  Captain  to  put  in  answers  against  a  limited  day,  and  on 
his  failure  granted  warrant  to  apprehend  him  till  he  should  answer  and  find  caution 
judicatum  selvu  '  The  warrant  was  not  executed,  and  this  Session  he  put  in  answers 
excusing  his  contumacy  and  justifying  all  he  had  done,  and  pleading  the  act  of  indemnity. 
The  answers  which  were  drawn  by  Mr  Robert  Craigie,  late  Lord  Advocate,  made  some 
noise  here  and  at  London,  where  I  am  told  they  were  reprinted,,  and  greatly  cried  out 
against,  which  is  indeed  one  principal  reason  for  my  keeping  them.  The  importance  of  the 
question,  i,  e,  what  acts  were  justified  by  the  indemnity  made  us  appoint  a  hearing  in 
presence,  and  upon  the  hearing  we  imanimously  found  that  the  facts  complained  of  did' 
not  fall  under  the  indemnity,  and  therefore  allowed  a  proof.     Only  Leven  differed,  and* 
mentioned  a  defence  in  fact  that  had  not  been  mentioned  in  the  pleading,  that  the  Captain- 
£d  not  pocket  any  of  the  money  but  distributed  it  among  the  soldiers,  which  if  it  had 
been  alleged  from  the  Bar  and  offered  to  be  proved  I  should  have  had  more  difficulty  on: 
die  indemnity,  but  as  tliis  was  the  first  day  tliat  I  had  been  in  the  House  after  the  loss  of 
my  dearest  dear  wife,  who  was  the  joy  and  comfort  of  my  whole  life,  I  was  not  able  to* 
spesk  further  than  to  give  my  vote. — ^27th.  January,  On  a  reclaiming  bill  we  gave  an.  act 
before  answer  to  this  indemnity.. 

No.  38.     1747,  July  21.    CoM^nssAKiES  of  Edinbukgit  against  The. 

Commissaries  of  Dcnkeld. 

Pbefer  the  Commissaries  of  Edinburgh,  although  we  generally  agreed  except  Tinwald^. 
that  these  parishes  are  in  the  diocese  of  Dunkeld,  xmd  notwithstanding  the  6th  act  1609,; 
mt  inter  alios  renit.     December  ISth  Adhered.     I  was  in  the  Outer-House.. 

No.  39.     L7e47,  July  22.    JoHN  BLaib  against  Hugh  Blaze  of  Borgue. 

John  Blaik  sued  before  the  Commissaries  of  Edinburgh. a  declarator  of.nulUty  of  the 
marriage  of  Hugh  Blair  his  brother  on  the  ground  of  idiotiy  and  incapacity  to  consents 
The  .Commissaries,  after  examining  him  in  their  presence*,  gave  an .  act  for  piovijQg^  Tlie 
defender's  friends-presented  a  Inll  of  advocation,  1st,  that  this  reason  of  nullity  was  a 
novelty;  Sdly,  That  they  were  no  judges  to  try  idiotry,  which  could  only  be  done  by  an 
inquest    We  pretty  unanimously  refus6d.tbe  biU^  rtnit.  mnltym  Tinwaldv 
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No.  40.    1747,  Dec.  3.    Mobison  of  Ckaigleith  agamtt  Stewabts. 

A  DEBTOR  of  a  minor  in  an  heritable  sum  wanting  to  pay  the  money,  premonished  him, 
and  offered  a  bill  of  suspension  and  to  consign.  The  minor  was  willing  to  take  the  money 
and  reemploy  it,  (the  sum  was  L.IOOO)  but  then  his  administrator^in  law  was  abroad 
and  could  not  concur  in  discharging  the  former  security,  though  they  had  found  another 
debtor  to  take  it  The  Lords  would  not  appoint  a  curator  ad  hunc  effectum,  but  thought 
'they  could  themselvels  authorize  the  minor  to  dischaige,  but  before  they  would  do  so, 
they  remitted  to  the  Ordinary  to  enquire  into  the  sufficiency  of  the  new  security  offered, 
and  to  report 

No.  41.    1748,  Jan.  6.        Caveks  Douglas's  Case. 

Find  the  clmmant  lawfully  possessed  of  the  office  of  Sheriffship  and  etititled  to  a  recom«- 
pense  in  the  terms  of  the  late  act,  but  find  that  in  respect  of  the  private  act  in  1633  in 
his  favours  he  can  claim  no  more  than  L.30,000  in  recompense. 

No.  42.    1748,  Jan.  7.    Earl  of  Morton's  Case  as  to  Langtok. 

The  branch  of  his  claims  now  under  consideration  was  for  the  regality  of  Langtoii^ 
which  had  been  part  of  the  r^;ality  of  Morton,  but  was  conveyed  away  in  1666  cum  pru 
vSegio  regalUatia^  upon  which  charters  wera  granted  by  the  Crown,  and  has  been  since 
purchased  by  Lord  Morton.  The  Lords  found,  that  by  the  alienation  and  the  Crown 
charters  it  was  dissolved  from  the  reality,  and  that  the  primUgium  rtgaUtaiu  could  not 
pass  with  it,  and  though  it  now  was  again  purchased  the  regality  did  not  revive# 

No.  48.  1748,  Jan.  18.  Claims  of  D.  of  Douglas,  E.  of  Sutherland,  &e. 

Two  very  general  questions  were  before  the  Christmas  vacation  argued  at  the  Bar  very  fully 
because  many  of  the  claims  depended  on  them ;  viz.  1st,  As  to  regalities  evicted  or  heri- 
table Sheriffships  granted  since  the  acts  of  James  11.  1455,  Whether  ratifications  in  Par- 
liament were  suffident  to  sustain  them  ?  or  2dly,  If  the  positive  prescription  would  make 
them  valid  ?  and  informations  bebg  by  order  given  in  were  this  day  reported  by  Amisfam 
as  last  week^s  Prerident,  and  after  long  and  full  reasoning  (but  with  a .  thin  Bench)  we 
sustained  all  such  regalities  as  had  been  ratified  in  Parliament,  and  sustained  the  positive 
prescription  as  to  both,  but  gave  no  judgment  on  ratifications  of  Sheriffships,  the  Bar  not 
seeming  to  insist  upon  it,  (at  least  not  at  the  pleading)  though  I  believe  our  opinion 
would  have  been  the  same  as  to  them  if  it  had  been  insisted  for.  Against  the  first  part  of 
the  interlocutor  were  Amiston,  Tinwald,  (then  in  the  chair)  Monzie,  and  Murkle.  For 
it  were  Minto,  Drummore,  Haining,  Strichen,  ^ewalton,  and  I.  Dun  and  Kilkerraa 
(who  were  all  that  we  could  expect  present)  were  indiqiosed.  My  reason  in  short  was, 
that  the  questicm  ndther  was  por  could  be  of  the  power  of  the  Parliament  but  of  theif 
intention.  That  at  first  we  would  not  judge  of  reductions  at  the  instance  even  of  third 
parties  after  ratifications  in  Parliament,  as  appears  by  our  reference  to  Parliament  16th 
December  1561,  betwixt  Earl  of  Cakbness  and  Earl  of  Huntly,  in  our  sederun(4)ook. 
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flnd'othcn,  that  guvt  rise  to  act  l-Sth  1567,-«-that  finom  that  time  it  was  their  declared 
tteaniiig  in  the  acts  ttdooy  that  by  these  acts  they  <fid  not  hurt  third  partiea  unheard.  Not^ 
withBtaading  of  which  where  by  the  tenor  of  the  acts,  the  contrary  appeared,  we  never 
would  judge  contrary  to  them,  witness  10th  December  168S^  Earl  of  Bothes  against 
Gordon,  and  other  cases  therein  quoted.  And  as  to  the  Crown,  King  James  II.'^s  act  had 
proTided  a  special  remedy,  and  which  was  carefully  followed  in  all  after  annexations,  least 
the  Pazlisment  should  be  led  in  to  ratify  alienations  of  annexed  property  without  knowing 
it  was  annexed.  But  still,  if  the  Parliament  with  their  eyes  open  should  ratify  such  aliena- 
tiona  and  dispense  with  that  kw,  it  would  be  no  objection  that  it  was  only  a  ratification ; 
otfierwise  the  presumption  was,  that  the  Parliament  did  not  mean  to  annalzie  annexed 
property ;  that  such  was  the  meaning  of  the  annexations  both  by  James  II.  and  subse* 
quent  Kin/]^,  appeared  bj  our  act  of  sederunt  14th  March  1594,  afterwardur  made  an  act 
of  Parliament  247.  1597,  and  the  exception  contained  in  it,  by  which  it  is  plain  that  the* 
doctrine  since  adopted  by  some  lawyers  that  a  previous  dissolution  was  essentially  neces- 
sary was  not  then  true.  But  in  the  ratifying  erections  of  regality  tiie  Parliament  could 
not  be  misled,  for  though  they  might- not  know  that  lands  in  a  ratification  had  before- 
been  annexed  to  the  Crown  under  the  gsner&l  name  of  some  earldom,  lordship,  or  barony 
of  dlflPerent  name,  yet  they  behoved  to  know  that  the  erection  of  a  regality  was  what  could 
not  be  dcHie  without  their  absent ;  and  tberefc^e,  as  there  oould  be  no  question  of  the 
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power  of  King  and  Parliament,  I- thought  in  that  case  there  oould  be  none  of  their  inten^ 
tion.  Beddes,  I  did  not  think  the  Parliament  meant  those  ratifications  to  have  no  effect^, 
and  I  oould  not  dispute  die  Partiamenfs  power  to  give  them  all  the  effect  they  intended. 
We  seemed  to  agree  that  the  claimants  were  mistaken  as  to  the  Lords  of  articles,  and' 
that  they  were  not  iJways  chosen  by  the  Parhament,  often  before  it  But  how  the  private* 
acts  were  passed  in  ancient  times  we  coukl  not  knowj-^piobably  they  must  harve  first  passed' 
the  articles  where  the  Pailiament  sat  but  one  day.  Vide  my  Notes  on  the  back  of  Mr 
Murray  of  Philiphaugh'^s  daim  as  to  the  pcmit  of  the  poative  prescription,^-*we  were 
unanimous. 

No.  44.    1 748^  Jaiii  21 .    Eakl  ot  Morton*8  Claim  of  Justiciaky  ov 

Obkney. 

On  adviang  memorials  hine  indt  we  found  him  entitled  to  a  Justiciary,  but  only  sub- 
ordinate  to  the  High  Court  of  Justidary^.  and  therefore  not  entitled  to  any  separate 
recompense. 

%*  There  likewise  appears  in  the  manuscript  tfie  fdllowihg-  note  relative  to  Earl  of 
Morton^s  claim  of  the  regality  of  Aberdour,  under  date  16th  January  1748. 

This  bad  formerly  been  part  of  Da}keith,.but  having  sold  Dalkeith  to  the  King,  it  waa 
by  the  contiiu^t  declared  that  it  should  not  prejudge  bis  regality  as  to  his  other  lands^  and . 
i^berdour  declared  the  head  burgh. .  He  dmmed  diis  jurisdiction  over  many  lands  lying 
in  different  counties,  even  as  far  I  believe  as  Kirkcudbright,  whidi  were  dil  in  his  char* 
ters,  though  he  could  not  even  say  that  the  proprietors  of  these  lands  had  ever  owned  him 
as  their  superior.    He.  produced  documents  of  possession  by  holdmg  some  few  Courts  at 
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Aberdour,  but  showed  no  possession  as  to  those  lands  lying  in  other  jurisdictions.  As  to 
such  of  them  as  are  now  come  to  hold  of  the  King^  there  could  be  no  question  that  they 
were  thereby  dismembered  from  the. regality.  The  only  questicm  was  as  to  any  of  them 
that  might  be  found  yet  to  hold  ci  him^  and  some  of  us  thought,  (particularly  Dun,)  that 
exercising  this  jurisdiction  over  a  part  of  the  regality  preserved  it  as  to  the  whole.  But 
both  Amiston  and  I  thought  it  did  not,  and  that  these  vassals  had  acquired  an  immunity 
by  prescription,  unless  in  their  charters  their  lands  were  deugned  as  lying  in  that  regality. 
We  therefore  found  him  entitled  to  a  regality,  but  before  answer  as  to  the  extent  ordained 
him  to  shew  the  vassal's  rights  in  the  records  or  otherwise,  and  what  was  the  tenor  of 
them.  , 

No.  45.     1 748,  Jan.  26.    LoRDS  of  Regality  and  Bishops,  Claimants. 

These  were  claims  of  heritable  Biuliaries  of  regalities,  some  of  them  Bisliops  regalities 
and  others  lay  regalities. 

Upon  Armston^s  motion  this  day  was  appointed  for  hearing  counsel.  Whether  a  Lord 
of  regality  could  create  an  heritable  Bailiaiy  ?  and  2dly,  Whether  in  particular  a  Bishop 
who  himself  has  his  office  for  life  can  with  his  chapter  create  an  heritable  Bailie,  or  if  that 
is  not  a  dilapidation ;  and  we  gave  both  points  for  the  claimants,  renit  muUum  Amiston, 
et  Tihwald.     My  reasons  in  short  were,  first.  The  universal  custom ;  Sdly,  They  had 
the  same  power  to  do  so  that  a  Baron  had  to  create  an  beritaUe  Bailie,  and  that  he  did 
in  all  cases  where  he  feued  land  cum  curiis  et  bloodmitUy  for  it  was  only  as  his  Bailies 
they  could  judge;  Sdly,  M'Eenzie,  Tit.  Jubisdiction  of  Reoalitiss^  supposes  it; 
4thly,  In  all  the  decisions  of  this  Court  ancient  and  modem,  that  was  taken  for  granted, 
even  where  a  contrary  judgment  would  have  determined   the   question,  witness  the 
decision  1713,  betwixt  Duke  €(  Montrose  and  Amcaple,  touching  Amcaple^s  claim  to- 
the  heritable  Bailiary  6i  the  r^;aUty  of  Lennox;  and  a  decision  about  1610,  about  a 
gift  of  escheat  by  an  heritable  Bailie  of  regality  of  St  Andrews,  betwixt  Earl  of  Winton 
the  heritable  Bailie,  &c.  and  many  otliers ;  5thly,  The  act  of  annexation  1587  and  other 
acts  that  supposed  these  heritable  Bailiaries  to  have  been  lawful  grants.  As  to  the  second, 
besides  some  of  the  fcmner  arguments,  that  applied  also  here,  I  doubted  if  this  was  in  our 
law  a  dilapidation,  or  that  Bishops  were  upon  the  footing  either  of  ourliferenters  or  heirs 
of  entail :  That  the  Bishops  must  act  by  a  Bailie,  and  I  thought  his  commission  ought  to 
be  a  liferent  one,  and  all  the  dilapidation  by  making  it  heritable  was,  that  the  next  Bishop 
had  not  the  choice  of  a  new  Bailie  on  the  death  of  a  former  one :  That  with  us  nothing 
was  accounted  dilapidation  but  what  diminished  the  rental :  That  the  Bishop  was  pltnu9 
domtnua^  and  with  his  chapter  could  do  every  thing  that  another  proprietor  could,  where 
the  law  did  not  restrain  him,  and  that  was  only  not  to  diminish  liis  rental,  and  therefore 
oould  feu  out  his  property  lands  if  it  was  without  diminution  of  his  rental,  and  it  was  no 
dilapidation  that  his  successois  had  not  the  choice  of  new  tenants  or  new  entries,  and 
therefore  no  more  was  an  heritable  Buliary  a  dilapidation  ;  and  this  confirmed  by  89th  act 
1490,  which  expressly  mentions  heritable  offices  held  of  Prelates. 
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No.  46.    1748,  Jan.  26»Feb.  S.    Eabl  of  EaLiNTON'^s  Claim  of  She- 
riffship OF  Renfrew  and  Regality  of  Paisley. 

Bbyce  Blaie,  the  EarFs  author,  having  right  to  the  heritable  Sheriffships  of  Renlreir 
and  Bailiary  of  the  Regality  of  Paisley,  resigned  them  in  the  Crown'^s  hands,  for  which  he 
was  to  get  3000  acres  of  land  in  Ireland ;  but  the  King  being  unable  to  perform,  he  gare 
back  to  Earl  of  Eglinton  as  then  having  right  to  these  jurisdictions,  the  jurisdictions 
themselves,  but  redeemable  by  the  King  for  L.5000  sterling  with  interest,  upon  which  he 
has  possessed  from  1642  till  now,  and  he  claimed  the  L.5000  and  interest  The  right  to 
the  jurisdiction  was  admitted,  but  Lord  Advocate  insisted^  that  under  the  late  statute  the 
Earl  could  daim  no  more  than  what  should  be  found  the  true  and  just  value  of  these 
jurisdictions,  not  exceeding  L.5000,  because  a  redeemable  right  cannot  be  of  more  value 
than  if  it  was  not  redeemable ;  that  the  daim  supposes  a  part  of  a  right  better  than  the 
whole ;  that  the  King  might  when  he  pleased  renounce  the  right  of  redemption,  which 
could  not  make  the  daimanCs  right  of  less  value  than  it  was  before ; — and  we  accordingly 
so  found.  In  this  same  case.  Lord  Dundonald,  as  deriving  riglit  from  Earl  of  Aberoom, 
diumed  the  Lordship  of  Regality  itself;  and  indeed  there  was  a  right  to  it  of  th,e  date  of 
the  annexation  1587,  and  the  right  excepted  from  it,  and  renewed  again  in  1591,  and 
agreeably  to  it  in  1607  Semple^s  heir  was  entered  by  Abercom  by  a  precept  of  clare  constat^ 
but  the  act  1633  supervening,  the  charter  1642  was  granted  by  the  Crown  to  Bryce  Blair ; 
only  he  gave  a  bond  to  the  Treasury  that  it  should  not  prejudge  Abercom^s  right,  which 
seemed  to  respect  the  emtus  curuBy  and  since  that  time  Abercom  or  Dundonald  have  had 
no  possession ;  and  because  of  the  act  1633  we  dismissed  the  claim. 

No.  47.     1748,  March  1.    The  Cases  of  Urquhart  and  P.  Hepburn. 

Mb  Ubquhakt,  who  has  an  estate  in  the  shire  of  Cromarty,  particularly  the  barony  of 
Cromarty,  claimed  the  heritable  Deputy-Sheriffships  over  their  own  lands  which  bad 
been  granted  ori^nally  by  Urquharts  of  Cromarty  heritable  Sherifis  of  Cromarty,-— 
and  Hepburn,  as  adjudger  (in  trust  I  suppose)  from  Sir  John  Gordon,  entered  the 
like  claim  of  Deputy-Shniffship  over  the  estate  of  Invergordon;  and  each  of  them 
pretended  to  40  years  possession  except  as  to  a  part  of  Sir  John  Gordon^s  estate, 
whereof  the  heritable  Deputy-Sheriffship  was  granted  only  in  1731.  Some  of  us 
thought  that  the  Sheriffships  had,  renitenie  jurisprudential  in  many  cases  been  granted 
heritably,  and  though  after  the  act  1455,  yet  sustained  by  us  if  confirmed  by  40  years 
possesnon ;  yet  heritable  deputations  were  still  worse,  because  the  Sheriff  was  by  law 
answerable  for  his  Depute,  who  in  that  case  might  be  a  woman,  or  an  infant,  and  there- 
fore incapable  to  exerce.  But  splitting  shires  by  such  deputations  over  parcds  of  it  seemed 
inconsistent  with  the  nature  of  the  ofiice,  the  Sheriff-Court  being  the  King^s  Court,  and 
the  Sheriffs  and  their  Deputies  the  King's  Judges  over  the  whole  province,  and  his  Minis* 
ter  for  executing  the  laws  and  the  King*s  orders  over  the  whole,  which  such  a  Deputy 
could  not  do ;  that  none  of  these  Deputies  could  have  jurisdiction  outwith  his  own  bounds, 
aitd  the  Sheriff  could  not  create  another  Depute  within  the  bounds  of  the  heritable  She- 
riffship, so  that  there  never  could  be  one  Depute  having  jurisdiction  over  all  the  county, 
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and  therefore  could  not  exercise  any  act  of  jurisdiction,  nor  any  'other  part  of  his  ofllce 
that  behoved  to  be  over  the  whole  county,  and  therefore  couM  not  hold  any  SheriflTHead* 
Courts,  &a  nor  could  they  commit  one  to  the  county  prison  if  out  without  the  bounds  of 
'  their  jurisdiction,  and  they  could  not  lawfully  have  any  other  prison ;  and  whereas  it  was 
said,  that  the  Sherifi-principal  couldliold  Head-Courts,  what  woidd  be  the  remedy  if  the 
SherifF-prindpal  was  absent,  either  in  the  Kihg^s  service  or  otherwise,  or  if  a  woman  or 
infant  were  Sheriff-principal,  and  so  incapable  to  act,  and  if  positive  prescription  were 
proved  the  ^t  1617  was  very  strong,  but  as  to  a  part  of  this  there  could  be  no  prescription. 
However,  upon  the  vote  it  carried  to  sustain  these  jurisdictions.  For  it  were  Drummore, 
Hidning,  Dun,  and  Shewalton.  Against  it  were  Minto,  Monzie,  Tinwald,  and  I,  in  the 
chair ;  but  it  came  not  to  my  vote.  Amiston  decUned  himself.  Strichen  and  Murkle  did 
not  vote. 

No.  48.     1749,  Jan.  10.    John  Coutts  and  Co.  against  Ramsay,  &c. 

CouTTS  presented  a  bill  of  advocation  of  a  process  before  the  Conservator's  Court  at 
Campvere  which  on  report  we  refused  as  incompetent  He  reclaimed,  and  we  this  day 
refused  Vithout  answers.  It  is  not  very  clear  indeed  whether  they  h&ve  any  remedy  or 
what  is  the  remedy,  but  we  were  dear  that  we  had  no  jiuisdiction. 

No.  49.    1749,  Jan.  11.    Case  of  Sir  J.  Houston  and  Ma  G.  Beown. 

Yesterday  in  the  middle  of  a  cause  a  sort  of  complaint  came  firom  one  oi  the  Outer- 
House  clerks  to  Minto,  who  Iiad  been  a  little  before  examining  Sir  John  Houston  in  a 
cause  at  his  Lady'^s  instance,  and  had  left  it  to  the  cterk  and  lawyers  to  finish  when  he  was 
called  to  the  Inner-House;  that  after  .he  was  gone,  upon  a  question  being  proposed  by 
Mr  Brown,  Kr  John  had  called  him  <<  an  impertinent  or  insignificaiit  puppy,"^  and  that  a 
squabble  had  like  to  have  ensued  had  they  not  been  separated^  The  President,  upoHf  beti^ 
shown  this^  immediately  kushed  the  House,,  and  we  sent  two  maoers  with  a  signed  warrant 
to  search  for  and  apprdbend  Sir  John  Mid  bring  him  before  the  Courts  and  in  a  very  little 
time  they  found  and  brought  him.  The  House  was  again  hushed,  and  first  Sir  John  and 
next  Mr  Brown  separately  examined.  The  fact  was,  that  Mr  Brown  said  to  Mr  T.  Hay, 
Sir  John'^s  lawyer,  ^  that  with  his  leave  he  would  put  a  question  to  Sir  John  ;^  and  the 
question  hfaaig  put,  Mr  Hay  said  <^  he  thought  it  already  answered  by  a  written  con- 
descendence that  he  had  signed  for  Sir  Joha^  which  he  showed  hkn  ;  but  Brown  after 
reading  thoii^ht  the  question  not  answered,  and  therefort  desired  to  have  it  answered,,  on 
whidi  Sir  John  turning  to  Mr  Hi^  said^  ^  Am  I  obliged  to  answer  every  question  that 
an  impertinent  (or  as  some  called  it  insignificant)  puppy  will  put  to  me  ?^  whereupon 
Brown  took  Sir  John  by  the  nose  and  squeezed  it  about,  and  then  they  were  both  seized 
and  separated  by  those  present.  As  the  day  was  far  spent  before  these  examinations  were 
finished,  we  committed  Sir  John  to  the  tolbooth  of  Edinburgh,  and  Brown  to.  the  Canengate 
tolbooth  till  this  day,  and  ordered  the  persons  present  to  be  dted  to  attend.  And  this 
day  we  again  hushed  the  House  and  examined  the  witnesses,  none  being  allowed  to  remain 
Wt  these  two,  and  a  friend  or  two  with  Sir  John.  The  fact  came  out  as  aboye:  Only  one 
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witness  said,  that  Sir  John,  after  his  nose  was  squeezed,  put  his  right  hand  towards  his 
sword  when  he  was  gnpped.  We  then  removed  them  to  consider  of  the  case,  and  at  re- 
moving, Sir  John  left  a  signed  p^ier  be^ng  pardon  of  the  Court,  and  wishing  no 
further  censure  m%ht  be  inflicted  on  Mr  Brown ;  and  a  little  after  Mr  Brown  sent  in  a 
paper  much  of  the  same  sort  In  advi^ng,  it  was  agreed  that  before  icesolving  on  the 
censure  the  President  should  acquaint  Sir  John,  that  it  was  expect^  that  of  himself  he 
should  ask  pardon  of  Mr  Brown  of  the  injurious  expres^on,  and  promise  that  he  would 
retain  no  further  resentment  of  what  had  passed,  and  as  the  promise  was  made  in  face  of 
Court  they  would  look  on  it  as  made  upon  honour^  though  that  was  not  a  style  the  Court 
used  ;  and  that  Mr  Brown  should  be  acquainted  the  Court  expected  that  of  himself  he 
would  ask  pardon  of  Sir  John,  and  make  the  like  promise.  Sir  John  said,  <^  If  the  Court 
would  order  him  he  would  do  any  thing  in  obedience  to  their  order,  but  had  nothing  of 
himself  to  acknowledge  ;^  and  after  being  agiun  and  again  pressed,  he  said  to  Mr  Brown, 
<<  Since  the  Court  desires  it,  I  in  obedience  to  tliem  beg  your  pardon  (^  and  Mr  Brown 
immediately  answered  in  substance,  ^  That  he  was  sorry  for  what  had  happened^  and  since 
you  beg  my  pardon  I  also  beg  your  pardon,  and  if  Sir  John  is  willing  to  promise  that 
diere  shall  be  no  more  of  it,  he  was  ready  on  his  part  to  make  the  like  promise  i"  but  Sir 
John,  after  a  good  deal  of  speaking,  refused  to  make  any  promise ;  and  thereupon  as  it 
was  then  two  b*dock,  and  the  Coiut  of  Tonds  to  be  held,  we  remanded  Sir  John  back  to 
prison,  and  only  ordered  Mr  Brown  to  appear  Uv-morrow  at  ten  o^clock.  And  12th 
January  Sir  John  and  Brown  both  promised  to  keep  the  peace,  and  thereon  we  pronoun- 
ced sentence,  fining  each  of  them  in  500  merks  to  the  poors*  box,  and  each  of  them  to  find 
bail  with  one  or  two  cautioners,  under  the  penalty,  to  keep  the  peace  both  in  general  and 
with  one  another  for  two  years,  under  the  penalty  of  L.500  sterling,  to  be  paid  in  case  of 
contravention  to  any  of  our  clerks,  to  be  disposed  of  as  the  Court  shall  direct 

No.  50.    1749,  Dec.  18.    Feiendly  Insubance  Company  against  fnz 

Royal  Bank. 

In  this  question  so  many  of  the  Lords  were  concerned  in  the  Bank  and  Insurance 
Office  that  there  did  not  remain  a  Court,  and  therefore  we  would  not  allow  them  to  de- 
chne  themselves;  nor  the  Justice-Clerk,  although  an  Extraordinary  Director  of  the 
Bank ;  but  we  allowed  Lord  Milton  the  Depu^-Governor  to  decline  himself. 

No.  51.    1750,  Jan.  5.    Collectoe  Shaw  against  Collectoe  Geosset. 

An  action  at  Collector  Shaw's  instance  against  Grosset  for  a  half  of  the  prosecutor's 
share  of  certun  smures  of  tobaoco  as  first  discoverer  on  the  act  21  9no  Geo.  I.  §  7.  wa.<^ 
found  not  competent  in  this  Court,  and  therefore  the  process  dismissed. 

*    No.  52.    1750,  July  28.    John  Dunlop  against  Kennoway. 

NiKKTY  hogsheads  of  lintseed  imported  from  Holland  bding  seized  and  condemned  by 
the  Justices  of  the  Peace  of  Stirlingshire  as  insufficient  for  sowing,  and  imported  contrary 
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to  the  act  13th  Geo.  II.,  and  a  bill  of  suspenaon  being  offered,  for  tliat  the  Jiutioes  are 
only  made  judges  for  such  seed  asoffered  to  sale;  2dlj,  That  it  isonly  in  that  event  that 
any  penalty  is  imposed,  but  neither  penalty  nor  forfeiture  on  the  bare  importation ;  3dly, 
That  the  seed  was  discoloured  by  a  tedious  passage,  but  offered  to  prove  by  making  the 
experiment  that  it  was  sufficient  even  for  sowing.  But  the  Lords  found  the  bill  not  com- 
petent before  them  and  therefore  refused  it.  But  the  President  thought  the  Quarter 
Sessions  might  yet  receive  an  appeal. 

No.  58.     1751,  Jan.  16.    The  Duke  of  Athol,  &c.  against  Murray. 

GfiosssT  employed  his  servant  Murray  to  receive  the  customs  for  him,  and  after  he  had 
done  so  for  some  time,  Bisset  and  one  Edwards  became  securities  for  him  by  a  bond  for 
L.500  to  the  King;  the  condition  was,  that  he  should  faithfully  account  to  Grosset  for 
duties  received  or  to  be  received  by  him ;  and  some  time  thereafter  Murray  having  died, 
Bisset  and  Edwards  gave  a  new  bond  also  in  the  Eing^s  name  for  L.1000,  whereof  the 
conditions  were  the  same ;  and  Murray  counted  often,  and  there  was  always  a  large  balance 
in  Murray^s  hands,  and  in  1745  the  balance  was  above  L.1100,  when  Grosset  dismissed 
him,  and  took  out  extents  out  of  Exchequer  against  Bisset  and  Edwards  on  the  last  bond. 
They  applied  several  times  to  liave  them  set  aside  by  the  Barons,  which  was  refused ;  and 
at  last  the  Duke  of  Athol  being  it  seems  bound  by  paction  to  relieve  Bisset,  tliere  were 
sundry  communings,  and  at  last  Bisset  paid  L.500  to  Grosset  and  got  a  total  discharge ; 
but  as  Edwards  had  not  the  money  he  put  in  a  plea  of  conditions  performed,  and  Grosset 
(or  rather  Lord  Advocate)  put  in  a  replication  assigning  a  breach  of  conditions,  and 
Edwards  put  in  a  rejoinder,  so  that  issue  was  joined  as  early  as  1747,  and  before  that 
time  (it  was  said)  Grosset  had  paid  up  the  balance  due  by  him  to  the  Crown,  at  least  had 
in  payment  of  that  and  subsequent  collections  paid  more  than  the  balance  amounted  t6 
wheQ  he  dismissed  Murray.  Then  the  Duke  of  Athol,  Edwards,  and  Bisset,  pursued 
reduction  in  this  Court  of  the  said  bonds  to  the  Crown,  wherein  they  called  the  Officers  of 
State,  alleging  that  they  were  fraudfuUy  induced  by  Grosset  to  sign  the  bonds ;  and  3dly, 
That  his  accounts  with  Murray  were  fraudulently  made  up,  and  concluded  that  the  bonds 
bang  reduced,  the  L.500  paid  by  Bisset  should  be  restored.  And  about  the  same  time 
this  reduction  was  raised,  Grosset  pursued  an  adjudication  of  Edward^s  estate,  wherein 
the  reasons  of  reduction  were  repeated  as  defences.  In  the  reduction  Grosset  objected  to 
the  jurisdiction,  first  on  the  Exchequer  act  8i?o  Anrutf  and  2d]y,  on  the  lis  pendens  in 
Exchequer  by  the  issue  joined.  On  the  Ordinary^s  report  for  advice,  we  first  repeUedthe 
declinature,  but  on  reclaiming  bill  and  answers  we  appointed  a  hearing  in  presence,  and 
then  informations,  which  were  this  day  reported  by  the  President.  It  was  answered  to 
the  objection,  that  Murray  had  no  deputation,  nor  had  Grosset  power  to  give  him  any, 
and  therefore  the  bond  was  unwarrantably  taken  in  the  King'^s  name;  Sdly,  That 
though  it  had  been  warrantably  taken,  yet  if  it  was  extorted  by  force  or  elicited  by  fraud, 
the  party  injured  must  have  his  remedy  at  common  law,  and  if  violence  had  been  used  it 
could  have  been  tried  in  the  Justiciary  and  damages  given ;  Sdly,  That  now  the  Crown 
being  paid  by  Grosset  the  Crown  had  no  interest  in  the  question,  and  it  ceased  to  be  a 
revenue  debt ;  4thly^  Grosset  had  acknowledged  the  jurisdiction  of  this  Court  by  his  pro- 
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cess  of  adjudication,  in  which  all  the  grounds  of  this  reduction  were  proponed  as  defences ; 
and  as  to  the  lis  pendens  in  Exchequer,  that  the  extents  all  passed  of  course,  and  one  of  the 
Barons  refusing  to  stay  execution  of  them  could  not  make  a  lis  pendens^  and  as  to  the  plea 
entered  of  conditions  performed,  that  was  what  Edwards  was  forced  to  for  preventing  the 
execution  of  the  extents.     Answered,  That  whether  Grosset  could  lawfully  give  a  depu- 
tation or  not,  yet  since  Murray  was  to  intromit  and  did  intromit  with  the  King^s  revenue, 
the  bond  was  regularly  taken  in  the  King'^s  name,  and  behoved  to  be  so,  and  he  and  his 
sureties  by  the  Exchequer  act  could  be  tried  for  such  intromission  only  in  Exchequer.  To 
the  second,  That  whether  there  Hes  relief  from  equity  against  such  bonds  on  account  of 
fraud  or  any  other  ground,  can  only  be  tried  in  the  Court  of  Exchequer  by  bill  in  equity. 
To  the  third,  That  as  there  is  in  Court  no  proper  evidence  that  the  money  is  paid  to  the 
Crown  by  Grosset,  so  if  there  were,  as  he  is  entitled  to  relief  against  Murray  and  his 
sureties,  he  is  also  entitled  to  the  aid  of  the  Court  of  Exchequer  against  these  sureties,  and 
he  has  got  it     To  the  fourth,  Edwards  could  be  under  no  force  but  what  was  legal  and 
just,  to  enter  any  plea  in  the  Court  of  Exchequer,  and  if  the  Exchequer  had  not  the  juris- 
(fiction,  they  would  huve  sustained  a  declinature  or  demurer  to  the  jurisdiction ;  and  if  thev 
had  jurisdiction,  then  it  is  /tv  pendens  by  the  plea  entered  and  issue  joined,  and  the  process 
of  adjudication  is  founded  on  the  very  words  of  the  Exchequer  act,  whereby,  even  for  debts 
purely  and  properly  revenue  debts  due  to  the  Crown,  lands  in  Scotland  cannot  be  affected 
but  according  to  the  rules  and  forms  of  the  law  of  Scotland,  and  therefore  the  suing  such 
adjudication  in  this  Court  is  no  acknowledgment  of  our  jurisdiction  to  try  the  justice  of 
the  debts  directly  contrary  to  the  whole  purport  of  that  act     The  President  had  formerly 
been  for  repelling  the  declinature  but  owned  that  on  conadering  the  case  he  had  altered  his 
opinion.     He  was  dear  that  the  bond  was  rightly  taken  in  the  King^s  name,  and  that  the 
debt  due  to  the  Crown  could  only  be  tried  in   Exchequer ;  only  he  doubted  whether  it 
might  not  make  a  difference,  if  the  whole  debt  du^  by  Grosset  to  the  Crown  was  paid  ; 
he  thought  that  if  that  debt  was  still  owing  the  Court  was  only  giving  its  aid,  the  trial 
could  only  be  in  Exchequer,  but  did  not  know  if  the  case  was  the  same  when  the  aid  was 
ffven  after  the  Crown  was  paid  up ;  but  as  there  was  here  no  proper  evidence  that  the 
Crown  was  paid,  and  as  there  was  a  Us  pendens  by  the  issue  joined,  he  thought  there 
might  be  a  collision  of  jurisdictions  if  we  sustained  this  process.   We  all  agreed  with  him ; 
only  as  to  the  specialty  of  the  monies  being  paid  to  the  Exchequer,  that  Court  has  no 
jurisdiction  but  what  this  law  has  given  it,  and  if  after  payment  to  the  Crown  it  could  not 
be  considered  as  a  revenue  debt  and  within  the  jurisdiction  of  that  Court,  how  could  the 
Exchequer  in  any  case  after  such  payment  give  the  aid  of  the  Court,  which  they  do  every 
day ;  and  therefore  the  giving  that  aid  daily  without  complaint  it  to  me  an  argument  that 
it  still  is  conndered  as  a  revenue  debt;  and  within  their  jurisdiction  ;  and  there  might  be 
a  great  collision  of  jurisdictions  if  the  account  1)etwixt  the  Crown  and  Grosset  could  only 
be  settled  in  the  Exchequer,  and  the  account  betwixt  Grosset  and  Murray  and  his  sureties 
were  to  be  settled  before  us.     However,  I  mentioned  one  doubt,  viz.  if  any  third  party 
besides  Grosset  had  fraudulently  induced  Bisset  and  Edwards  to  grant  this  bond  for 
Murray,  though  they  must  have  performed  to  the  King  and  to  Grosset,  yet  could  not 
that  third  party  .have  been  sued  on  that  fraud  in  this  Court  to  repair  their  damages  i  vx 
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which  question  the  Grown  or  Grosset  would  have  no  interest ;  and  therefore  I  moved  a 
doubt^  whether  in  the  question  of  jarisdiction  it  would  make  any  difference  that  Grosset 
himself  was  charged  with  the  fraud,  that  is,  though  I  thought  we  could  not  meddle  with 
the  bond  to  reduce  it  as  was  concluded  in  this  action,  nor  with  the  accounts  stated  between 
Grosset  and  Murray,  or  the  frauds  charged  as  arising  from  these  accounts,  yet  might  not 
this  tlourt  have  jurisdiction  as  they  would  against  a  third  party,  so  against  Grosset,  to 
try  whether  hei  had  by  any  fraud  elicited  from  them  that  bond,  to  the  effect  of  decern- 
ing him  to  relieve  them  of  it  P  The  President  thought  we  would  have  jurisdiction  against 
a  third  party,  but  against  Grosset  he  thought  it  would  make  a  collision  with  the  Exche^ 
quer,  and  we  all  agreed  to  sustain  the  objection.  Oiu:  interlocutor  finds  that  we  have  no 
jurisdiction  to  proceed  while  the  suit  against  Edwards  depends  in  Exchequer. 

No.  54.     1751,  (1741)  Juije  26,  SO.    SiR  ROBERT  Pringle,  &c  against 

Earl  of  Home,  &c. 

Justices  of  Peacs  of  Berwickshire  anent  the  place  of  meeting  delayed  till  Tuesday, 
—-26th  June  1741.  ^ 

This  delayed  till  this  day,  SOth  June,  to  the  end  that  the  ancient  commissions  in  1617 
and  1661  might  be  produced,  which,  at  least  those  in  1617,  undoubtedly  would  havf  de- 
termined the  point.  But  it  being  now  reported  that  none  of  these  commissions  were  to 
be  found,  the  Lords  found  that  the  head  burgh  was  the  place  where  the  Quarter  Session 
were  to  meet,  and  therefore  suspended  the  order. 

No.  55.     1751,  July  4.     Belchies  against  The  Governor  of  Edix- 

BURGH  Castle. 

This  was  a  complaint  for  the  sentry  at  the  Castle  refuung  access  to  a  messenger  to  the 
Castle  to  execute  letters  of  second  diligence  against  the  Lieutenant  The  answers  ad- 
ffiitted,  that  the  King^s  letters  behoved  to  have  course  and  be  executed  in  the  Castle,  but 
seemed  to  import,  that  in  fact  it  was  impracticable,  or  behoved  to  depend  on  the  pleasure 
of  the  Grovemor  for  the  time.  As  no  fact  was  directly  charged  on  the  Deputy-Governor  and 
Lieutenant,  if  it  was  not  that  they  had  not  given  general  orders  when  any  such  officer 
of  the  law  demanded  admittance  either  to  admit  him  or  to  acquaint  the  Grovemor  that  he 
might  admit  him,  or  show  cause  why  he  did  n»t ;  therefore  we  assoilzied  the  Deputy- 
Governor  and  Lieutenant,  but  found,  that  the  Commander  of  the  Castle  for  the  time 
is  bound  to  ^ve  access  to  the  officers  of  the  law  to  execute  the  King^s  letters  in  the  Castle. 

No.  56.    1751,  July  25.    Alexander  Goldie  against . 


Mr  Goldie  this  day  presented  an  advocation  of  a  process  against  him  before  the 
Ma^tmtes  of  Edinbuigh  for  L.4.  sterling  on  his  privily  as  a  member  of  Court  .  I 
doubted  whether  on  the  words  of  the  jurisdiction  act  the  privilege  wa^any  exception,  and 
therefore  reported  it ;  and  the  Lords  £buud  the  privilege  still  sub^ted^  and  therefore  I 
passed  the  bill 
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No.  57.     1752,  Jan.  15.    Abchibald  and  Ai^exandee  M*Duff  offoinst 

Meliss. 

AiCHiBAXD  M^DuFF  wanting  a  hogshead  of  lintseedto  sow,  applied  to  Alexander,  whose 
Kntseed  not  being  come  home,  appUed  to  Meliss  for  a  hogshead,  to  be  repaid  by  a  hogshead 
of  Alexander's  when  come.  Mellis  had  bought  a  hogshead  from  Boog,  at  least  from 
McDonald,  who  had  bought  two  from  Boog,  out  of  six  hogsheads  that  he  bad  bought  from 
Colin  Brown,  the  importer,  and  the  whole  was  in  Colin  Brown's  cellars  ;  therefore  Meliss 
carried  the  two  M^Duffs  to  Brown's  cellars,  where  Archibald  got,  and  carried 
away  a  hogshead  of  lintseed,  which  Alexander  M^Duff  repaid  with  a  hogshead  of  his 
own.  The  hogshead  proved  insufficient  after  being  sown,  and  therefore  Archibald  and 
Alexander  M^Duff  sued  Meliss  before  the  Magistrates  of  Perth  for  damages,  and  the 
Magistrates  decerned  in  L.4.  15s.  as  the  value  of  the  lintseed,  in  terms  of  the  act  18th 
Geo.  n.  and  L.8^  lOs.  sterling  of  fine.  Meliss  obtained  suspennon ;— -which  coming 
before  Lord  Monzie,  he  found  suspension  not  competent,  and  this  day  we  adhered.  KiU 
kerran  thought  that  a  loan  of  lintseed,  or  exchanging  it,  would  not  fall  under  that  act, 
which  mentions  selling  or  vending ; — and  I  at  first  had  the  same  difficulty,  till  I  con- 
sidered that  Archibald  M^Duff  bought  the  lintseed,  and  therefore  he  «iu:ely  had  actioiv 
on  the  statute  against  one  or  other ;  and  surely  it  was  more  proper  against  Meliss  than 
Alexander  M^Duff;  and  if  he  had  it  even  against  Alexander,  then  Alexander  must  have 
it  against  Meliss,  though  the  case  might  be  different  if  a  farmer  who  had  got  lintseed 
only  for  his  own  use,  for  sowing  his  own  grounds,  not  then  ready,  should  lend  it  to  a 
neighbour  whose  ground  was  ready,  to  be  repaid  in  kind ;— but  Kilkerran  observed  fur- 
ther, that  if  we  allowed  barter  or  exchange  not  to  fall  under  the  act,  it  might  often  be 
eluded,  and  that  of  old  most  sales  were  by  barter,  and  are  so  still  in  many  places. 

No.  58.      1752,  Feb.  19.     Maroaret  Sempls  against  Elspeth 

Marshall^ 

Marshall  sued  Semple  for  coming  into  her  house,  and  widiout  provocation,  beatiiig 
and  abusing  her,  and  concluded  for  a  fine,  and  to  be  otherwise  punished.  The  Sheriff 
of  Edinburgh  found  the  libel  relevant,  and  examined  one  witness,  the  pursuer's  daughter, 
-—when  the  cause  was  advocated.  Dun  remitted  the  cause,  and  Semple  reclaimed,  for 
that,  1st,  there  was  no  warrant  for  the  dtation  to  the  Sheriff  Court;  2dly,  it  being 
libelled  by  way  of  hamesucken  and  punishment  beudes  the  fine  concluded  that  might  go 
very  deep,  and  could'  only  be  tried  by  a  Jury ;.  Sdly,  that  the  daughter  waa  an  inhabile 
witness.  But  we  adhered.  We  found  indeed  the  Sheriff ^s  proceedings  irregular;  but 
now  the  process  was  by  the  defender  brought  to  this  Court,  and  no  new  citation  was  ne- 
cessary^ therefore- thought  the  Sheriff  proper  to  remit  to.  Ma^strates  of  burghs  md 
Justices  of  Pieace,  as  well  as  Sherifl^,  try  all  manner  of  riots  without  Jury,,  when  the 
punishment  goes  even  the  length  of  whip[nng,  correction-house,  or  banishment  out  of  fho. 
jurisdiction ;  and  the  place  made  the  daughter  a  necessary  witness. 


•  X 
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No.  59.     1 752,  Dec.  1 9.    Thomson  against  Stkaiton. 

Some  Excise  officers,  on  a  warrant  to  search,  having  broken  open  cellars  and  seized  four 
hogsheads  of  white  wine,  which  are  not  exciseable,  but  under  the  Customs,  and  were 
condemned  in  Exchequer  for  not  paying  duty,  Straiton  sued  the  officers  before  the 
Justices  of  the  Peace  for  damages,  and  charged  certain  other  irregularities  in  the  seizure. 
— The  cause  was  advocated,  and  it  was  objected  that  this  could  only  be  tried  in  £xche« 
quer.  AnsweJred,  that  before  the  act  9th  Geo.  II.  the  manner  of  seizing  was  part  of  the 
issue  tried  in  Exchequer,  and  then  indeed  there  might  be  danger  of  collision  of  jurisdic* 
tions,  but  since  that  act,  that  is  no  part  of  the  issue  there,  and  therefore  triable  as  any 
other  injury.  Drummore  found  the  process  competent ;— but  on  a  reclaiming  bill  and 
answers,  we  agreed  to  supersede  tiQ  we  should  have  a  conference  with  the  Barons. 

No.  60.     1 753,  Jan.  81.    Bruce  against  French,  Procurator-Fiscal. 

A  person  who  had  qualified  to  the  Government  several  times  since  1745,  and  once  par- 
ticularly as  Baron  Bmlie  to  one  Gentleman,  and  lodged  his  certificate  of  his  having  done 
so  in  the  Sherifi^-Court  of  Aberdeen  in  terms  of  the  jurisdiction  act,  was  afterwards 
employed  as  Baron  Bailie  by  another  Gentleman  and  neglected  to  qualify  again,  for 
which  being  sued  the  Sheriff  fined  him  in  the  statutory  fine  of  L.IO,  which  he  suspended, 
because  he  had  already  qualified  as  Baron  Bailie  to  another  Gentleman  and  lodged  his 
certificate.  The  question  was  reported  to  us  by  Lord  Minto,  and  we  suspended  the  let- 
ters simplicitcrf  rcnit.  President  20th  February,  Adhered,  and  refused  a  bill  without 
answers. 

No.  61.     1853,  Aug.  7.    Auchincloss,  &c.  Supplicants. 

See  Note  of  No.  4.  voce  Exjecution. 

No.  62.     1753,  Dec.  11.    Justices  of  Peace  of  Fifeshire,  Petitioners. 

Last  week  a  petition  waa  presented  to  us  from  ten  or  eleven  of  these  Justices,  men- 
tioning a  complaint  of  a  riot  brought  befcnre  them  isigiunst  some  Excise  officer^  who  had 
broken  into  a  house  belonging  to  Grenend  Sinclair,  and  justified  themselves  by  the  pretence 
of  a  writ  of  asmstance  from  Exchequer,  and  a  deputation  to  two  of  them  to  act  as  officers 
of  Customs,  that  a  writ  of  certiorari  from  the  Exchequer  for  removing  that  process  into 
the  Court  of  Exchequer  was  served  upon  them,  and  that  when  thereafter  they  pronounced 
sentence  fining  the  defenders  and  committing  them  to  prison  till  payment,  the  Court  of 
Exchequer  had  issued  an  order  to  the  keeper  of  the  prison  to  set  them  at  hberty,  and 
praying  relief  from  us,  and  containing  also  snndry  expressions  not  at  all  respectful  to  the 
Court  of  Exchequer.  We  thought  proper  to  take  the  petition  under  consideration  with 
shut  doors.  Several  disapproved  of  what  the  Exchequer  had  done,  for  that  a  process  of 
riot  was  truly  not  within  th^  jurisdiction,  and  therefore  though  we  had  no  jurisdiction 
over  them,  proposed  that  we  should  desire  a  conference.     Others  inter  quoa  ego  were  of 
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the  same  opnum  as  to  the  point  of  jurisdiction.  But  as  every  Court  must  judge  of  its 
own  jurisdiction  in  questkms  coming  regularly  before  the  Court,  and  in  this  the  Court  of 
Exchequer  must  judge  of  their  own  jurisdiction,  and  we  had  no  power  to  review  or  alter 
their  jurisdiction,  we  could  give  the  petitioners  no  relief,  though  the  Court  of  Exche^ 
quer  should  diflRer  from  us ;  and  as  this  process  was  not  brought  into  this  Court  we  could 
give  no  judgment  in  it,  nor  could  we  regularij  take  notice  of  the  proceedings  in  Exdbe- 
quer;  and  therefore  thought  we  should  refuse  to  receive  this  petiti<m,  and  thought  that  it 
was  not  a  proper  oocaaon  of  desiring  a  conference.  At  the  same  time  we  thought  it  was 
of  great  importance  to  both  Courts  to  have  the  point  of  jurisdiction  setded,  and  were 
therefore  desirous  to  luwe  a  conference,  and  I  took  notice  that  in  a  case  extremely  similar 
to  this,  viz.  Straiton  of  Laurieston  against  Thomson  and  other  excise  officers,  we  had  19tk 
December  last  superseded  the  deciflion  of  the  question  of  our  jurisdiction  till  we  should 
have  a  conference  with  the  Barons,  for  which  end  a  Committee  was  then  named,  but 
through  the  late  Prendent^s  indisposition  and  death  it  had  never  gone  further ;  and  there- 
&re  proposed  to  renew  tiie  former  order,  and  to  desire  the  conference  upon  the  subject  of 
that  process  without  taking  any  notice  of  this  petition.  The  Court  agreed  to  this  motion, 
and  the  former  order  was  renewed  on  Thomson^s  petition  against  Straiton,  and  as  I  hap- 
pened to  be  then  in  the  chair  I  was  ordered  to  acquaint  the  Barons,  and  I  sent  clerk 
Gibson  to  Baron  Mauleasananl&icscifrt^toacquainthimof  whatwehaddone,  andtoask 
his  opinion  ef  the  proper  method  of  giving  that  notice ;  and  the  derk  reported,  that  after 
conferring  with  the  Barons,  he  said  that  the  4ast  conference  that  they  had  demanded  with 
us,  (whkh  was  on  tiie  subject  of  the  prinripality)  they  sent  the  Eing*s  Advocate  to 
acquaint  Lord  Preadent,  and  since  he  was  not  now  here  we  ought  to  send  one  of  the 
solicitors.  We  doubted  whether  they  were  bound  to  carry  the  message,  but  the  point  of 
fimn  was  not  worth  disputing,  and  they  were  willing  and  were  sent  both,  and  the  Barons 
i^reed  to  the  conference.  But  clerk  Gibson  had  before  insinuated  that  it  was  doubtful 
if  our  message  had  been  on  the  subject  of  the  Justices  petition  whether  they  would  have 
agreed  to  any  conference.  Then  we  delayed  till  this  day  the  further  consideration  c^  the 
Justices  petition,  (the  doors  still  shut  as  before,  only  the  two  lawyers  Messrs  Lockhart 
and  Elliot  present)  whom  we  heard  at  the  Bar  in  justification  of  the  expressions  in  the 
petition,  and  they  declared  they  did  not  mean  to  give  offence.  But  they  thou^t  it  of 
great  importance  that  sudi  causes  should  not  be  brought  into  Exchequer,  which  Court 
behoved  to  judge  according  to  English  law,  whereas  our  laws  in  Scodand  were  still  pre- 
served in  matters  that  did  not  concern  the  revenue ;-— aHer  which  tiiey  were  also  removed, 
and  Che  Court  i^reed  to  refuse  to  recmve  the  petition ;  tiiat  there  were  sundry  expressions  in 
it  not  respectful  to  the  Court  of  Exchequer,  and  which  were  the  petition  to  go  into  the 
record  behoved  to  be  delete  or  varied.  But  as  the  petition  was  not  to  be  received,  it  was 
<Hily  necessary  to  acquaint  the  lawyers  that  the  Court  was  dissatisfied  witii  it,  and  to  cau- 
tion them  against  such  petitions  in  time  coming.  And  tiien  the  door  being  opened  and 
the  lawyers  called,  Justice-Clerk,  who  is  President  this  week,  cautioned  them  acoonLr 
ingly. 

.  8  G 
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No.  6S.'  175S,  Feb.  6,  Dec.  18.    The  Duke  or  Douglas  against  Two 

Justices  of  Peace. 

In  a  case  reported  for  advice  by  Kilkernm,  (38th  July  ]  752)  on  a  question  tbe 
Duke  of  Douglas  and  two  Justices  of  Peace,  the  Lords  found,  that  the  4kh  act  24tii 
Geo.  II.  for  rendering  Justices  of  Peace,  &c.  more  safe  in  the  execution  of  their  offices 
extends  to  Scotland  as  well  as  England,  though  the  procedure  must  be  in  our  own  forms. 
Vide  10th  December  1763  thesamecase. 

On  a  reclaitiung  bill  against  Kilkerran'^s  interlocutor,  advising  with  U9  28th  July  and 
answer,  the  Court  (10th  December)  was  much  divided.  The  first  question  was,  Whedier 
that  act  (44)  24th  Greo.  II.  extended  to  Scotland  ?  The  President  thought  it  did  as  to  the 
prescription  or  limitation  of  actions  a^nst  Justices,  but  not  as  to  the  manner  of  trial 
which  by  tliat  act  can  only  be  by  Juries.  Other»  i^n  thought  it  impossible  to  sqMfate 
the  clauses  of  that  act,  and  that  if  the  limitation  extended  to  Scotland  so  must  the  whde 
act,  and  as  it  was  impossible  that  the  Legislature  could  intend  midi  an  atteratioai  of  onr 
law,  wluch  would  oonifine  all  complaints  against  Jtistices  of  Peace  to  the  Court  of  Justt* 
eiary,  they  thought  that  none  of  it  extended  But  upon  the  question  it  carried  that  it 
does  extend  to  Scotland  so  far  as  concerns  the  prescription,  rant,  vmltum  Murkle,  Wood, 
hall,  ei  ins.  (Kamea  was  mm  UqtttLy  The  next  question  was.  Whether  this  complaint 
fell  undar  that  act  ?  and, the  President  and  Drummore,  8hx.  thought  it  did  not,  because  by 
the  preamUe  it  was  intended  only  to  save  from  innocent  errws,  whereas  this  was  wilful 
and  a  plain  oollusionk  Others  again  thought  that  die  act  could  not  be  intended  to  8av» 
^hem  from  errors  that  either  at  common  law  ot  i»  common  sense  ^aight  not  to  bepnnnlied 
either  in  six  months  or  one  month,  that  is  innocent  errors,  but  after  so  long  a  time  dieY 
should  not  be  obl^ed  to  justify  their  proceedings,  and  that  aO  should  be  presmntd  inno» 
cent,  the  words  bong,  ^  That  no  action  shall  be  brought  for  any  thing  done  in  .the  exe«> 
cuticm  of  his  office,*^  and  by  the  preamble  the  actions  to  be  blt>ugbt  within  the  six  months 
are  for  wilful  and  oppressive  abuse  ofthe  laws.  The  President  answered.  That  what  waa 
done  coUusively  was  -not  in  Ae  execution  of  the  office..  Upon  the  question*  it  carried  that 
It  was  within  the  aot,  rend,  mutltum  President  Drummore,  %ewalton,  and:  Kames;  But 
8th  February  1758  found  that  the  act  does  not  extend  to  Scotland,  and  so  also  now 
thought  the  President 

No.  64.    1754,  Feb.  r.  Snt  RoBEBT  GoBBoN  offoinstDv^BAn  ofNewtoir. 

Sia  RoaasT  pursued  dedanator  ofprqaerty  and  of  the  marches  of  his  lands  of  Boseisle 
wherein  I  gave  an  act  bef<NPe  answer,  and  jwmitted  to  the  Sheriff  of  Moray  to  take  it» 
the  proof  and  to  try  tfie  ease  by  an  inquest  and  to  set  march  sttmes^  The  Sheriff  sum-- 
moned  aa  kiquest  of  some  of  the  principal  heritors  in  that  part,  of  tb^  country,  befcnw  whom 
a  very  laborious  proof  was  fed  that  took  up  seveod.  days,,  and  in  which  the  Jury  appettfid 
to  have  bestowed  a  great  deal  of  pains  and  travel  the  whole  ground  with-  most  of  the  wit- 
nesses, marking  the  places  deposed  to  by  them  severally,  and  at  last  returned  a  veir 
pointed  verdict,,  bearing,  that  after  conrideration  of  the  whole  proof  on  both  sides,  <<  we 
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And  from  our  own  conviction  that  the  boundaries  are  &c.^    The  proof  and  verdict  b^g 
reported  was  heard  at  our  Bar  yesterday  and  this  day  in-iwurse  of  the  ordinary  action 
roll.     The  whole  verdict  was  acquiesced  in  by  both  parties  except  as  to  a  part  of  the 
march  betwixt  Sir  Robertas  hoids  of  Rososle  (whereof  two-thirds  belonged  to  the  Duke  of 
Gordon  who  was  not  a  party)4Uid  Mr  Dunbar^s  knds  of  Keams, — as  to  which  Sir  Robert 
objected  that  both  parties  had  brought  proofs  of  these  marches  but  the  inquest  had  fol- 
lowed nrilher  of  these  proofs^  but  made  a  march  of  their  own  dijSerent  from  bqfth,  witbouJ: 
any  proof,  as  if  they  had  been  arbiters  and  not  Judges  or  assizers,  which  they  had  no  power 
to  do;  that  he  had  jvoven  his  march  to  the  rocks  at  the  sea  shore  70  paces  further  east 
than  they  had  given  him  by  14  witnesses,  whereas  Mr  Dunbar  had  proven  his  march  a 
great  deal  farther  west  than  the  inquest  had  given  him  but  only  by  six  witnesses ;  and 
made  many  ingenious  observations  on  their  testimonies  and  credibility,  so  that  his  proof 
was  mudi  more  pregnant,  and  the  Jury^s  verdict  had  no  other  foundation  but  the  oalh  of 
one  witness.     The  defender's  procurators  again  disputed  our  power  to  review  or  alter  the 
vwlict,  and  said  at  the  same  time  that  his  proof  was  more  pregnant  than  Sir  RobertX 
and  made  also,  a  varie^  of  i>b8ervations  on  the  proof  led  for  Sir  Robert  to  reduce  his 
number  of  witnesses,  and  yet  for  peace  were  willing  to  acquiesce  in  the  verdict,  which , 
they  said  was  atroof^y  siqqxortedby  one  witness,  Ross  a  mascni,  who  about  1790  or  1731 
h^  taken  a  tadL  firom  Duke  of  Goidoa  and  Sir  Robert  of  the  whole  quarries  on  die  shore, 
(which  were  truly  the  lands  controverted  in  the  pvooefla,)  and  called  their  ground  office 
to  bring  with  him  some  of  the  oldeit  and  moat  intelligent  of  the  tenandry  to  show  him 
the  march  in  the  quarries  at  the  shore,  and  four  gf  the  oldest  of  them  aooordingly  came  x 
and  when  they  came  to  the  jdape  that  Sir  Robert  calls  the  march,  they  Hd  notstop  4lwre 
but  carried  him  further  west  till  they  came  to  the  place  where  the  verdict  fixes  the 
march,  and  told  them  that  that  was  the  march,  though  he  several  times  cautioned  them  to 
be  cautious  what  they  did  for  that  it  might  afterwards  be  of  importance ;  and  that  in  the 
place  that  they  fixed  on  as  the  march  he  cut  the  letters  D  6  on  the  rock  which  has  since 
been  broken  off,  and  that  there  were  other  witnesses  concurring  that  that  was  the  place 
pointed  out  to  him  by  these  men,  at  least  within  two  or  three  paces  of  it.     We  all  agreed 
that  we  were  not  tied  dofm  that  we  could  not  alter  the  verdict,  and  Milton,  Minto,  and 
KUkerran  thought  the  marches  proved  by  Sir  Robert  ought  to  be  found  the  marches^  for 
that  his  proof  was  most  pregnant     But  the  most  of  us  thought  that  great  regard  was  due 
lo  a  verdict  of  15  sworn  men  of  such  rank  and  character  in  whose  presence  the  proof  was 
taken,  and  who  appeared  to  have  perambulated  the  ground  with  most  of  the  witnesses : 
That  the  act  appointing  the  proof  in  criminal  trials  to  be  taken  in  presence  of  the  Jury 
was  a  most  valuable  law :  That  in  proofs  of  marches  every  one  must  have  observed  that  the 
witnesses  have  generally  so  great  a  bias  to  one  side  or  to  the  other  that  an  indifferent 
person  has  great  difficulty  to  believe  either' ride:  That  here  the  Jury  did  not  act  arintra^ 
rily  to  make  a  march,  but  upon  their  great  oath  find  that  to  their  conviction  tlie  bounda- 
ries  are  such  as  they  describe ;  and  that  therefore  we  who  did  not  see  the  proof  taken,  nor 
ever  saw  the  ground,  ^ught  not  .without  the  clearest  proof  judge  i^aiost  what  they  on 
thrir  great  oath  report  they  were  convinced  of;  and  accordingly  it  carried  to  aj^rove  the 
Tqpwt 
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JUS  QUJESITUM  TSRTIO. 


CiiEDiTOits  <if  Mb  Hugh  Mubbat»  Campetinffi 

See  Note  of  No.  13.  voc€  Executoe. 


JUS  SUPERVENIENS  AUCTORI  ACCRESSIT  SUCCESSORL 


No.  1.    1788,  Dec.  22.    Cbeditobs  of  Gobdon  of  EirkconneH 

The  Lords  found  that  tbe  oommoa  debtor^t  mfieftment  aocreaced  to  Ae  auditors  fonntf 
infeftments  aooording  to  theiv  several  dates  so  a»  to  piefer  the«  aoooiding  to  their  date^ 
and  viot  pari  fanu<.  Dun  and  Amiston  only  spoke,  and  none  of  us  spoke  against  \% 
though  I  own  I  doubted  greatly,  but  could  notsay  I  was  ofa  iiSeKxA  i^nnion.  Amiston 
told  me  that  what  detennined  Urn  was^  diat  he  still  thought  that  the  ocwamon  debtor^ 
right  denuded  him  without  regard  to  the  decision  in  the  case  of  BeH  of  Bhtckethouse.. 

*f^*  The  case  of  Creditors  of  Girdwcxxl,.  lOth  December  1743,  is  here  referred  to,  which> 

is  stated  in  the  manuscript  a&  foQows  :— 

One  got  an  heritable  bond  from  a  person  not  infefl  but  did  not  infeft  himself;,  thieiv^ 
after  another  creditor  got  an  heritable  bond  from  the  same  debtor  and  did  infieft  himself;, 
thereafter  the  first  creditor  got  another  heritable  bond  for  another  debt  and  did  not  infeft 
himself,  but  then  finding  hit  author  not  infeft  he  first  infiefted  himself  on  his  two  bond% 
and  immediatdly  on  the  same  day  he  infeft  his  au^r  the  common  debtor,  and  all  the 
three  sasines  were  iDe^^strated  on  the  same  day..  In.  the  competition  the  Lord  Dun  pre^ 
fierred  the  creditor  first  infeft,  and  this  day  the  Lords  adhered^  as  we  determined  22d 
December  1 738,^  Creditors  of  Gordon  agunst  Kirkccmnell. 


II'  *        <    ».^— — 1^— — — — ^J^fc— *Wifc- 
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JUS  TERTIE 


No.  r.     iT*9v  (Jan.)  Feb.  17.    Blackwood  offaihst  CsusjyiTons  or 

Hamilton. 

See  Notfe  of  No.  49.  voce  A]>Jiui)iCATioK,.and  No.  10.  and  No^l8.  «oce  ImitBiTio^. 


fincHut'i  Notsi.^  C37 


KIKG. 


Na  1.    1758,  Nov.  16.  James  Murray  against  Creditqbs  of  Burnet. 

See  Note  of  No.  46.  voce  Adjudication.    See  also  Note  idative  to  this  case,  voce 

BXGAUA. 


KING'S  advocate: 


No.  1.     r  7S5»  July  25.    King's  Advocate,  ice.  against  Menzies. 

The  Lords  repelled  die  objectioD  that  the  Advocate  had  no  special  vairant,  both 
•ause  of  the  words  of  the  judgmeiit  of  the  House  of  Lords^  and  also  because  this  was  not 
a  reduction  of  any  rights  granted  by  the  Crown,  but  only  a  molestation  for  ascertaining, 
t&e  marebas  of  the  King^s  forest  with,  the  neighbouring  heritors  who  had  no  rights  from! 
the  Cng  to  the  fixrest 


KIRK. 


Ko.  1  •    1798,  Feb.  9.    Town  and  Heritors  oe  Selkirk  agoingt  T&e 

Duke  of  Roxburgh.. 

Im  respect  there  was  no  chancel'  or  quire,  the  Lords  fbund  the  Buke  liable  for  the 
reparations  only  according  to  his  valuation  in  the  parish.— Ist  July  1736'— 9th  Eebruaiy 
1738  The  Lords  adhered^. 

This  case  ooncemihg  thereparation  of  the  Kirk  of  Sdkirk,  was  notadvised  till  tins  day,. 
(9th  Febsuary  1738)r  when  tl^  Lords  adhered  to  their  interlocutor- Ut  July  1736^,finding^ 
the  Duke  c^  Roxburgh  though  titular,  of  the  tithes  liable  only  for  his  proportion  aooosding 
to  his  valuadoD^  mt  qmdm  rtnU.  for.  I  thought  there  was  suiBcient  evidence  what  were  the. 
tenns  or  puipori  of  the  actof  Council  1663,  viz,  thajt  the  Parson  shojold  repair,  the  quircj^. 
or  if  there  be  no  quire  the  third  part  of  the  Kirk..  However  it  carriediiy  a  great  majoriiy.^ 

*^  The  case  under  the  Title  Kibk  Patrimoky  is  not  mentioned  in  the  ipani^script 

Notes.. 


\ 

I 


lE&CHIXs'ft  NOTI^, 


KIRKSBSSION. 


No.  1.    1740,  Dec.  4, 17.      Magistrates  of  Elgin  against  The  Kirs- 

SESSIONit 

The  tDwn^s  charter  gare  them  plainly  the  presentation  q^jjjxe  music-master^  who  was 
also  to  be  taken  bound  to  officiate  as  precentor  and  session-derk,  ibr  which  a  fund  was 
thereby  given  them,  and  uniformly  for  a  century  one  parson  officiated  in  all  the  three 
offices,  except  for  I  think  about  a  year,  when  there  was,  so  far  as  appeared,  no  musdc- 
master,  but  generally  there  was  an  act  of  die  session,  admitting  him  as  precentor  and 
their  clerk ; — and  the  Lords  found,  that  the  town  had  the  right  of  presenting  the  reader 
and  precentor ;  2dly,  That  the  kirk<^session  had  the  right  of  naming  their  own  clerk'; 
3dly,  That  the  town  has  the  naming  of  the  beadles.  17th  December^  Adhered,  and  refused 
a  bill  without  answers. 

No.  2.    1752,  July  25,  Nov.  22.    Hamilton  c£  Westbum  agttmst  The 

Minister  and  Kirk-Session  of  Cambuslang. 

This  was  a  process,  at  the  heritors*  instance,  against  the  Kirk-Session,  to  exhibit  their 
books  and  accounts  of  the  poor'^s  money,  and  charging  misapplications,  which  came  ori^ 
ginally  before  me,  and  after  abundance  of  wrangling,  the  books  being  at  last  produced, 
and  the  defenders  having  first  on  commission,  and  next  in  Court,  deponed  as  to  certain 
allc^tions  of  the  pursuer?,  the  case  came  before  the  CJourt  i^  a  concluded  cause,  wherein 
certain  objections  were  made  to  some  articles  of  debursements  of  the  poor^s  money,  parti- 
cularly that  in  1748  there  was  an  article  of  two  guineas  &>r  having  a  field  to  preach  in, 
and  an  article  to  a  Constable  to  keep  the  peace,  and  17  shillings  for  repairing  a  dike  that 
tlie  congregation  had  broken.  Answered,  That  there  was  so  great  a  resort  at  that  time, 
that  the  sacrament  had  be^r  administered  several  different  times  in  three  months,  that 
the  Church  could  not  hold  the  tenth  part  of  them,  and  there  was  no  other  remedy  than 
to  preach  in  the  fields ;  that  the  poor,  instead  of  losing,  were  great  gainers  by  that  expe* 
ilient,  in  so  much,  that  their  stock,  from  L.500  Scots,  that  it  was  before  1748,  is  now 
increased  to  L.3000  Scots.  Some  of  the  Lords  highly  condemned  the  practice  of  preach* 
ing  in  the  fields,  and  proposed  that  we  should  put' a  mark  of  our  disapprobation  upon  it; 
—but  I  thought  that  we  had  no  power  either  to  approve  or  disiq^rove  of  bis  preaching 
in  the  fields,  cr  of  his  not  preaching  in  the  Church,  that  that  was  the  province  cwly  of  his 
superiors  in  the  Church,  (and  most  of  the  Court  agreed  with  me)  and  that  the  only 
question  we  could  judge  of  was,  whether  any  injustice  had  been  done  to  the  poor,  t)r  any 
dilapidation  of  their  money  P  and  I  thought  they  could  have  no  reason  to  complain  of  a 
measiure  by  which  they  gained  ten  times  as  much  as  all  these  articles^  and  which  they 
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could  not  have  got  without  that  expense ;— but  the  Lords  disallowed  all  these  articles^ 
Renit.  mmlium  Drummore,  Kilkemoi,  Leven,  et  me.  The  pursuer  also  objected  to  an 
article  stated  for  purchasing  communion-elements.  Answered,  all  the  Minister  has  for 
communion-elements  is. 50  merks,  which  could  not  furnish  all  the  elements  necessary  for 
so  great  numbers.  The  Lords  repelled  this  objection,  and  sustained  the  article.  3dly^ 
He  objected  to  an  annual  article  for  the  Presbyterj-Clerk,  and  another  for  the  Session- 
Clerk.  Answered,  That  by  universal  custom,  that  is  paid  by  all  the  Sessions  in  Scotland. 
The  Lords  found  the  articles  illegal,  but  because  of  the  custom  sustained  them.-— I 
doubted  if  the  Session-Clerk  was  Ulegal,  because  he  is  necessary  for  the  administration  of 
4he  poor's  funds,  and  I  know  no  salary  or  emoluments  he  has  qua  Seanon-CIerk,  if  he  ia 
not  Sdioclmaster,  or  aa  m  oountry  parishes  they  were  commonly  both,  but  may  be 
otherwise.  22d  November,  Adhered  as  to  the  first  of  the  articles,  and  adhered  as  to  Prosb 
bytery-Clerk  not  to  be  allowed  in  dme  coming ;  but  repelled  nmplmtcr  the  dbjectkm  tO' 
Semon-CIerk. 


LAWBURROWS. 


No.  1.    17S4,  NoT.'ltf.      Cock  against  Hamilton,  ice. 

In  a  case  betwixt  Arthur  Cock  and  Greoi^  Hamilton,  which  last  raised  lawburrows 
against  the  former,  not  only  in  Hamilton''s  wife's  name,  but  of  a  great  many  others,  with- 
out  their  knowledge,  intending  to  execute  the  letters  at  the  instance  of  one  after  another^, 
and  had  got  them  executed,  first  at  his  wife^s  instance,,  then  at  another  woman^s  instance,, 
which  the  messenger  did  without  taking  theiroath  ;«--the  Lords  found  Hamilton,  one 
Lesly,  a  writer  or  merchant,  and  the  messenger,  all  guilty  of  these  o[^ressive  acts;— 
found  them  liable  conjunctly  and  severally  for  the  pursuer^s  expenses,  amounting  to  about 
L.S1  steriing,  he-deponing  upon  his  account,  without  restricting  to  regulations;  found 
the  first  two  liable  conjunctly  imd  severally  in  L.100  Soots  of  damages,  imprisoned  all 
three  till  Tuesday  the  19th,  and  Aereaflter  till  the  sums  were  paid,  and  suspended  the 
aoiessenger  till  the  l«t  of  January  next. 


No.  L    1 736,  Peb.  1«.    Jambs  Lawaie  against  Jaiiet  Lewijs. 

Ths  Lords  auatained  .die  |;ratwtoua  oovreyance  in  prqudioe.<C  the.  ebnaa  «f  ntan.^ 
Ibe  executco'. 


« 
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No.  2.   1786,  Feb.  6,  IS.   Maboaret  Hawlltots offoingtMz  W.  G&antu 

The  Lords  (6th  February)  adhered  to  the  Ordinary'*s  interlocutor  preferring  Mr  Grant, 
and  found  that  his  legacy  being  more  special  derogated  from  the  legacy  of  Mr  Justice 
Meldrum.  TUe  Lords  adhered  to  their  interlocutor  of  the  6th  instant,  but  had  no  great 
regard  to  Lord  Stajir^s  opinion.     It  carried  six  to  five. 

No.  3.    1 737,  Feb.  2.    Charles  Burnet  offainst  Mary  Burnet. 

The  Lords  adhered  to  the  Ordinary's  int^ocutor,  finding  that  this  legacy  was  notcon- 
^tional,  but  that  tl^e  fee  was  vested  in  the  children  from  die  te8tator*s  dtatb,  only  the 
^jayment  may  be  delayed. 

The  Lords  an  .the  narrowest  majority  altered,  and  found  that  only  the  children  of  the 
brothers  that  shall  exist  after  Mary  Bumef  s  death  have  right  to  the  legacy.  They  avoided 
dedita  opera  saying  it  was  conditional,  though  it  truly  resolved  into  that  point  The 
Bench  consisted  of  14,  viz.  13  ordinary  and  the  Marquis  of  Tweddale,  the  President 
being  absent  I  was  in  the  chair.  And  there  were  for  the  interlocutor  seven,  and  six  were 
for  adhering  and  sq  was  I,  but  had  no  vote.  24th  February,  They  adhered.  I  was  io 
the  chair,  but  did  not  put  a  vote. 

No.  4.    1737,  Feb.  18.    Dr  Cunningham  against  Livingston. 

The  Lords  found  that  a  legacy  of  household  furniture  and  moveables,  lying  in  afuch 
a  particular  house,  or  elsewhere,  did  not  comprehend  lying  current  coin,  whether  domestic 
or  foreign,  nor  nomina  dAitorumy  and  therefore  adhered  , to  the  Ordinary^s  interlocutor, 
refusing  a  bill  of  advocation  on  that  ground. 

« 

No.  5.     1738,  June  15,      '  Phin  against  Guthrie. 

This  petition  makes  the  distinction  betwixt  legacies  and^^det-contmiMO,  .very  ingeniously, 
and  I  incline  to  be  of  the  ojnnion  of  tba  peftidon,  but  as  no  answers  were  put  in,  because 
there  was  no  more  than  would  pay  the  particular  legades,  I  thought  a  point  of  that  im- 
portance should  not  be  unnecessarily  determined  ex  parity  and  therefore  moved  to  remit 
it  to  the  Ordinary,  but  the  Preadent  was  keen  to  have  it  determined,  and  the  Lords 
found  Guthrie  the  executor  liable  to  hold  count  in  the  terms  of  his  oath. 

No.  e.    1 788,  Nov.  19.    Crebitors  of  Douglas  of  Glenbervie. 

See  Note  of  No.  8.  voce  Aliment. 

Na  7.    1740,  June  18,  Nov.  11.    Campbell,  &c.  against  Campbell. 

The  Lords  first  found  that  the  substitution  in  case  of  Provost  Campbell'^s  decease  to 
Margaret  Campbell  does  still  subsist,  notwithstanding  the  Provost  survived  his  son  the 
testalxir,  for  they  thought  the  Soman  law  with  respect  to  the  mdgarie  eitbeHhOio  does  not 
bold  with  us.     The  Psesident  and  Murkle  were  of  a  different  opinion ;  and  they  found 
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that  subsdtutkn  was  not  altered  by  the  general  disposition  by  Provost  CampbeQ  five 
years  before  the  testament  Amiston  also  differed';  yet  11th  November  they  adhered. 
Fnfe  13th  July  1681»  ChrisUe,  (Dict.  No.  30.  p.  8197.) 

No.  8*     1741f  Feb.  17.    Hay  against  Cuthbert  of  CastlehiU. 

Find  the  heir  not  panivt  liable,  (for  they  thought  it  indeed  only  a  legacy,)  but  found 
that  die  defender,  the  heir,  having  taken  up  the  subjects  in  the  second  deed  1732,  he 
must  account  for  and  apply  Uie  surplus  of  the  subjects,  if  any  be,  after  paying  debts,  for 
payment  of  the  children's  provisions. 

No.  9.     1741,  June  4.    Paterson  and  Milleu  against  PAtERSOK.       > 

A  HAN  by  a  testamentary  deed  having  made  a  trust-deed  for  the  use  of  certain  lega- 
tees, and  obliged  the  trustees  to  pay  to  the  legatees  after-mentioned,  thdr  heirs  executors 
'and  asfflgnees,  the  sums  of  money  after  specified,  and  then  names  the  legatees  and  sums, 
and  among  the  rest  Charles  Paterson  1000  merks  without  adding  the  heirs  executors  or 
assignees  to  any  of  them ;  this  Charles  died  before  the  testator,  and  the  Lords  found 
that  the  legacy  fell  by  hb  death  by  a  majority ;  Sdly,  they  found  no  place  farjia 
ticcreseendi;  Sdly,  that  the  wife^s  share  of  the  household  plenishing,  so  far  as  they  were 
extent  at  the  husband's  death  must  abate  from  the  legacy  of  household  plenishing. 

No,  10.  1742,  Feb.  12.  Presbytery  of  Kirkcudbright  ^aiW  Blaiiu 

Though  a  q)ecial  legacy  or  an  assignation  of  sums  of  money,  that  is  revokable,  is  effec- 
tually revoked  by  uplifting  the  money  assigned,  yet  a  design  to  uplift  it  though  ever  so 
dear  by  giving  orders  to  a  writer  to  intimate  to  the  debtor  to  pay  and  apply  the  money 
when  pud  to.oertain  other  uses,  and  lodging  the  bonds  in  his  hands,  the  party  dying 
before  the  money  is  paid,  or  any  express  revocatbn  in  writing,  the  qpedal  assignation  sub- 
rists,  18th  December  ^1740.— 27th  November  1741,  Before  answer  grant  diligence  as 
prayed  for,  rtmi.  Prerident,  Justice^Clerk,  ct  me. 

This  case  is  stated  before,  18th  December  1740,  and  we  had  two  questions,  Ist^  Whe- 
ther the  calling  for  the  money  from  the  debtors  is  itself  a  revocation  ?  and  Sdly,  If  it  is, 
whether  we  could  allow  the  pursuer  to  prove  by  witnesses  that  he  did  it  not  ammo  to 
revoke  the  mortification  ?  Ist,  We  found  the  witnesses  could  not  be.  admitted ;  2dly,  We 
altered  the  former  interlocutor,  and  found  sufficient  evidence  to  operate  a  revocation  of  the 
mortification.-*N.  B.  This  very  morning  in  the  case  of  Hugh  Ross  of  Holm  against  his 
father^s  widow^  a  bond  taken  by  the  father  to  his  wife  in  liferent  which  was  revokable^ 
and  the  father  having  charged  with  homing  actually  got  payment  of  a  part,  we  unani- 
inously  found  that  this  was  no  revocation  in  so  far  as  the  money  was  not  uplifted.  I  did 
not  hear  how  they  all  voted,  but  the  Preudent  and  I  differed  as  to  this  last  from  the 
interlocutor. — 12th  February  1742. 

No.  11.    1742,  July  27.    Lauder  of  Winepark  against  Jack.  *  ' 

A  Bi^L  of  L.40  sterling  being  legated,  the  testator  thereafter  obtained  payment,  but 
Bune  days  thereafter,  as  was  said,  put  the  money  in  his  landlady's  hands  to  be  applied  as 
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directed  by  the  tbrtfter  legftejr,  at  kMt  8»  swoi«  her  owa  son  bring  ^ii^of  the  legatafs. 
We  generally  agreed  to  vary  the  interloeutcnr  sustaining  the  le§^y,  but  the  Prendent 
moved  the  examining  some  more  witnesses,  Sevend  of  u&  thought  a  prodf  by  witnesses 
|)ot  a  habile  proof  to  re-establish  the  legacy,  and  upon  the  question  found  tliere  should  no 
witnesses  be  examined. 

No.  12.     1742,  Nov.  2.        WHiTErooRD  against  Aytox. 

Da  Hamilton  when  he  thought  himself  and  truly  wa»  dying  wrote  a  letter  toMns 
Jean  Whitcfoord,  wife  of  Captain  Dalrymple,  *<  I  leave  you  my  gold  wateh^  &e«  to  be 
enjoyed' by  you  after  my  death.^  The  Doctor  hved  more  than  a  year,  and  after  his 
death  Mra  Daliymple  pursued  Ayton^  who  had  been  fa»  lancflovdi  ibr  the  watdi>  and 
Deferred  the  having  to  oath.  He  deponed  that  when  the  Doctor  was  at  the  goat-whey 
he  gave  the  watch  in  a  present  to  the  deponent  for  the  use  of  his  son ;  and  the  time  seemed 
to  be  about  12  months  before  the  Doctor's  death.  Tlie  case  came  before  Minto  by  advo- 
cation, who  thought  the  letter  imported  only  a  donatio  martia  causa^  and  therefore  allowed 
Ae  defender  by  witnesses  to  prove  the  delivery  of  the  watch  to  him  and  his  possession  of 
it  in  terms  of  his  oath.  The  pprsuer  reclaimed^  for  that  the  donation  to  her  wasirrevok- 
able ;  2dly,.that  it  could  not  be  revoked  but  by  writ ;  and  the  defender  also  complainedp 
for  that  the  quality  in  his  oath  was  intrinsic.  We  all  agreed  that  the  donation  to  the 
pursuer  wafr  revokable.  2dly,  We  genendly  agreed  that  a  donation  moriU  cau$a  was  not 
proveaUe  by  nitnesses,  agreeable  to  4th  July  1678,  Hume  agfunst  Livii^ton.* 
]6ut  then  I  thought  the  pursuer's  donation  might  be  revoked  either  by  a  sale  or  donatioa 
inter  ticos ;  and  as  this  dcmation  said  to  be  made  to  the  defender  was  so  k>ng  before  the 
Doctor's  death,  I  was  for  dlowing  the  pR)of  before  answer,  though  I  thought  the  case  of 
the  defender^sbemg  the  defidnct^s  landlord*  was  suspicious;  Plrendentatid  AmisCon  agreed 
with  me  as  to  the  sale  or  deviation  i/deftiwa^  but  thought  that  ftom  the  defender'^s  ooitit, 
if  any  donation  was  ttade  tat  him  it  behoved  to  be  only  mbrflCs  coMitty  and  upon  that  ground 
it  carried  to  refuse  a  proof,  and  repel  the  defence. 

« 

No.  Id.    1744,  Not^.  lOi    MrtcmcLL  against  Vt^ietwuo^. 

Ws  agreed  that  a  nuncupative  legacy  actually  left  though  afterwards  ordered^  to  ^ 
put  in  writing  and  (he  testator  died  before  signing,  would  be  good  as  far  as  are  nuncupa-^ 
tive  legacies^  u  e.  L.100;^  but  the  Court  thought  there  was  here  no  more  proven  than 
that  the  defunct  mtended  to  leave  that  legacy*. 

No.  14.    l745>Feb.  19.    Mb  Francis  Keee  against  John  Yottngf. 

A  comBAttT  of  marriage  providiiDg  to  the  wife  a  certain  share  of  household  fumituit 
and  other  moveable  gpodsthat  shall  be  in  thehuaband^s  possession  orin  eomm^a  betvmit 
Aem  the  time  of  his  decease,  if  he  be  the  first  deeeasov  which  was-  the  event  that  hap« 
pened,— the  Lords  gave  the  fike  judgment  as  they  had  done  18th  February  1737,  Dr 
-Cunningham  against  Livingston,  (No.  4.)  and  found  the  wife  eatitlodTta  tha  shara  of  all 
cof^pora,  but  not  of  nomina  or  current  coin. 

.*  ;^e9*  Jitrti  Jl.  «oee  pESstianHm 
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No.  ItS*    1748,  June  22.      Catto  (^^aiuH  Gordon. 

Catto  by  his  testament  appointed  Catto,  &c.  his  executors  with  the  burden  of  certain 
legadesy  and  then  he  legates  to  another  WUliam  Catto  400  merks  ont  of  the  money  that 
shaQ  arise  on  the  sale  of  his  houses  and  feu  in  £llon5  and  the  like  sum  to  another  Catto; 
and  on  the  above  conditions  and  restrictions  he  appointed  and  constituted  the  said  persons, 
his  uncles,  his  executors  and  universal  legatars,  in  all  and  haill  his  stock  and  fortune ; 
these  were  the  words.— These  houses  had  never  been  sold,  and  the  question  was.  Whether 
the  executors  were  haUe  to  make  good  the  two  sums  out  of  the  executry,  though  they 
have  no  right  to  the  houses  or  feu,  out  of  the  price  whereof  they  were  payable  ?  Mention 
was  made  of  the  legatars^  relation,  but  it  was  so  remote  that  we  laid  no  weight  on  it  On 
the  question  we  found  the  legacies  due,  if  there  is  so  much  free  executry,  rernt.  Arniston, 
Eilkerran.     Leven  did  not  vote. 

« 

No.  16.    1748,  Dec.  7.    Robert  Lecku:  against  David  Rekkie. 

See  Note  of  No.  21.  uoee  Tvtoi,  Sec. 

Na  1 7.  1 749;  Feb.  26.    Dayidsok,  &;c.  agaimt  Executors  of  Murray. 

Thb  defunct,  the  son  of  Lord  Edward  Murray,  by  a  codicil  legated  several  particulars 
of  furniture  to  Mrs  Davidson,  &c.  who  sued  before  the  Commissaries  to  have  them  delivered 
up  to  them  after  being  valued,  on  caution  to  repeat  in  case  the  executry  be  exhausted  by 
debts.  The  ComnHssaries  had  ibi»d  that  they  wiist  MuJse  a  ^>ecial  -title ;  but  aa  advo^ 
cation  we  found  they  must  be  delivered  on  caution  without  any  further  title. 

No.  18.    1752,  Dec  22.    Emilia  Belchies,  £(C.  against  Sir  P.  Murray. 

Ik  1738,  Mr  A.  Mmrray  dispenad  his  estate,  what  he  then  *had,  or  should  have  9i 
his  death,  ftihiig-heirscf  his  ^nmlKidy,  to  his  nephews  Joh^ 

sundry  subrtitilCioDs,  and  bi»dened  <hem  with  aeveral  legacies,  inder  ofio,  to  Emilia 
Bekhies,  his  niece,  «f  L.S0O  sterling,  payabk  at  the  fiivt  term  of  WUtsunday  or  Mar« 
tmrnas  «ft^  her  maiviage,  with  peadty  and  aumalreiit  fecm  the  tem  of  payment,  and 
an  amiiiity  ^  L  16  sterKng  yearly,  commcnciiig  9X  the  first  term  of  Whitsunday  or*  Mar* 
liBmaB  after  Ins  d6«di,  undl  the  LJOd  diould  Jbeoone  due.  In  1740  he  altered  his  dis- 
(Kmees,  and  disponed  the  whde  to  Sir  Patiidc  Hepburn  Ifairray,  his  ne{diew,  but  with 
the  burden  of  all  Iris  legacies  i^raated  or  to  he  gianted,  partkidaily  those  in  the  fimaer 
deed,  which  he  deehved  he  noways  iatoiMled4o  vevdke.  Thereafter  Emilia  Beiebies  was 
narned  to  Ohphant,  and  had  two  sobs  ;  and  in  1744  Mr  Murray,  <withoiii  any  mention 
0f  AelbriMr  legacy,  grteleda  bond  (revokable)  4if  L.li2M^  payable  after  Us  death, 
with  penidty  and  anmaalriait  to  die  «aid  Emilia  in  liferent,  and  her  two  aons,  in  troiftt  ibr 
themselves,  and  the  other  ohildreB  to  be  procreated^ 'Aot  marriage  inlee,  whom  lailing, 
tofhe  hiisbaBd  and  his  heirB  of  any  cdier  Jtasriage,  whom  fii3ii^  to  hiii  own  heirs  and 
assignees,  acchicUng  the  husband^  jm  mariU  and  his  light  of  adminiatration,  whh  power 
tolbemother,  and  £ula^W^t)ie  &ther,  to  divide  4aiODg4h^  Sir  Psitrick  wae 
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inlling  to  pay  this  last  bond,  but  contended  that  he  was  not  also  liable  for  the  L.30& 
legacj)  and  that  the  L.1200  whidi  the  defunct  secured  in  the  same  manner  as  a  marriage 
settlement,  was  plainly  intended  in  lieu  of  the  legacy,  and  that  had  tlie  defunct  intended 
that  both  should  be  paid,  he  would  have  taken  some  care  of  the  interest  of  the  wife  and, 
children  in  the  L.300,  whereas  it  was  simply  moveable  at  the  time  of  the  marriage,  and 
if  at  all  due,  must  belong  to  the  husband  alone.  On  die  other  hand,  Oliphant  and  his 
wife  alleged  that  though  two  legacies  are  left  by  diflTerent  deeds  to  the  same  person,  both 
are  due,  much  more  when  so  very  different  as  these  two  deeds ;— that  it  would  make 
Judges  too  arbitrary,  if  they  could  on  remote  conjectures  set  aside  legacies  where  no 
words  are  to  be  found  in  the  deed  importing  a  revocation  ;  and  on  the  contrary,  in  this 
case,  the  bond  for  L.1200,  is  so  far  from  bearing  to  be  in  place  or  satisfaction  of  L.SOO, 
k  is  expressly  for  love  and  favour.-^ Whereupon  a  process  was  rused  for  the  L.SOO, 
which  came  before  me,  and  I  reported  the  debate ;-— and  the  Lords  found  the  L.900 
legacy  not  due.  Renit  Eilkerran,  Shewalton,  and  Karnes.  I  observed  that  that  legacy 
becaoie  imprestable  in,  forma  tpecifica^  even  during  Mr  Miuray^s  life,  by  EmiUa  Belchies^s 
marriage,  which  made  it  impossible  for  either  Mr  John  or  Mr  Thomas  Belchies,  or  Sir 
Patrick  Hepburn  Murray,  to  pay  it  at  the  first  ten»  after  the*  marriage ;  and  therefore, 
though  in  equity  it  might  be  still  due  had  there  be^o,  no  posterior  settlement  or  legacy, 
yet  in  strict  law  l' doubted  if  a  legacy  that  becomes  impwstable*  during  the  testator^s  life^ 
nnd  which  he  knew,  could  be  due.;  and  if  the  pursuer^s  chum,  was  only  in  equity^  then>di€i 
defence  on  the  apparent  meaning  oC  the  defunct  in  tliis  case  would  be  good  also*. 

Ko.  19.    1153^  Jan.  Q.    John  Baebottb  (gainst  Agnes  Hair. 

Barboub  made  a  deed  settling  part  of  his  small  stock  upon  his  wife,  more  than  s&e 
had  before  been  pix>vided  to,  and  thereafter  made  a  testament,  and  named  executors^ 
wherein  he  distributed  the  rest  of*  his  effects  amongst  a  great  many  poor  relations.  He 
had  giveir  his  wife  right  taalT  his  household  pleflidlibg  ttid  cro^  so  she^conlinued'  in 
possession^  and  had  introraitted  with,  lua»  writings,  whicb  she  afterwittda  dellferedito  thtf 
executors,  except  two  small  bills- of  L56<merkBy  and  161  nierks^  «id  they  sued  ber  in  an 
exhibition  and  delivery  of  these  biUs,  and  she  deponed  and  exhibited  them  with  Uaok 
indorsations,  and  added  a  quality,  that  afber  th&  testament  he  had  indorsed  these  faiUir 
blank,  and  given  them  to  her  in  a  present  a  few  days  befinre  his  deadi.  -  The  cause  waq 
brought  before  me  either  by  advocation  or  suqicnsion,  and  as  it  seems^  I  dpubted  if  the 
defence  on  that  quality  in  her  oath  was  good.  She  aflTered  further  to  prove  the  fact  by 
witnesses^  and  I  allowed  a  psoof  before  answer,  which  came  this  day  to  be  advised*  The 
proof  was.  not  very  dear;  there  was  indeed  one  ndtness  that  pipved>  but  the  otbex^  did 
oot  quite  ccmie  up,to  it ;  but  the  dBspute  turned  on  the  point  q£  hw  wiuckDone  of  ue 
had  time  to  consider  or  look  wip  pieoedents..  The  Pisesadent  thought  this  was  making  a 
kgacy  by  a  bill,  contraiy  to  >ourdeciaoo  in.  the  case  <^Weir  and  I  think  J^n  PavkUll* 
I  thought  itxather  worse  than  Uiat  ease,  for  here  waa  no  writing  at  all  in  the  defender's 
fevours,  only  jBhe  was  possessed  of  two  bills  of  her  husband's  with  Ulmk  ind^MsalioDs,  and 
thoughjwi  the  case  of  a  stranger  such  poasesdon  would  give  them  jight,  yet  in  the  case  of 
a  upk  who  hme  aooeoei  to  all  hear  busba^d'^s  writings^  it  fignified  nothing.  As  to  thequalitj^ 
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ill.  b«r  oath  I  laeiitioiied  tbe  asae  of  Mr  WSIiam  Lyon  and  his  Lady,  and  the  Heiress  of 
KinfauQ^ ;  and  as  to  the  proof  by  witnesses,  that  was  proTing  a  legacy  by  witnesses 
«boye  L.100  Soots.  However,  it  carried  to  sustain  the  relict''s  right  Rtmt  President^ 
Strichen,  Leven,  Shewalton,  €t  mtj  30tb  NoT«a;iber  1752. — Viit  8d  January  1753,  whero^ 
by  mistake  it  is  again  marked,  (as  foDpw^ :) 

HuMPHHT  Barboitb  having  in  his  testament  left  his  wife  about  the  half  of  his  effects^ 
and  several  legacies  to  poor  relations,  and  appointed  Barbour  and  Blackwood  his  cxecu- 
tors,  his  wife,  after  his  death,  intromitted  with  all  his  writs,  and  his  executors  pursued 
her  in  an  exhibition  and  delivery  in  the  Sheriff-Court,  and  she  deponed  and  exhibited 
inier  alia  two  accepted  bills  payable  to  him,  and  by  him  indorsed  blank  one  for  156 
nerks,  and  the  other  for  151  merks,  and  deponed  that  the  defunct,  six  days  before  Im 
death,  gave  her  those  bills  for  her  own  use^  and  the  Sheriff  sustained  the  defence  as  to 
ibose  bills,  and  found  her  not  obliged  to  deliver  them.  The  cause  was  brought  befiira 
me  by  advocation,,  and  the  defender  having  offered  to  astruct  the  quality  in  her  oath  bj^ 
witnesses,  I  pronounced  an  act  before  answer.  Only  two  witnesses  were  adduced ;.  ond^ 
proved  the  fact>  bat  die  other  swore  only  that  he  saw  the  defunct  g^ve  her  two  paper»  ha. 
called  bills,  and  she  asked  if  she  should  put  them  with  the  rest  of  the  papers,  and  the 
defunct  answered  no,  lay  them  by  themselves.  At  advising  thrs  proof,  the  Court  was 
much  divided.  Some  of  us  thought,'  tt^ough  thore  had  been  a  concurring  proof  by  wit* 
nesses,  that  such  proof  was  not  competent,  for  that  it  was  the  proving  a  legacy,  OTdonatti^ 
mortis  cauta^  above  L.100  Scots  by  witnesses,  which  biur  law  does  not  admit;  that  a 
wife^s  being  possessed  of  her  husband^s  biQs  or  other  writings,  was  no  evidence,  and  fas 
less  in  this  case,  where  the  defender  had  possessed  herself  of  alt  his  writings;  that  what 
k  law  ia  this  case,  would  be  law  in.  the  case  o£  any  meichant  in  Scotland,  if  the  Ulls  had 
been  for  L«500  or  L.1000  sterling,  and  possession  of  his  bilfa  indiursed  blank  could  ^ve 
liec  no  more  right  to  them  than  the  possession  of  his  bank-notes  to  my  value,  though 
the  case  would  be  different  had  he  filled^  up  bar  name  in*  the  indorsation,  and  therefore 
the  whole  depended  on  the  proof  by  witnesses,  whidi  neither  was  a  habile  means  of  proof, 
nor  sufficient,,  bteause  theoewaa  but  one  pBoving  witness.  Others  though  that  the 
blank  indorsation  took  it  out  of  the.  case  of  a  nuncupative  legacy;  that  great  regard, 
waa  to  be  had  to  her  oath  kt  the  exhibition,  and  that  the  quality  was  sufficiently  astructed.. 
Audit  carried  to  sustain  her  right  30th  November  last,  as  then  marked  (but  I  had  forgotr 
it)  and  this  day  we  adhered.  Benit.  Minto,  Strichen,  Woodhall,  Karnes,  ct  me,  but  it^ 
ieen)A  both  the  President  and  Shewalton  had  dianged  their  ophbna*  . 


legitim:. 


i**"» 


No.  £.    J7S7,  Not.  10.    Me  Jahes  Jiistice  against  MuesaYj  iic 

This  question  was,  Whether  one  only  child  who  was  both  heir  and  nearest  of  kin  is 
entitled  to  a  le^tim  of  which  bii^Atfaer  oould  not  pn^udgebim  by  any  deed  of  a  feeta- 
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mentary  nature.  The  President,  Dun,  Amiston,  Murkle,  and  Haining  diought  tlnit  an 
heir  could  not  claim  a  l^itim,  (ezcqst  in  the  case  of  more  children.that  die  heir  may 
collate)  and  that  though  where  there  is  one  only  ehild  who  is  heir  and  « idict,  the  relict 
has  but  a  third,  as  was  found  in  the  case  Trotter,  10th  January  1^1,  (Dect.  p.  8375) 
yet  the  defunct  may  dispose  of  the  other  two4hirds  as  dead^s  part,  and  there  there  waa 
no  deed  by  the  defunct  disposing  of  it,  and  thereJKne  the  only  child  had  the  whole  two- 
thirds ;  but  where  tliere  is  no  relict  the  dead'^s  part  is  the  whole,  notwithatanding  tfaei^ 
be  one  only  child  an  heir.  Others  of  us  thought  the  heir*s  legal  right  to  the  legitim  waa 
a  necessary  consequence  of  the  right  of  ooHalion  wtdi  other  children,  and  of  that  judgment 
in  1681,  and  of  the  instructions  to  the  Commissaries  in  1666,  and  agreeiMy  to  the  aiMU 
logy  of  law,  and  consequently  if  he  has  a  l^tim  the  defunct  cannot  prejudge  it;  woA 
upon  tlie  question  all  except  those  above  found  that  the  pursuer  had  right  to  iiis  legitim. 
—N.  B.  The  Justice-C4erk  did  not  vote  because  he  was  a  elector  -of  Mr  Justice,  and 
said  he  believed  that  was  the  best  fund  of  his  payment 

No.  s.    1 181,  Nov.  1 8.    Jean  Begg  offoinH  Jeak  liAMtAicK. 

See  Note  of  No.  1.  voce  Forisfamiliatioh. 

No.  4.    1 738,  July  21.    M.  Campbell,  6cc  against  Lady  Inyeeli vek. 

Thb  Lords  found  the  renunoadon  operates  in  &vour  of  the  children  and  issue  of  the 
eldest  son  as  weU  as  of  himseif.  I  thought  the  interlbeutor  just,  onoe  jJl  tbe  dispute 
was  ocoamoned  by  the  son^s  neglecting  to  oonfinn ;  but  we  all  agreed  that  auch  lenonoMu 
tion  would  not  opef«te  in  favour  of  collaterals.  Sdly,  I  put  the  ^question,  What  if  die 
eldest  son  had  died  before  lus  father  but  leaving  childien,  and  the  father  had  made  no 
aettlement  ?  and  it  was  agreed  that  that  queatbn  would  be  still  more  doubtful.  S9tik 
July,  Adhered  unanimously,  and  refused  a  bill  without  anawiers. 

No.  6.    114^1,  June  80.    Andrew  Peingle  agmml  AuMm  Punole. 

Thb  question.  Whether  a  dischaige  by  a  son  to  his  father  of  the  mother'^s  contract  of 
marriage,  legitim,  bairns  part,  and  of  all  that  he  could  ask  or  crave  or  claim  of  his  father 
in  his  lifetime,  or  in  and  through  his  decease,  did  cut  off  the  |K>nfrom  the  dead'^spart;-— 
«nd  the  Lords  found  it  did  not,  nem.  eon. 

No.  6,    1742,  Feb.  3,  June  2.    Robeetsok  against  Kerr. 


Aekistok  and  I  agreed  that  the  pursuer  had  no  daim  on  the  contract  of  marriage, 
bodi  because  he  had  no  title  as  creditm*^  t.e.  as  hdr  general  to  the  migor,  and  also  because 
it  was  implemented  to  the  child ;  and  the  substitution  did  not  alter  the  case  as  to  the  pur* 
auer,  for  had  there  been  no  aubttitution  the  successbn  to  the  moveables  would  not  have 
gone  lo  heirs  but  to  the  chikTs  executors,  whidi  would  have  been  an  efiectual  alteratioii 
though  nuuleon  death-bed;  2dly,'We  sdso  agreed  that  the  pursuer^s  claim  of  thechikPs 
I^gkim  is  ^Qod  because  that  was  a  ri^  Aot  dqiendant  OB  the  ftt^er^s  will,  and  to  which 
dMdbre  ^  cMiId  iipt  fubslitute  i  S%,  We  fi^ppeed  that  the  testament  was  valid  though 
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proyed  Aot  to  ham  been  read  fo  die  testator  befell  s^ning  in  the  witiMsses 
fiecftufle  tbere  was  no  endenoe  that  the  testator  did  not  himself  read  it  with  hia  own  ey^^ 
Brunmoiv  thought  diere  was  a  good  daim  on  the  contract  of  marriage  for  the  kgitSair^ 
aid  thought  the  testament  nuH.  The  Preflidcnt  thought  the  testament  nuU^  but  thou^t 
tfo  claim  lay  either  for  the  l^itinr  or  aa  the  contract.  Upon  the  question,  die  Lord* 
Ibrt  repelled  the  reasonsof  reductiofi  of  the  testament ;  Sdly,  found  that  there  is  no  daioi^ 
to  the  pursuer  as  substitute  in  die  contract  of  marriage ;  3dly,  found  that  the  pursuer  may 
daim  the  duld^s  l^tim.  Sd  June»  They  adhered  aa  to  the  thicd  point ;  aikd  16th< 
Deeembei  adhered  aa  ta4he  firsts 

Na  7.    1749»  Jan.  18,  Feb.  22.    Aonjkw  of  Sheudiap  agaifmi  Aamcw^ 


A  rauKOSE  son  having  aeoqited  a  provision  in  sadsfiiction  of  len^m  and  bairns  parf 
of  gear  but  not  of  executry,  the  father  died  intestate,  and  the  younger  brother  sued  the 
ddest  son*  and  hdfi  fef  die  whole  eseeatryv  who  feundked  on  .liie  renunciation  aod>olaimect 
Aetq^itim.  Answeied,  diere  n  no  l^tam'due  to  the*  heir,  but  die  whole  e3Neutsy»  fklb 
tb  fle  pttirsugr  netwWisfcn^KBg  A&  leminialiiinj  andDunfemd^so;  and  upea  a  vedaiia«i 
ing  UH  we  adhered,  ms  t^ikmlc^  because  we  had  often  fanndin  HiS9,  1661,.  and  1737^ 
chat  when  theHfr  ia  a»  only  soa  though  he  be  also  heir,  he  i»eiidtfed  to  al^timL  And 
Ixxrd  Stair  sayS)  diaiif  only  oAe*cfaild^  the  heirunforisfiunifiatey  he  is  entitled  to-alegitim,' 
and  tPthere  had' been  a  idiet  she  would  have  had  only  a  thtrd^  and  the  heir  must  have 
had  the  other  third  a»  legitiniy  because  the  puosuer  could  not  take  a  fegftin^  and  the  pur* 
suer  would  take  the  dead^s  part  only.  The  President  thought  die  heir  might  diminisb 
Ae  relict^s  part,  but  eoold  take^nodiing  in  competitbn  nath  the  younger  chiTdren  though 
<hey  have  renounced,  and"  even  thought  that  diough  the  younger  childrenr  renounce  boUii 
legttim  andesectttvy,  diat  it  would  net  go  to  the  hek^  and  92d  February  a^iered,.  remL 
If  3ton,  Minto^  KilkemiDy.  ei  nu*^ 
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LETTER  OF  CREDIT. 


No.  I.    1738,  Jan;  4.    M'Lei^i^ie  against  Some&tell. 

FouvD  (ISdi  July  1787)  that  the  letter  implied  a&  oUigalion  on  SomervelT  to  reEere 
Lochead)  (the  charger^s  author)  of  all  damage  in  ddaymg  diligence  against  Carrick,  but 
that  he  had  the  benafit  of  Ca|xid('*s.being  first  discussed.  4t|i  January  17i38  The  Lord^ 
adhsMb  - 

Not.  2.an^5.   IH%  Dec  <$:  iSmmLtr  c^ JS}ho\£^ 

■  ^  * 

Woo08«AD  \tt  July  17S&  wrote  to  Abbotsbaugh  aletter  of  credit-  in  favours  of  Andrew 
lices^  t»adB(hii^]AO?baUa>lMi^  lii&i(..vwit^  witb»  for  in  June  17^ 


i4A 


LETTER  OP  CREDIT. 


[Ei.cm23't  Notfit. 


Lees  wrote  Abbotsbaugh,  excusing  his  not  having'  paid  ihe  price,  and  therefore  sub- 
joined  his  bill  for  the  {Mice,  including  interest  from  CancHemas,  when  it  became  due;  but 
Abbotshaugh  did  not  sign  the  draft,  and  died  soon  after ;  and  now  his  heir  or  executor 
sues  Woodhead  for  the  price,  and  Woodhead^s  objection  to  the  letter  had  been  before 
repelled,  that  the  letter  was  not  holograph.  But  this  daj  we  sustained  his  defence,  that 
no  notice  had  been  given  that  bear  was  furnished  on  his  letter  till  Noyember  1738,  after 
Lees  was  broke,  and  adjudications  against  his  estate,  and  we  did  not  regard  the  circum^ 
stance  that  Woodhead  was  no  merchant,  since  this  was  no  doubt  tit  re  mctxfOoriay^  and 
upon  that  account  the  letter,  thougti  not  holograph,  had  been  sustained,  and  Lees  was  a 
merchant.  17th  February^  The  Lords  altered,  by  the  Presidtat^s  casting  vote.  6th 
December,  Adhered. 

No.  4.'    1 749,  July  29.      M AKSFiELD  oguinst  Weib. 

Johnston,  merdhant  in  Edinburgh,  being  broke,  but  having  a  claim  against  Wardoo. 
under  submission,  which  his  arbiter-  thought  might  produce  L.150  sterling.  Weir,  Johit* 
stones  brother-in-law,  was  persuaded  in  summer  1744  to  apply  to  Mansfield,  and  gaye^^ 
liim  a  letter  bidifing  him  fp^e  credit  to  Johnston  to  the  extent  of  L.150  sterling,  and  ha 
would  see  him  paid.  Mansfield  gave  him  on  his  note  L.10,  and  he  imtnediatdy  opened 
shop,  and  Mansfield  gave  him  credit  on  English  merchants,  who  acccMrdingly  furnished 
him  goods,  and  drew  bills  at  different  times,  and  some  of  them  payable  at  a  great  dis- 
tance of  time,  and  some  drawn  on  Mansfidd  himself,  some  on  Johnston  payable  to  Mans- 
field. Johnston  broke  about  Whitsunday  1746,  and  Mansfield  sued  Weir  to  the  extent 
of  L.150,  whose  defence  was,  want  of  notice  that  credit  was  furnished,  or  to  what  extent^ 
or  tfiat  it  was  not  paid.  Answered,  This  was  not  an  ordinary  letter  of  credit,  but  a 
eautionry  for  an  indigent  brother  who  he  knew  was  not  able  to  pay,  and  as  he  lived  in  the 
same  town  at  least  till  August  1745,  he  behoved  to  know,  when  he  opened  shop  that  the 
credit  was  used.  My  difficulty  was,  that  as  he  could  not  know  to  what  extent  the  credit 
was  used,  he  could  less  know  that  the  money  was  not  paid ;  that  merchants  cany  on 
trade  (m  credit,  and  by  long  forbearance  keep  their  credit  and  answer  theirbills  with  the 
proceeds.  Howsoever,  it  carried  to  find  Weir  liable.  Eilkerran,  Murkle,  and  I,  did 
pot  vote*    2Sd  June  Refused,  and  adhered. 


UFERENTER. 


No.  L    1787,  Dee.  8, 21.    Ferguson  of  Aucbinblain  against  His  Sok. 

The  Lords,  26th  July  1737,  found  that  a  liferenter  has  no  right  to  cut  wood« 
The  Liords  varied  their  interlocutor  of  26th  July,  and  found  that  Aucbinblain,  in 
right  of  his  reserved  liferent,  has  right  to  cut  this  wood  in  such  time  and  manner  as  is 
agreeable  to  the  custom  of  the  eountiy .    21«t  December  Adhered  without  Miswers. 


I 


Na  3.     174Q»  Feb.  2j2.     £X£cutoes  of  Lady  Tolquhoun  against 

Crebitoes. 

The  Lady  Tolquhoun  was  infeft  in  an  annuitj  payable  yearly,  without  mention  of 
any  pardcvdar  term.  Tolquhoim  died  in  April  1728,  and  the  Lady  died  on  M^grtinmas- 
day  in  the  morning.  The  questions  were  two,  Whether  in  such  case,  though  the  life- 
tenter  should  survive  but  one  legal  term,  she  would  be  entitled  to  that  half  year  ?  and  in 
this  we  had  no  difficulty  to  find,  that  the  two  legal  terms  behoved  to  regulate  the  inte* 
rests  of  fiar  and  liferenter.  As  to  the  second,  we  at  last  unanimously  found  her  entitled 
to  the  Martinmas  half  year  in  which  she  died,  though  in  the  morning  of  thi^t  day,  for 
the  same  reason,  that  had  her  husband  died  on  Martinmas-day  in  the  morning,  she  would^ 
not  have  had  that  Martinmas  term. 

No.  3.    1742,  Feb.  9.    Ceeditors  of  Me  John  Mitchell  agaimt  His 

Relict. 

a 

The  Lords  waved  to  determine  the  general  point.  Whether  a  liferent  infeffanent  in  a 
tenement  in  burgh,  adfter  it  is  demcdiahed,  and  another  much  larger  one  built,  subsists  in 
•tbe  new  tenement,  and  to  what  extent  P  because  they  thought,  whatever  might  be  the 
law  in  that  case  where  the  house  perishes  by  accident,  or  by  i^,  (in  which  case  the 
Lords  generally  seemed  to  think  the  infeftment  would  be  extinguished)  yet  where  the 
buGband  -himsdf  destroys  'the  old  house  and  buiMs  a  new  one,-  these  they  thought  the  in* 
fieftment  would  subast ;  but  in  this  case^  they  only  preferred  the  relict  to  the  extent«Q^ 
the  sums  in  her  contract ;  and  before  answer  as  to  the  other,  points,  remitted  to  tlie  Ordi*, 
nary  to  hear  as  to  what  succession  devolved  to  the  husband  through  his  wife^s  brother^s 
death*  .--..- 

0 

No.  4.    1743,  July  7.    Macsie  against  Maecaeet  Cralmees. 

An  adjudger,  in  taking  a  charter  from  the  Crown,  took  it  to  hitnself  and  hil  wife  in 
fiferent,  for  security  of  implement  of  the  provisions  in  her  eontract  of  marriage,  but  with» 
out  any  assignment  or  other  deed  in  writing.  The  question  was,  if  thia  was  a  habile  eon* 
▼eyance  tp  her?  The  Ordinary  had  sustained  the  liferent, ^ and  because  of  some  cireum-^ 
stances,  .particularly  the  possession  had,  and  a  sort  of  decreet-arbitral,  I  wasfbr  adhering ; 
but  doubted  much  of  the  point  of  law,  and  therefore  moved  that  the  interlocutor  should 
be  qualified,  as  not  to  be  a  precedent ;  which  the  Lords  agreed  to,  and  added,  in  respect 
of  th^  drcum^tances  of  the  case ;  and  the  case  of  Cubbison  did  not  agree. 

No.  5.     1748,  Nov.  19.     Helen  Brown-  and  Hee  Httsband  against 

.     .  COCKBURN, 

A  tinvx3SJm%  hssving  Uheimmi  the  mm»i  and  died  in  July  174)»  ike  kAf  iMimA 
from  tlie  executara  half  a  year^  cent  for  that  cfqp,.«iid  Tinwald  fpqnd  them  lUio  ;"^b|t% 
"wm  found  th«  «iacu1»r  not  Sabkfor  any  sent  for  the  crop  of  com  on  tb^gprouiulto^ithiGfc: 
Ae  had  right.     19th  November^  Unanimously  adhered. 
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No*  6.  1752,  Dec.  21.    John  Lang  against  The  Dun:  of  Douglas,  &c. 

Thz  Lords  in  effect  found,  that  a  liferentrix  infeft  in  landt  and  woods,  can  only 
cut  for  the  use  of  the  tenement,  (though  there  were  woods  that  the  proprietors  were  wont 
to  sell  every  25  or  30  years,) — and  therefore  in  this  case  varied  Lord  Justice^Clerk^s 
interlocutor,  who  found  the  Countess'^s  executors  liable  to  Lang  for  the  woods  that  he 
was  stopped  from  cutting,  and  which  he  had  bought  from  her  and  paid  the  price,  in  respect 
that  she  had  sold  these  woods  before  the  usual  age  of  sale  of  such  woods  in  that  coun- 
try ; — and  we  found  them  simply  liable,  leaving  out  that  reason,  chiefly  because  of  the 
precedent  betDvixt  the  Duke  and  Dutchess  of  Hamilton  touching  the  woods  of  Kinneil. 


LITERARY  PROPERTY. 


No.  1. 1 738,  June  80.    King's  College  of  Old  Abeedeen  against  The 

Mabichal  College. 

Ths  Lords  found  that  the  King^s  College  of  Old  Aberdeen  have  a  right  to  have  the 
)K]oks  contained  in  the  grant  in  the  act  1710  lodged  in  their  public  library  for  the  use  of 
the  members  of  both  Colleges. 

No»  2.    ]  746,  July  4.    Booksellers  of  London  against  The  Boox:- 

SELLERS  OF  EDINBURGH  AND  GLASGOW* 

Thx  Lords  found  that  action  of  damages  does  not  lie  upon  either  of  the  acts  8v9  Atunm 
Cap.  19,  or  12th  Geo.  II.  for  printing,  reprinting,  in^rting,  &c  books  contrary  to  these 
statutes.  Haining  and  Strichen  did  not  vote.  Tinwald  and  I  were  very  doubtful  but 
voted  for  the  interlocutor.  Preadent  thought  that  the  action  did  not  lie  for  books  im- 
ported contrary  to  12th  Geo.  II.  because  the  pursuers  could  not  wave  the  penalties  of  that 
statute,  but  that  it  lay  on  all  the  offences  agauist  the  act  %wkAmMR^  because  the  penalties 
in  that  aot  are  prescribed^  and  that  it  would  have  lain  on  the  same  act  for  importing  books^ 
from  abroad,  had  not  the  act  12th  Geo.  II.  supervened.-^th  July  1746. 

In  this  case  we,  on  S4th  December,  altered  the  former  ioterlecutor  as  to  books  printed 
lier^  and  found  that  action  does  lie  to  the  extent  of  the  prc^ts  made,  but  ordered  ahear-* 
ing  on  the  statute  12th  Qeo.  II.,  whether  the  penal  action  for  books  imported  in  this  country 
is  limited  by  the  general  statute  21st  Elis. ; — and  upon  the  hearing  we  (19th  January  1747) 
iDund  it  was  linuted,  five  to  five  and  the  Pxesidenf  s  casting  vote.  Against  the  interlocu- 
tor were  Dnunmore,  Strichen,  Eilkerran,  Shewalton,  and  L  This  deciskn  was  contrary 
to  whal  was  found  in  1737  in  a  q^uestion,  on  the  game  act,  that  that  statute  was  not  » 
limited.    (See  No.  ^.) 
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No.  S.    1 747,  Dec.  2.    Booksellers  in  London  against  The  Book- 

SELLERS  IN  GLASGOW  AND  EDINBURGH. 

• 

TtHWALD  well  obsenred,  thmt  the  author  of  a  book  could  have  no  better  title  at  common 
law  to  the  property  or  rather  monopoly  of  his  own  labours  and  invention  than  the  first  in- 
ventor of  printing  or  gunpowder  had  to  the  monopoly  of  that  invention,  and  that  this 
would  be  a  novu$  modus  acquirendi  dominii.  Also  observed,  as  I  had  done  yesterday^  that  the  • 

East  India  Company  could  not  have  action  of  damages  against  importers  of  East  India 
goods.  Amistoa  spoke  long  and  wdl,  and  many  things  ni^w,  but  in  order  to  hear  him  I 
was  obliged  to  change  my  seat  and  could  not  take  notes ;  but  we  unanimously  found, 
first,  that  no  action  lies  for  offences  against  this  statute  more  than  three  months  after  the 
offence ;  Sdly,  that  no  action  on  the  statute  lies  for  books  not  entered  in  Stationers  HaU 
as  the  act  directs ;  and  3dly,  that  no  action  lies  upon  this  statute  for  damages  but  only  for 
the  penalties ;  and  June  7th  1748  adhered,  and  found  that  no  action  lies  either  upon  or 
in  consequence  of  the  statute.  Vide  the  judgment  on  appeal,  MS.  foL  (now  printed)  and 
the  printed  cases. 

No.  4.     1 749>  Dec  8.        Maitland  against  Eraser. 

One  Edgar  made  a  planof  Edinburgh^'  and»afler  his  death  his  sisters,  who  were  nearast 
cf  kin,  gave  it  to  Greorge  Eraser,  auditor  of  Excise,  to  get  it  by  aasistanoe  of  the  master 
of  Elphinston  reduced  to  one  foot,  which  was  accordingly  done.  Some  time  after  a  creditor 
of  the  defunct  confirmed  the  ori^nal  plan,  and  had  it  sold  by  public  roup  by  the  Commis- 
saries, and  it  was  purchased  by  Maitland,  who  it  was  said  had  first  devised  the  confirming 
it  to  make  himself  master  of  it,  being  then  writing  the  History  of  Edinburgh,  and  to  dis« 
ooiuage  bidders  told  publicly  that  several  copies  had  been  taken  of  it  He  then  pursued 
Eraser  (who  had  sent  his  reduced  copy  to  London  to  be  engraven)  to  deliver  tliat  copy, 
and  Minto  the  Ordinary  ordered  him  before  answer  to  produce  it  in  the  clerk^s  hands ; 
but  on  a  reclaiming  bill  and  answers  we  remitted  to  the  Ordinary  to  hear  them  on  their 
sevend  rights.  I  greatly  doubted  that  he  had  any  right  in  Fraser^s  reduced  copy,  for 
though  if  he  had  come  unlawfully  by  the  original  and  taken  a  oq3y,  that  unlawful  acC 
might  subject  him  to  damages ;  yet  having  got  it  from  the  nearest  of  kin  to  reduce,  that  ^ 

was  a  lawful  act,  and  the  purchaser  of  the  orij|;inal  plan  had  no  more  right  than  an  inver^ 
tor  of  a  new-fashioned  machine  has  right  to  every  machine  made  on  that  pattern,  or  the 
owner  of  an  original  manuscript  to  every  copy  taken  of  it,  and  here  he  could  plead  no 
special  privilege ;  2dly,  As  by  the  act  of  Parliament  nearest  of  kin  getting  possession 
need  not  confirm,  and,  as  we  have  found,  transmit  their  right  to  their  executors,  we  doubted 
whether  the  oonfinnation  gave  any  ri^t  after  the  nearest  of  kin  attained  possesuon. 


LOCUS  PCENITENTIJE. 


No.  1 .    1 787>  Nov.  2.    Kebji  of  Gruntimock  against  Skedden. 

A  nacBEBT-AantmAL  being  pronounced  bet  ween  these  parties  determining  former  diffl* 
eultiesy  and  decerning  L«5  sterling  to  be  paid,  which  was  8ud  to  be  passed  from  verbally 
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on  payment  of  «ome  ftmall  esqpeoses ;  tbe  question  was,  Wbether  it  ooidd.be  pnsed  from 
-without  wnt,  or  if  there  was  Uxus  pemitenHa  f  Ratio  Jkintandi^  that  this  yfdipaidtum  Uberato^ 
rium.  The  Ordinary  found  it  could  not  be  passed  from  verbally,  and  we  adhered.  I 
Aougfat,  that  were  there  ho  more  in  it  than  passing  from  tlie  L.5  decerned,  it  might  be 
passed  from,  but  then  such  verbal  paction  could  not 'rear  up  the  fermer  claim.  Amiston 
doubted  of  that,  but  was  for  adhering,  for  flo|nting  pleas,  and  that  de  mhsimii  mm  atna 
pratar. 

No.  4.    1741,  June  8,    Sseaton  of  Gardenrose  against  Cbexstts. 

A  vjcKBjLL  transaction  of  sundry  claims,  and  some  on  which  adjudication  had  foUoweci^ 
by  which  transaction  5000  marks  was  to  be  paid  for  the  cl  wiv  which  tiransaction  was  neipu? 
reduced  to  writing,  but  on^  of  the  parties  afterwards  wrote  a  hKber  mentioniiig  the  trai^ 
saction  and  the  sum  to  be  paid,  and  piominng  security;  tbe  t>Qrds  f#UQd  theie  was  no 
iocu^  poenitenjtufy  and  adbeved  unanimQusIy  to  Amiaton's  interlocutoi^  and  refused  a  bill 
without  answers,  whieh  was  pretty  amUar  to  the  case  ISth  December  17KV  Young 
against  Nisbet,  (Dict,  No.  38.  p.  8434.) 

No.  5.    1741,  June  i».    Walkke  agamaiuvni^omms  of  Bedtormy. 

Bjedlokmt  having  entered  into  a  contract  with  several  persons  as  nearest  of  kin  of  a 
defunct,  whereby  for  L.lOO  to  be  paid  by  such  of  them  a3  should  be  found  executors  hst 
Tenounced  his  own  claim  of  being  nearest  of  kin  {  and  that  contract  being  not  signed  hsf 
one  of  those  persons  nearest  of  kin,  they  thought  Bedlormy  had  a  locu^  fceaikiUia^  an^  of 
consequence  of  that  found  the  other  nearest  of  kin  nqt  bound;  nd^^q^ratim  befoie 
answer  to  the  qualification  of  fraud,  ordained  Bedlormy  to  i^oudesKend  on  his  cdation  lo 
the  defunct  such  as  may  justify  bis  claiming  to  be  aeareat  of  kiu. 

No.  6.  1T44>  Dec  11.  Crebitows  of  Huop  MufBjtAV  ^i^imt  Gbahaac.  . 

7he  Lords  found  there  was  no  finished  transactioB,  and  found  that  Balgowan  has  no 
f  etention  for  the  Lady  Murray^  aliment  But  found  he  has  retention  till  his  representor 
U^es  are  satisfied'  of  the  household  funitui^ew 

Ka  7.    1 745/  July  5.    Agkes  Moobie.  ugavnst  Ann  Mood1£. 

TiiaKB  hebra^pOTtiibneni  int4«ding  tosell  their  laads^  for  tie  more  ta^  diblribuiMi  of 
the  pnce^  agreed  thai  it  should  be  set  up  to  tmip.  among  die  thiee  so  askoae^oftlkiai  might 
StiQ  retain  the  lands ;  and  the  second  and  third  made  a  private  bargain  that  the  second 
should  not  offer  at  the  roup^  but  ^dlow  the  lands  toiW  into,  the  hands  of  the  youngest, 
and  a  definite  sum  was  pactioned  to  be  paid  by  the  youngest  if  she  was  purchaser  to  the 
second^  whether  the  lands  should  seU  higher  or  lower.  Thereaflber  articles  of  roup  were 
made  out  and  agned  by  all  the  three  without  reference  to  this  private  faaigaiah  -  Andtho 
youngest  became  purshaser  at  the  roup*  But  then  tlie  second'  repf^tmi  of  the  birgpin 
^  insisted.  fo<:  b^t  futt  share  of  tbe  pice  oflBsred^/aod  coate9»d«d  that  as  it  wisi^bwj^siA 
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«l)Mt  a  flrie  of  Ittidb  tbeie  w«  2oc««  jM»^  once  no  writ  intervened  i^pavAebat^gftin^ 

wliidi  WM  dflfattd  to  be  proved  onlj  by  b^  oadi,  voA  seooiidly  thit  that  yerbal  bargehi 
w$M  altered  by  Ifae  mibsequent  arddes  of  roup,*— though  witliout  them  xt  oould  not  hare, 
bam  eseeutftd ;  bitt  tfie  LoidB  anaoimdutly  found  no  /ooat  jMBndefrttVe. 


MANDATE. 


No.  I.    1 7S5»  July  C^4.    Sheewzxl  agningt  Jsffrat  and  Gillespie. 

Ths  JLords  found  the  merchant  Ellies  from  whom  Sherwell  deriyet  right  had  both 
Gillespie  who  boi^bt  the  goods,  imd  Robertscm  the  factor  to  whose  debit  they  were 
ordered  to  be  cha]:;ged,  liable  to  him,  and  therefore  |H«fened  Umto  Jeffinay.  This  carried 
only  by  my  casting  vote. 

No.  S.    1 745,  Feb.  6.    Sandilands  and  Knox  against  Lindsay. 

CAVHitmATSL^  merehant  in  Edi&bai^  ceBamsskmed  SandSanis  and  Knox  m  Ber^ 
jteaux  to  fiend  fout  ton»of  wine^  and  send  the  iavoiee  and  bills  of  lading  ro  Lindsay^s 
name,  and  to  draw  on  him  Carmichael  for  the  value.  They  obeyed  the  conimission,  and 
in  August  1784  drew  on  Carmichael,  payable  to  Coutts  at  London,  who  wrote  to  Car- 
michael, and  he  in  answer  excused  himself  wondering  that  Lindsay  had  not  remitted  the 
money ;  but  Carmichael  was  then  breaking,  and  in  December  he  settled  accounts  with 
Murray,  brother-in-law  of  Lindsay,  to  irfiom  be  ow«d  considerable  sums,  and  debited 
Murray  with  this  wine  as  well  as  several  parcels  furnished  Lindsay  in  former  years  as 
having  been  commissioned  by  Murray  for  Lindsay.  Then  Sandilands  and  Knox  sued 
Lindsay,  who  defended  on  this  payment  or  rather  account  betwixt  Murray  and  Car- 
michael, and  Boyston  had  sustained  the  defence.  But  the  Court  on  a  redaimilig'  bill 
endetcd  all  the  parties  -lo  be  bfought  into  the  field  and  all  the  correspondence  extant^  and 
this  day  fmding  no  e^deaoe  of  the  wines  being  oammissioned  by  Murray  they  found 
Lindsay  liable.  Vidf  24th  July  1736,  Sherwdl  against  Jeffipay,  Qio.  l.>  7th  December 
1735,  Smith  in  Yarmouth  f^ainatFothoinghamy  (No.  &) 

Na  4.    1756,  Not.  15.    Laing  affain^  Tb'e  Lord  C&i£f  Barok. 

T^s  Lord  Chief  Baron  having  etnjiojed  Laing-to  repair  his  honse  at  Bahy,  Laing 
sued  him  for  payment  of  his  account,  and  the  defence  was,  tfaaft  the  repam  wetre  cen« 
trary  to  his  orders.  A  joint  proof  was  allowed,  and  I  diougbt  there  was  vetysilflcient 
proof 'l)iact  the  Loid  ClnefBaitmV  orders  with  respect  to  the  rooF  of  the  house  w^re  to 
pitfserve  "die  ce^mg  (whereof  the platster  was  nised  work  of  stiieee  ki  IMlwitli  liie  Seola 
Arms  and' King  ICharles^II.)  of  the  tfwo4oQr  rtxims  which  were  imnlediatehf  bdow  the 
garrets^  otherwise  not  to  meddle  with  the  roof;  whereas  Laing  took  off  the  whole  roof 
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and  took  down  that  caKng  and  loft  which  was  within  the  roof,  the  ceiling  being  fixed  tB 
the  lowest  baulks  of  the  couples,  and  gare  the  house  a  split  new  roof.  Laing  again  proved 
to  the  satisfaction  of  the  Court  the  rottenness  and  insufficiency  of  the  roof,  both  lath  and 
couples,  though  the  heart  of  the  wood  of  many  of  the  couples  was  so  fresh  they  were 
employed  in  repairing  the  roof  of  another  office-house.  And  Lord  Chief  Baron  proved 
tliat  the  roof  might  have  been  repaired  without  taking  down  all  the  couples,  at  least 
without  taking  down  diat  ceiling,  by  putting  in  new  couples  and  joining  them  to  the  old 
ones,  or  by  joining  them  to  the  old  baulks  to  which  the  ceiling  was  fixed.  Some  of  us 
were  for  repelhng  the  defence  nmpltdiery  but  others  of  us,  particularly  Justice-Clerk, 
Eilkerran,  and  I,  thought  that  Laing  had  acted  contrary  to  orders,  and  therefore  in  strict 
law  had  no  action,  (which  is  agreeable  to  L.  84.  C.  Dc  NegoHisj  and  L.  40.  2>.  Mandati, 
But  yet  we  thought  that  he  had  action  in  equity  so  far  as  the  defender  was  profited  by 
the  work,  (which  also  Mr  Craigie  for  the  defender  yielded)  and  therefore  I  moved  that 
bis  counsel  should  give  in  a  special  condescendence  what  articles  they  objected  to ;  and 
Sdly ,  a  condescendence  attested  by  some  tradesmen  of  character  in  this  place,  what  would 
have  been  the  expense  of  reptdring  in  the  manner  the  defender  proposed  by  supporting 
that  ceiling  and  interlining  the  old  joists  and  couples  with  new  ones,  and  imag^ed  that 
the  expense  would  have  been  at  least,  as  great  that  way,  because  the  operation  was  much 
more  difficult  However  the  majority  would  not  agree  to  the  motion,  but  upon  a  vote  sus- 
tained the  account  as  it  was,  reserving  to  the  Lord  Chief  Baion  to  object  to  any  partieu*- 
lar  articles  that  either  they  were  not  furnished  or  w«re  overrated ;  and  repelled  the 
•defence. 


MANSE. 


■I  « 


Nc  1 .  1 734,  Not.  28.    Me  Maul  against  The  Childbkn  of  Chartersw 

Nothing  appears  in  the  Notes  in  rdation  fo  this  case.  L<ird  Elchies  has  preserved  the 
printed  papers  which  are  in  vol.  vi.  foL  154<.     The  counsd  were  Graham  and  Craigie. 

By  the  act  31,  Pari.  |663,  it  is  declared,  that  manses  being  once  built  and  repured  and 
the  building  or  repairing  satisfied  and  paid  by  the  heritors,  the  said  manses  shall  there- 
after  be  upholden  by  the  incumbent  ministers  during  their  possession.  The  Couit  on 
report  of  Lord  Coupar  had  found  in  substance,  that  certiun  repairs  which  had  been 
made,  (followed  by  a  visitation  of  the  Presbytery,  and  a  declaration  by  them  that  the 
manse  was  free,)  had  proceeded  upon  an  erroneous  report  of  the  state  of  the  buildings^ 
and  consequentiy  that  the  heritors  ocmtinued  liable. 

It  was  contended  on  the  part  of  the  hmtors,  that  in  terms  of  the  act  of  Parliament  the 
declaration  of  freedom  conclusively  relieved  them.  It  was  however  found  that  it  was  stiU 
incumbent  on  them  to  prove,  that  the  repairs  had  been  sufficiently  made.— »Ep. 
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No.  a.    1 748,  June  29.    King's  College  of  Aberdeen  against  The 

Heritors  of  Old  Macher. 

The  Presbytery  having  assessed  the  heritors  in  above  L.990  for  repairing  the  Minister's 
manse,  the  heritors  suspended  for  that  the  manse  was  the  Dean's  house^  and  the  Deanry 
bong  disponed  to  the  College,  who  were  to  supply  the  charge,  neither  this  manse,  nor  any 
bouse  of  any  dignified  Clergyman  fell  under  the  act  1063 ;  2dly,  That  in  1 680  the  heri* 
tcMTs  paid  the  College  L.1000  for  this  house  to  the  Minister,  and  after  that  time  repaired 
it  sufficiently,  and  the  Ministers  were  bound  to  uphold  it  during  their  incumbandes,  and 
tbe  College  during  the  vacancy;  that  upon  Principal  Chalmer's  death  in  1746  it  was 
found  wvMth  L.1644,  and  the  12th  November  thereafter  when  the  new  Minister  was 
placed,  it  was  by  the  Presbytery  fbynd  worth  L.1640,  that  is  only  L.4  worse  during  tbe 
vacancy,  which  the  CoU^^  paid,  and  yet  immediately  thereafter  it  was  found  to  need^ 
L.903  to  repair  it,  and  with  the  Collector's  salary  making  L.998.  The  Court  thought  the 
houses  of  dignified  Clergy  did  not  fall  under  the  act  1663,  but  now  that  this  is  become  a 
stipendiary  Minister  that  his  house  did  fall  under  it  They  were  dissatisfied  with  the 
Presbytery's  manner  of  taking  trial  how  the  house  had  been  upheld  by  the  last  incumbent 
or  during  the  vacancy  by  taking  reports,  not  what  repairs  the  houses  wanted,  but  what  it 
was  worth.  But  it  iqppearing  that  the  decay  of  the  bouse  was  owing  to  the  side  walls 
^ving  way  so  as  to  be  out  of  the  plumb,  and  that  occasioned  by  a  crevice  in  the  gable, 
the  risque  whereof  the  heritors  took  upon  them  at  the  las]t  reparation,  therefore  they 
found  the  heritors  liable ;  but  that  they  might  either  repair  the  old  house  or  build  a  new 
one  worth  L.IOOO,  and,  if  tbey  chose  Uie  last,  ordered  them  to  give  in  to  Court  a  plan  of 
such  new  house. 

No.  S.    1748,  July  IS.    Sir  William  Maxwell  against  Gatik  Park. 

Lands  being  united  quoad  sacra  tantum,  the  Lords  found  the  heritors  not  liable  ta 
repair  the  manse. 

No.  4.     1 75a,  June.  1 9.    Thomson,  Minister  of  Dunfermline^  against  The. 

Heeitors. 

Thk  Lords  found,,  that  Thomson  being  Minister  of  a  Royal'  Burg^i,  though  he  also  had 
a  landwart  parish,  is  not  entitled  by  the  act  1663  to  hare  a  manse  designed  to  him,  and" 
sustained  the  defence.  30th  June,  Adhered  and  refused.— N.  B.  The  first  interlocutor  hod' 
been  written  tPQ  general,  that  he  was  not  entitled  to  a  manse,  which  we  npw  amended . 
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No.  1.    1784,  Not.  27.  A.  against  B. 

'  Tke  Lords  on  a  summary  bill  that  a  debtor  was  in  mtHtatumeJiigm  j 
wttnuat,  (without  being  seen)  to  apprdiend  him  titt  he  find  caution,  fcc 


M£  [Ejk<^^«it»\  NaT«9^ 


MEMBER  OP  PARLIAMENT- 


No.  !•    1788,  Feb.  28.    Robert  Ross,  Supplicant 

Eaiul  LiEvsN,  Ordinary  on  the  bills,  reported  a  bill  by  this  Robert  Boss  for  a  wamnt 
to  the  Chancery  to  issue  a  oommission  to  the  ^leriff  to  take  trial  by  an  inquest  for  dirid^ 
ing  the  old  and  fueyr  extent  of  a  lurge  barony,  whereof  the  petitioner  has  right  to  only  a 
part,  and  to  ascertmn  his  part  o(  the  said  extents,-^^uid  tjie  bill  gave  us  some  ancient  pre* 
cedents  from  the  r^ords  of  Chancery  of  coHunianons  issiMd '  out  by  auiliority  of  this 
Court,  and  retours  made  upon  them.  The  Lords  unanimously  passed  the  UU,  and  in^- 
deed  this  seems  to  be  the  only  distinct  legal  method  to  divide  and  aaosrtun  these  ezteaftSi' 

No.  2.  1740,  Dec.  5.  Election  of  B£mwicKSHi&E  and  of  the  Mearn^ 

Oh  these  two  petitions  with  the  answers  tp  them  concerning  *he  proceedings  of  their 
last  respective  Michaelmas  head  courts,  several  of  the  Court  being  of  opinion  that  these 
Michaelmas  courts  were  superseded  and  the  powers  taken  away  by  the  act  12th  Jnna, 
notwithstanding  of  the  judgment  of  this  Court  in  January  and  February  1734,  Dundas 
of  that  Ilk  against  Sharp  of  Hoddam  and  other  Freeholders  of  Linlithgow,  (not  indeed 
marked  by  me  in  this  book,  but  the  papers  bound  in  that  year's  papers  letter  D,)  finding^ 
by  the  l^at  interlocutor  that  the  act  1681  was  still  in  force  both  for  deleting  and  adding 
to  the  rolls ;  they  agreed  to  hear  that  point  on  ocoa^on  of  these  two  petitions  on  Tues-' 
day  last,  and  the  hearing  lasted  Tuesday  and  yesterday,— when  we  found  that  notwith- 
standing the  sa^d  act  12th  Awna  the  Midiaelmas  bead  opuvts  caa  sliH  make  alterations  ia 
their  roU  of  fireeholders,— carried  by  the  President's  casting  vote.  Pro  were  Justice-Clerk, 
Drummore,  Kilkerran,  Balmerino,  Monzie,  Leven,  and  I.  Con,  were  Royston,  Minto, 
Habing,  Amiston,  Tinwald,  Dun,  Murkle.  I  had  declared  my  opinion  that  they  could 
delete,  and  that  they  could  add  only  apparent-heirs  and  husbands  in  the  right  of  their 
wives,  because  of  the  prwiso  in  their  favour  in  the  act  13th  Annse.  But  all  the  rest  who 
spoke  of  either  side  were  ^ther  of  opnion  that  they  could  neither  delete  nor  add,  or  that 
they  could  pot  only  delete  but  add  both  apparent^heirs  and  husbands  and  even  purcha- 
sers. But  the  Cou^  bemg  much  fatigued,  the  particulars  of  their  power  were  put  off  tilf 
this  day,  when  such  as  spoke  gave  their  opinions  much  in  the  same  way  as  the  day  before ; 
only  ttfe  President  explained  his,  that  though  he  thought  new  purchasers  might  be  en- 
rolled at  Michaelmas,  and  in  consequence  of  that  enrolment  they  could  vote  in  chusing 
Preses  and  Clerk,  yet  they  could  not  vote  in  constituting  the  roll  or  the  election  of  the 
member,  or  any  other  question,  till  they  had  produced  their  rights  in  terms  trf*  the  act 
12th  Anna ;— but  I  did  not  observe  that  any  body  joined  him,  such  as  spoke  on  that  side 
giving  their  opinion,  that  these  new  purchasers  could  vote  in  every  step  till  the  election  of 
^e  member  or  till  they  were  turned  out.  But  when  it  came  to  the  question,  an  objectioQ 
was  made  to  our  powers  of  judging  in  these  qM^stions,  though  the  preceding  day's  judg- 
ment plainly  suppoMd  it    Homsret  Ifaat  pro^moi  ^[ki«istM>a  WM  |^  voA  it  cvnwi  Iff  ^ 
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^ood  majcnttj,  dial  in  so  fiur  as  the  IGdMehnas  oaurts  were  ttUlin  force,  auiaiiiarj  appli« 
tttioB  to  the  Court  <^  Ses&m  wm  sliU  eompetent  Then  theqeestion  was  propofled  bjr 
the  Preadent,  Whether  the  Michadmas  coiuts  could  add  to  the  roll  af^iarent-bebs  and 
husbands  in  the  li^t  of  their  wires?  but  Arniitoii.  {fix  what  reason  I  know  not)  moved 
that  the  first  question  should  be,  Whether  new  purchasers  could  be  added  ?  and  it  carried 
in  the  negative.  In  this  case  I  was  for  the  n^pitive  as  I  had  declared  the  day  before  ; 
and  Monzie  did  not  rote;  but  what  seemed  odd  was,  that  Haining,  who  had  ^ren  his 
vote  agunst  their  having  any  power  of  alteration,  now  voted  that  they  had  power  even  tB 
add  new  purdiasers.  The  rest  divided  as  fcHtaerly.  Last  of  all  the  question  was  put  as 
to  the  power  d[  addii^  apparent-heirs  and  husbands  ?  and  it  carried  by  the  Presid^it\<s 
^casting  vote,  that  they  could  be  ikided.  Here  Haining  and  Monzie  both  voted  for  the 
power,  as  I  did  according  to  the  opinion  I  gave  finom  the  beginning.  But  something  also 
seemed  odd  here.  Kilkerran  who  voted  for  the  power  of  adding  new  purchasers,  yet 
because  it  carried  in  the  negative  voted  against  the  power  of  adding  heirs  or  husbands,  as 
a  necessary  consequence  of  the  fonn^  interlocutor.  Vide  Election  of  Sutherland,  (No.  7.) 
where  we  found  by  the  Presidenf  s  casting  vote  that  purchasers  may  be  added. 

No.  8.    1740,  Dec.  11.    Election  op  Bekwickshire. 

The  Lords  found  there  bdng  no  particular  objection  made  to  the  defender  continuing 
on  the  roll  at  the  Michaelmas  court,  the  application  to  this  Court  was  incompetent. 

No.  4.    1 741,  Feb.  8, 10.    Election  of  DrrMFRisssHiRE. 

The  Lords  agreed  that  the  Privy-Coundl  had  no  power  to  dismember  or  annex  couni- 
ties ;  and  Sdly,  that  if  they  had  power  it  was  not  properly  done,  being  only  interponing 
their  authority  to  a  private  contract  without  any  word  dismembering  or  annexing  per 
verba  de  preserUi,  and  therefore  repelled  the  objection  to  the  titles  of  the  freeholders  in  the 
five  parishes  of  Eskdale,  as  sud  to  be  in  the  shire  of  Roxburgh  in  virtue  of  the  said  act  of 
Council. — 10th  February,  The  Lords  refused  even  of  consent  to  determine  objections  that 
had  not  been  made  at  the  Michaelmas  meeting  notwithstanding  their  resolution  not  to  revise 
the  roll  except  as  to  alterations  since  last  Michaelmas ;  Sdly,  They  found  that  charters 
by  subject  superiors  in  1611  on  which  there  was  a  late  retour  1 737  bearing  the  old  extent, 
were  sufficient  evidence.  Pro  were  Drummore,  Tinwald,  Balmerino,  Murkle,  and  Pren- 
dent  Against  it  were  Justice-Clerk,  Minto,  Leven,  et  ego.  These  did  not  vote,  Strichen, 
jLrniston,  Kilkerran,  Monzie. 

Sdly,  As  a  consequence  of  the  judgment  ^ven  the  6th  instant  in  the  shire  of  Suther- 
land, quoad  vidt  (No.  7.)  finding  that  new  votes-may  be  enrolled,  they  found  that  persons 
infeft  though  not  year  and  day  may  be  enrolled ;  4thly,  A  charter  in  1661  and  1631  in 
ehurch-lands  bearing  L.4  of  old  extent,  was  found  no  sufficient  evidence  of  the  extent, 
or  that  these  lands  were  extended.     (See  No.  17.) 

No.  6.    1741,  Feb.  IS*     Election  of  Meabns. — Sir  Jam£9  Cabhsoce  ' 

offoinst  Steuart  of  Inchbreck. 

The  Lords  found  that  there  was  no  sufficient  warrant  for  dividing  the  property  lands 
veserved  to  Inchbreck,  and  the  superiority  lands  disponed  to  Dr  Stuart  and  Skeae^  and 
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therefore  found  the  division  null,  and  that  he  eould  not  be  continued  on  the  roll  on  that 
right ; — found  it  competent  to  make  ol^ections  at  a  Michaelmas  court  against  a,  person 
formerly  enroUed,  which  objecticMi  was  not  overruled  by  a  former  head  court  IStk 
February  The  Lords  adhered,  agreeably  to  act  25th,  Pari.  6.  James  II. 

No.  6.    J 74 1,  Feb!  19.    Election  of  Caithness, 

The  Lords  found  no  necesnty  to  call  the  persons  enrolled  by  this  Michaelmas  meetings' 
in  the  same  way  as  they  had  found  in  1734  in  the  case  of  the  Freeholders  of  Linlithgow^ 
and  therefore  repelled  the  no-processes.     Renit.  President. 

No.  7*    1741,  Feb.  17.*    Case  op  Sutherlandshike. 

Upox  a  petition  of  freeholders,  compluning  of  the  last  Michaelmas  court,  to  whom 
they  intimated  to  compear  before  the  Court  of  Session  to  November,  but  no  diet  ap* 
pointed  by  the  meeting  for  that  end,  as  tlie  act  1661  directs,  the  Lords  had  appointed 
parties  concerned  to  be  served  with  copies ;  but  as  that  would  take  a  long  time,  because 
of  the  distance,  the  petitioners  rechdmed,  and  inasted  that  the  parties  should  be  held 
as  in  Court,  because  of  the  intimation,  and  that  the  meeting  should  have  appointed  a 
diet.  This  had  been  appointed  to  be  intimated  in  common  form,  though  we  could  expect 
no  answer  from  parties  not  summoned,  nor  perhaps  inclined  to  mt  themselves,  and  there- 
fore came  now  (5th  December  1740)  to  be  advised  without  answers^  when  the  Lords 
adhered,  though  several  were  for  altering. 

20th  January,-i-Rogart,  claiming  in  the  right  of  his  wife,  an  heiress,  who  is'now  dead> 
not  infeft,  whereby  he  can  have  no  courtesy,— the  Lords  found  he  ought  not  to  have  been 
continued  on  the  roll ; — sustained  also  the  objection  to  John  Grordon  of  .  ,  whose 

title  was,  that  he  was  married  to  a  liferentrix,  notwithstanding  he  was  said  to  have  been 
enrolled  at  an  election  1723,  but  this  was  repelled,  because  there  was  no  evidence  of  it,  but 
a  notorial  copy.  But  many  of  us  thought  the  answer  not  good,  and  thought  though  the 
Michaelmas  head  court  could  not  alter,  yet  they  might  appoint  a  day  for  their  appearing 
before  this  Court  Sdly,  They  repelled  the  objection  against  Sir  John  Grordon,  that  he  was 
declared  infamous,  &c.  in  the  terms  of  the  act  1621.  Several  differed,  and  thought  the 
objection  good  ;  others  of  us  (inter  quoB  ego)  were  not  dear,  and  did  not  vote.  4thly^ 
Sustained  the  objection  to  Robert  Gordon  of  ,  that  he  was  not  in  possession,  but  th^ 
lands  seq^uestrated,  as  the  estate  of  Gray  of  Skibo.  Most  of  those  who  spoke  were  of 
opinion,  that  a  debtor,  whose  estate  is  sequestrated  for  payment  of  bis  creditors,  may 
notwithstanding  vote.  5thly,  Repelled  the  objection  to  Murray  of  Pulrossie,  who  was 
an  heir  of  a  tailzied  estate  served,  but  not  infeft,  and  renounced  the  rents  of  the  estate  to 
ihe  next  heir,  reserving  L.500  out  of  the  readiest  of  theoL  Adhered  to  the  3d  and  5th, 
February  17th,  without  answers.  21st  Januaiy,  Found  that  Adam  Gordon  DelquhoUy 
(H^ht  not  to  be  reponed  to  the  voU,  since  he  does  not  now  produce  any  infeftraent,  though 
ihe  Court  was  of  opinion  in  the  general,  that  a  Michadmas  court  ought  not  to  turn  free- 
l^olders  out  of  th^  roll  upon  any  objection  to  their  titles,  without  giving  them  an  oppor- 
tunity of  producing  them ;  but  here  he  did  not  even  affirm  in  th^  head  court  that  be 
was  infeft^i  but  gave  a  slufting  answer. 
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fiSdy  As  to  the  class  of  persons  refused  to  be  admitted  to  the  roll,  the  objection  was 
made,  that  all  pursuers  having  interest  were  not  called ;  t.  e.  several  freeholders  upon 
the  roll.  I  had  before,  in  another  question,  ^ven  my  opinion,  founded,  as  I  thought^ 
.  upon  the  wcmls  c^  the  act  1681,  that  Only  the  parties  oontraverting,  t.  e,  objecting,  ought 
to  be  called,--«nd  then  both  Amiston  and  the  President  distinguished,  when  the  conw 
plaint  was  that  one  was  wrongously  added  to  the  roll,  then  he  only  needs  be  called,  be- 
cause he  alone  is  interested ;  but  when  the  complaint  is  that  one  b  wrongously  refused  to 
be  put  on  the  roll,  then  all  the  freeholders  have  an  interest,  and  ought  to  be  called. 
Here  Amiston  thought  the  objection  not  competent,  because  it  was  waved  on  Tuesday 
in  the  case  Delquholly.  Most  of  us  differed  from  him,  because  they  might  wave  as  to  one, 
and  insist  on  it  as  to  another,  and  the  objection  might  be  made  in  name  of  any  of  iJie 
freeholders  not  called ;  but  I  still  doubted  of  the  relevancy  of  the  objection,  upon  which 
Amiston  distinguished  away  his  own  distinction,  and  said,  that  were  the  process  a  dechu 
Tator,  all  the  freeholders  behoved  to  be  called,  that  is  all  on  the  roll ;  1>ut  where  it  was,  aa 
in  this  case,  a  complaint  that  the  Michaelmas  court  had  not  appcnnted  a  diet,  though 
required,  and  therefore  had  intimated  to  them  to  attend  this  court,  founded  on  the  act  o^ 
{Parliament,  then  only  the  persons  objecting  needed  be  called,-— and  indeed  I  agreed  to 
the  distinction  so  limited ;  and  accordingly  it  carried  to  repel  the  objection.  Sed  retdi. 
Prettdent 

6thly,  February  6.— The  next  question  came  as  to  persons  added  to  the  roO,  as  was 
aaid  unduly,  and  others  refused  to  be  admitted,-— when  we  were  obliged  again  to  deter- 
mine the  general  point,  determined  in  the  case  in  Berwickshire,  £th  December,  (No.  2.) 
when  Roystpn  and  Haining  were  both  absent  sick,  when  we  altered  the  former  judg- 
ment,  and  found  by  the  Prendenf  s  casting  vote  that  purchasers  may  be  added  at  the 
Michaelmas  meeting.-*iVr.  B.  Strichen  did  not  vote.  12th  February,  Found  that  heritors 
and  wadsetters,  though  holding  of  subject  superiors  not  holdipg  of  the  Crown,  are  entitled 
to  vote.  13th,  Found  the  nine  ought  to  be  enrolled,  and  repelled  the  objection  to  the  eleven 
enrolled.     2Sth  February,  Adhered  without  answers.     Vide  26th  February,  (Na  6.) 

No.  8.    1741,  Feb.  25.       Election  of  Tweddale. 

The  Lords  found,  that  there  being  no  requisition  to  the  freeholders  to  indite  a  time 
for  attending  this  court,  nor  intimation  that  the  petitioners  were  to  apply,  nor  no  protest 
taken  on  the  objection,  that  this  summary  application  was  not  competent  27th  February 
Adhered  without  answers. 

No.  9.     1741,  July  15.     Election  of.  the  District  or  Peebles.-*-* 

M'KiE  of  Palgowan  against  M*Ewan. 

The  question  was,  Whether  this  actirm  for  a  double  return  lies  upon  the  statute,  7th 
Geo.  ?  and  found  that  it  does  not  lie.  Against  judgment  were  President,  Drummore, 
Balmeriho,  Murkle,  Amiston.— -For  judgment  were,  Justice-Clerk,  Minto,  Haining, 
Kilkerran,  Hay,  Monzie,  etego* 
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1^0.  10.     1741,  July  17.     Election  of  Kineoss, — ^Bruce  of  Kennet, 

Supplicant. 

Mb  Bb0CS  of  Kennet  aj^Iied  to  the  Court  com^iuDuig  af  the  dieetion  of  KkirfMs,  andF 
ef  the  Michaelmas  meetings,  that  the  clerk  would  not  gJTe  him  an  eattnet  of  thenmiutet ; 
but  the  Court  would  not  receive  the  applicatioxL 

No.  11.    1741,  July  28.    Case  br  Svttke^lakdskirjs:. 

In  this  case^  the  Sheriffs  aad  deiics^proeuratMrg  wa^ed  the  dilatovy  ddfeaoei  that  the  House 
of  Lords  had  not  judged  of  the  election ;  and  upon  hearing  the  cause>  the  Losds  seemed 
to  think  that  aa  adjoiumment  was  agunst  law ;  that  however^  as- that  wns^  the  deed  of  the 
freeholders,  it  could  not  affect  the  ckrky  who^  was- bound  to  obey  the  ma|ority ;  nor  the 
Sheriff,  who  was  to  take  hia  letuxn  from  the  deck,  who  m  thia  case-  was  unattmooB(|f 
chosen.  But  in^  this  case  it  bdng  alkgedy  and  a  proof  offived  ef  a  pi«viottS  coiieertof  the 
ireeholders  for  bribing  Sindair  to  trifle  away  the  time,  and  to  adjourn  till  the  return  of 
their  express  ftom  £dkiburgb,  and  that  the  Sheriff*Depute  and  derk  joined  with  them 
in  that  concert,  we  allowed  a  proof  before  answer  of  several  matters  ocmtained  in  a  con« 
d^seendence  by  the  pursuer  \  but  several  articles  woe  refusedi 

No.  12.    174^1,  July  29;      CASE  OF  Ferthshirs; 

On  a  petition  of  Cunningham  of  Comrie^  complaining  that  at  last  Michaehnas  the  free- 
holders refused  to  enrol  him,  and  that  he  had  required  them  to  appcnnt  a  diet  for  attend* 
ing  this  Courts  and  on  their  fmhire,  had  intimated  to  them  to  attend  this  day, — the 
question  was.  Whether  that  intimation  was  suffident  to  bnng  the  fireehold^rs  into  Court? 
But  the  Lords  sqypoint^  all  parties  concerned  to  be  served  with  co[ues,  ,and  to  answer 
fen  days  after  service,  as  was  done  in  the  case  of  Sutherland.  VHt  5th  December  1740^ 
^o.  7.)  The  cases  were  so  far  the  same,  that  in  both  cases  the  oomplainers  intimated  a 
day  to  attend  here.  But  in  Sutherland  theise  was  not  a  formal  requisition  of  the  meeting 
to  appdht  a  day. 

:No8.  13  and  14.     Election^  of  Berwickshibe.— -Hugh  Campbell. 

agavist  Home,  &c. 

Ths  Lords  found,  as  in  the  case  of  Peebles,.  15th  July  last,  (No.  9.)  that  no  action 
lies  upon  the  act  Tth,  Grea  agaiiist  fbeSlieriil^  who  returned  both  the  petitbaer  aad.Sbt 
John  Smdair.  Kilkemu  was  absent  with  the  gout ;.  but  Boyslon^  who  was  then  absent, 
was  present  nowy  and  voted  for  the  interlocutor;  all  the  rest  voted  as  marked  (No.  9.) 
iTh'e  next  question  was^  Whether  the  derk  had  incurred  the  penalty  ?  and  it  carried  by  a. 
majority,  not  I  was  of  opinion,,  that  if  he  returned  Sir  John  Sindair  to  the  Sheriff  as 
duly  elected  by  the  freeholders  of  the  county,  that  he  had  incurred  it ;  but  observing^, 
that  he  affirmed  in  his  answers,  that  he  returned  to  the  Sheriff  the  res  vere  getta,  as  redted 
in  these  answers^  wherein,  the  taict  was  stated  indeed  pretty  much  as  it  came  out^.  I  called 
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Ibr  the  return  he  had  made  to  the  SheriiF,  because  if  it  truly  narrated  the  ivfiole  pn^ 
oeedingB^  that  Sif  Jdm  Hume  as  preses,  and  he  as  clerk,  were  objected  to  only  by  SI, 
and  the  other  preses  and  clerk  by  36,  and  the  separation,  and  that  Sir  Jc^n  Sinclair 
was  dected  by  those  who  separated  and  had  chosen  him  as  derk,  then  I  thought  he 
would  not  have  been  in  the  terms  of  the  statute,  because  he  had  not  truly  returned 
Sht  John  Sinclair  as  deeted  by  a  majority  of  the  freehdders,  therefore  I  say  I  cdled 
ibr  his  return,  but  was  tdd  it  was  not  there,  only  there  was  a  certificate  by  the  pro-* 
per  officer  in  Chancery,  that  Sir  John  Sindair  was  returned  to  Parliament,  and  the 
return  signed  by  the  Sheriff  and  his  derk ;  but  that  Sid  not  seem  to  me  to  be  the  return 
mentioned  in  the  act,  t.  e.  the  return  by  die  derk  to  the  Sheriff;  however,  they  told  me» 
that  dtpraxi  the  derk  made  no  other  than  the  indenture  signed  1^  him  and  the  Sheriff^ 
which  to  me  seemed  odd,  considering  t)ie  words  cf  the  act,  and  therefore  I  did  not  vote*' 
(See  the  text  of  the  next  case,  as  to  returns.) 

■ 

No.  1 ».   17*1 ,  Nov.  ♦,  Dee  1 8.   Electiok  of  the  Dwteiot  of  Brscbix. 

FotiND  the  defenders  not  guQty  of  a  wilful  false  return.     18th  December,  Adhered. 

No.  16.     1742,  Jail.  21.     CUNNTNGHAM  OffoinSt  LOKD  GeorGE  MtJEEAY. 

This  was  a  complaint,  that  a  meeting  of  the  freeholders  of  Perthshire,  at  Michaelmas 
last,  refused  to  enrol  the  petitioner,  or  appoint  a  day  for  its  being  tried  in  this  Court  ;-— 
and  the  Lords  found,  that  only  two  freeholders  being  present  at  the  head  court,  no  com^ 
plaint  lay  against  them  for  not  constitutii^  themsdres  into  a  meeting  for  making  up  the 
rolls.  The  question  here  was,  (had  we  come  to  the  merits  of  the  petitioner's  title) 
Whether  church-lands  retoured  in  1598,  pursuant  to  the  act  of  Parliament  1594  and 
1597,  to  be  40  shillings  of  dd  extent,  do  entitle  to  a  vote  ?  The  case  was  veiy  well 
argued  in  the  answers  for  Lord  George  Murray,  &c. ;  and  Royston  told  me  he  was  of 
opinion  with  the  answers.  I  have  also  made  my  observations  on  the  back  of  the  petition ;. 
and  at  present  indine  to  think,  that  cKurch-Iands  extended,,  may  entitle  to  a  vote  as  well; 
as  tempOTal^^  kttda    Sl«l  January,  The  Lords  Adheved. 

No.  17.    1742,  Jan.  7, 21.    CwKi-tmnAM aguinstH^z  Freeholders  of^ 

FiFESHIRE.. 

This. was  a  complaint  of  the  same  kind  with  the  fonner,  and  though  few  freeholders 
were  present,  (only  five)  yet  as  they  did  conrtitute  themselves  into  a  meeting,  we  found 
the  complaint  competent ;  but  as  to  the  merits  the  evidence  aiferded  of  its  being  a  40  sliil* 
lingi  land  of  old  exteai,  was  only  ohartars  umd  jneeepts  of  da^  amtua  by  the  subjects 
superior,  the  Baton  of  Inneikttrthyne  and  tiie  Ead  of  (Haddington,  ftom  IM^and  I60»,. 
dowB  to  1689^  with  ai^menta  fWim  the  book  in  the  low  register,.  9^  eertffied  by  Mr 
CorsQ^  that'tbe  old  extent  mi|^t  be  pmmd  not  only  by  retours,  but  abo  byinfbfbnents, 
sndlfaeforiasrdksaBMiM^lM  iT41,  marlcttd  by  me,  under  ad  Febmary  1741, 

EleelMis  cf  D«mAiet4Mie  was  quoted,  (Na  4,)  tkoagb  it  win  adaiittadthMt  that  incet'^ 
lootttor  WW  siofified'off  a^vwUming  bilL  We  had  no  ansunms  ibr  the  ivsetiifig;  but  Mr- 
SonoiMow.  Adwcttt  wh^  iwts  »<froelwldc>v  wi»«d4utl«di  to  plfiNlat'te'hiiMd^^  and^ 
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showed  the  proceedings  upon  whkh  the  petitioner  was  refused  to  be  enrolled,  and  whereby 
it  appeared,  that  the  petitioner's  lands,  under  which  he  claimed,  called  Doul^  remained 
extended  jointly  with  other  lands  then  belon^ng  to  the  same  heritor,  to  L.4  old  extent 
as  late  as  1613,  as  appeared  by  the  tax  roll  of  that  year,  which  was  an  evidence  that 
there  had  been  no  lawful  division  before  that  time,  and  ^consequently  that  Doul  was  not  a 
40  shilling  land  at  the  date  of  the  charters  1602  and  1609.  2dly,  That  by  the  valuation 
book,  these  other  lands  jointly  extended  with  Doul  in  the  1613  stand  valued  in  the  re« 
valuation  of  that  shire  at  L.639,  whereas  these  lands  of  Doul,  joined  with  the  petitioner's 
father'*s  lands  of  Balbougie,  which  last  are  L.4  land,  a:te  valued  at  L.5S5,  and  conse- 
quently, were  there  a  division  of  the  old  extent  of  these  other  lands  from  Doul,  the 
lands  of  Doul  could  hardly  be  L.1  land-;  and  though  it  was  said  for  the  petitioner,  that 
the  reason  of  the  high  valuation  of  these  other  lands  was,  that  the  proprietor  had  pur- 
chased other  lands  that  now  went  under  the  same  name,  and  were  jointly  valued  with 
them,  yet  that  still  rendered  it  the  more  doubtful  what  the  old  extent  of  them  was,  and 
consequently  what  was  the  old  extent  of  Doul ;— and  therefore  we  found,  that  the  peti- 
tioner had  brought  no  sufficient  evidence  of  the  old  extent  of  his  lands  of  Doul,  and 
refused  his  petition.  31st  January  The  Lords  adhered,  and  refused  without  answers. 
Rcnii,  President — But  Amiston  argued  strongly  for  the  judgment 

No.  18.      1742,   Jan.  21.     Lord  Royston,   Liferenter,  and  Captain 

M'Kenzie,  his  Son,  Fiar, — ^Ross-shire. 

The  question  was.  Whether  Royston,  being  upon  the  roll,  his  son  Captain 
M^Kcnzie  could  also  be  enrolled  as  fiar,  so  as  to  vote  when  his  father  shall  not  claim  ?— - 
and  the  Lords  found  that  both  might  be  enrolled  at  the  same  time,  but  with  a  proviso 
and  quality  to  Captain  M'Kenzie,  that  he  shall  have  no  vote  at  meetings  for  elections,  or 
making  up  of  rolls,  but  when  the  father  is  not  present  or  does  not  claim  a  vote  at  such 
meeting. 

No.  19.     1 74S,  June  28.    Freeholdebs  of  Edinburgh,  Supplicants. 

Th£  questidli  was  on  the  construction  of  the  last  act  of  Parliament^  Whether  we  could 
receive  a  complaint  against  persons  standing  upon  the  roll  till  after  Michaelmas  next  ? 
and  without  a  vote  we  agreed  we  could,  scd  renitente  President 

No.  20.    1 743,  July  20.    Lord  Roystoun^s  Complaint. 

RovsTOiff  complained  that  the  last  Midiaelmas  court  in  his  absence  and  without  any 
notice  given  him  to  produce  his  writs  had  expunged  him  out  of  the  roll,  on  which  he  had 
stood  from  1708,  agiunst  which  Lord  Fortrose  Had  protested  and  required  the  meeting  to 
attend  this  court  15th  January  last  for  a  determination,  and  therefore  praying  redress. 
We  then  allowed  him  to  serve  the  parties  concerned  with  a  copy,  and  he^erved  the  person 
who  in  the  minutes  had  objected,  and  the  President  of  the  meeting,  who  put  in  answers, 
and  parties  bdng  heard,  we  found  that  this  complaint  was  competent  notwithstanding 
lint  late  act  concerning  elections^  (fmbu$dam  rmt.  uUer  fVM  Prenlent)  as  I  thought^ 
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€t  Me.)  Sdly»  We  found  it  competent,  though  Royston  was  not  tliere  to  object  to  the 
judgment,  and  that  Fortrose  who  did  protest  was  not  a  petitioner,  in  respect  of  the  minutes 
agreeing  in  effect  to  answer  Koyston  if  he  should  complain.  Sdly,  We  sustained  it, 
though  only  the  person  objecting  and  the  President  were  served  with  a  copy,  as  we  did 
formerly  in  tlie  case  of  the  Shire  of  Sutherland.  4thly,  We  found  the  proceedii^  of  the 
meeting  as  to  Royston  void  and  null,  and  ordered  him  to  be  reponed  to  the  rc3I,  and 
would  not  even  hear  the  defenders  to  show  cause  why  he  should  not  be  upon  the  roll. 

,  No.  21.  1744,  Feb.  9.  SiB  James  Stewart  against  Lord  Arniston,  kc, 

Thx  President  gave  his  opinion  in  strong  terms  that  this  was  no  roll  in  terms  of  tlie 
act  1681,  nor  such  as  was  intended  by  the  late  act  16th  Geo.  II.;  and  2dly,  that  tlie 
complainer  was  not  on  that  roll ;  and  3dly,  that  the  defence  was  good  that  the  point  was 
determined  before  the  freehplders.  Dun  was  of  the  same  opinion.  Royston  thought  that 
this  was  the  roll  to  be  called ;  2dly,  he  thought  the  comphdner  was  upon  the  roll.  He 
thought  also  the  third  defence  not  good,  because  they  did  not  find  that  the  complainer 
was  not  to  be  called  but  that  the  roll  was  not  to  be  called,  and  therefore  was  for  the  com- 
plaint. Justice-Clerk  thought  this  was  the  rolL  To  the  second,  that  the  dubiety  w»^ 
sufficient  to  excuse  them  from  the  penalty,  and  he  thought  the  third  defence  good.  Mmto 
thought  the  second  defence  good.  Balmerino  thought  this  was  the  roll  referred  to  in  the 
act  To  the  second,  he  thought  the  complainer  was  on  the  roll,  but  thought  the  third 
defence  good.  Monzie  thought  this  the  roll  referred  in  the  last  act  To  the  second,^ 
thought  it  doubtful  and  therefore  was  lor  the  defence.  To  the  third  was  also  for  sustaining 
it  Haining  thought  this  was  the  roll,  and  I  think  was  for  repelling  alt.  Stricheit 
tliought  this  was  the  roll  referred  to  in  the  act  ICth  Greo.  II* .  To  the  second  he  thought 
the  defence  good,,  and  also  the  third.  I  thought  this  was  the  roll  to  be  called,  but  that 
be  was  not  bound  to  call  dead  men,  but  I  thought  .the  other  defence  good.  Murkle* 
\hought  this  not  the  roll,  and  also  thought  the  other  two  defences  good,— and  with  hiiu^ 
agreed:  Leven. 

No«  22.     1 745,  Jan.  1 8.    Case  of  Renfrewshire. 

On  report  of  Amiston^  found  that  a  retour  reciting  sundry  particular  lands  and  the  olcf 
extent  thereof  severally  in  the  descriptive  clause,  and  the  oa&n.  clause,  valuing  the  hailL- 
Ml  cuMulo  to  a  certain  sum,  but  agreeing  with  the  particulars  when  summed  up, — ^found. 
I  say  that  that  was  a  sufficient  voucher  of  the  old  extent  of  the  lands  as  rated  severally  in, 
^e  descriptive  clause.  Another  retour  of  a  wac^ter  in  the  lands  of  Ellerslie  which  held, 
blench  of  the  reverser  ^r  a  penny  and  the  non««ntries  tlischarged,  this  retour  in  the. 
descriptive  clause  calls  it  the  L.5  land  of  old  extent,  but  in  the  vakn..  dauseit  is  valuedt 
to  one  peony  both  import  padsy  and  now  that  the  non-entry  dudes  were  discharged,  Int 
support  of  it  they  also  produced-  a  charter  designing  them  at  L.5  land,  and  appealed  to  9k 
loll  in  Exchequer,  but  which  is  said  to  be  only  a.  copy.  But  the  Court  thoi^t  that  by 
the  act  1743^na  other  proof  of  old  extent  could  be  admitted  but  a.retour  before  1681  ,jnd 
therefbre  19th  January  (to  which  they  took  it  to  advise)  they  «qit«ined  the  objectionv 
FMie  l^d  F^hruaiy,  (No.  35.) 
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Nes.  23,  24,  25,  26.    1745,  Jan.  7,  19.     Hamilton  op  Aikcnhead — 

DUNDAS  OP  CaSTJLEC ARY — HAMILTON  OF  AlRDRIE,  &BC. 

Ok  my  report  sundry  objections  were  sustained  against  persons  on  the  roll,  particularly 
Hamilton  of  Aikenhead,  who  produced  hb  infeftmetit  in  land  on  a  retour  in  1741  re- 
turning thein  to  L.IO  old  extent,  and  ^  supply  the  want  of  a  retour  befijre  1681  referred 
to  the  respond-book  in  Exchequer  from  1591  to  1606,  where  it  is  inserted  agreeably  to  that 
extent,  and  was  taken  from  a  retour  then  made  and  a  precept  from  the  Chancery  upon  it 
to  one  John  Maxwell,  but  the  retour  itself  lost,  and  the  record  of  it  in  Chancery  also  lost, 
«is  most  of  these  records  are  before  1660.  And  Dundas  of  Castlecary  produced  extract 
sasine,  proceeding  on  and  reciting  verbatim  the  precept  from  the  Chancery  on  which  it 
proceeded,  wherein  his  lands  are  designed  40  shilling  old  extent  and  L.8  new,  and  he 
appealed  to  the  respond-book  of  that  Ume  in  Exchequer  agreeing  therewith  ;  yet  because 
of  the  express  words  of  the  act  1749,  that  no  person  should  be  entitled  on  the  old  extent 
unless  such  extent  is  proved  by  a  retour  before  16th  September  1681,  the  objection 
was  sustained. 

3d)y,  Hamilton  of  Wishaw  produced  a  retour  in  1682  retouring  his  lands  to  L.2.  6s.  8d. 
both  of  old  and  new  extent,  and  the  feu-duty  the  same.  The  Lords  sustained  the 
objection  that  the  old  extent  was  not  distinct  from  the  feu-duty,  and  found  that 
the  act  1681  was  not  in  that  respect  altered  by  the  act  1743.  Amiston  at  first  differed, 
and  said  he  did  not  understand  that  clause  of  the  act  1681,  but  upon  reading  the  retour 
whereby  it  appeared  that  they  were  kirk-lands  he  also  agreed,  because  there  never  waa 
any  extent  of  them.     But  I  believe  in  that  he  was  wrong. 

4thly,  Hamilton  of  Airdrie  was  infeft  in  lands  valued  at  L.340,  and  his  wife  and  her 
two  sisters  were  infefl  as  heirs  to  their  father  in  1702  in  lands  valued  at  L.7S.  The  two 
listers  were  dead  and  she  apparent-heir  to  .them,  and  the  whole  together  was  more  than 
Xi.400,  and  the  Lords  found  that  the  valuation  of  the  landa  whereiti  his  wife  was  infeft 
might  be  conjoined  with  his  own,  but  that  the  valuation  of  the  lands  whercfin  she  is  only 
apparent-heir  could  not  be  conjoined ;— «nd  therefore  sustained  the  objection.  All  these 
found  without  putting  a  vote. 

6th]y,  Hamilton  of  Westbum  produced  an  infeftment  in  the  just  and  equal  half  of  a  20 
merk  land,  and  that  it  was  a  mark  land  was  admitted  to^be  proved  by  a  retour  in  Chan- 
eery  in  1685  in  favours  of  M.  of  Haaaihan,«-and  i»odueed  a  contract  of  division  between 
the  heritors  of  the  two  halves  in  1471  dividing  and  ascertumng  the  share  of  eadi,  and 
according  to  that  division  Westbum  had  full  possession,  though  Ms  infefhnents  continued 
still  in  the  account  the  half  of  such  a  20  merk  land.  Axnislon  tdd  us  tihe  House  of 
Commons  had  found  (I  think  in  an  election  of  Dunbartonsbke)  that  such  infeftments  in 
the  half  of  lands  pro  mdzptso,  are  no  tides,  because  the  possesoon  b^ng  jiro  wdivito  couI4 
not  be  called  possesoon  of  ar  40  shiltingland,-^ttt  he  thought  that  this  ocmtract  of  dii^oA 
being  beftxre  1681  and  possession  confiirm,  was  suflbdent  But  others  thought,  (HtUer  qm9. 
Tinwald  tt  ego)  that  if  the  infeftment  without  any  diviaioa  would  net  give  a  title,  a  pri- 
vate contract  of  parties  could  be  no  1^^  evidence  against  the  other  ireeMders  of  the 
equality  of  the  divisbn^  or  that  Westbum^s  share  is  either  i^half  or  a  taitb  part  of  th^ 
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old  extent  no  more  than  it  would  be  of  the  valuation ;  but  that  legal  evidence  behoved 
to  be  brought  of  it  in  a  proper  Court,  and  since  there  does  not  appear  any  legal  division 
of  the  extent,  Westbum  has  no  title,  and  by  the  act  1743  no  diviuon  after  1681,  or  to  be 
now  made,  can  avail  ;<— «nd  it  carried  by  the  President's  casting  vote  to  sustain  tlie  objec* 
tion.  7th  February,  Adhered  as  to  Westbum. 

No.  27.    1745,  Feb.  IS.    Beebster^s  Case,-— Caithness-shiue. 

Thb  question  was  upon  Sindair  of  Brebster,  Whether  he  had  right  to  vote  at  elections 
(which  came  before  us  pursuant  to  the  late  act  1743)  who  was  infeil  in  lands,  and  tetnds 
of  his  own  lands  valued  above  L.40Q,  whereof  the  teinds  had  been  separately  valued  in  1709 
at  L.^,  but  without  these  tmds  the  valuation  did  not  amount  to  L.400  ?  The  Lords 
found  he  had  a  title.  Kilkerran  spoke  against  it,  but  did  not  vote.  Strichen  voted  against 
it,  and  Amiston  was  absent.     The  rest  were  I  think  for  it* . 

No.  28.  1745,  Jan.  5.*  SiA  William  Maxwell's  Case, — Lanaekshiee. 

The  Lords  unanimously  repelled  the  objection  to  Sir  WiUiam  Maxwell'^s  sattne  thai 
the  witnesses  bad  not  agned  the  pages ;  and  Sdly,  that  the  notary  had  notin  his  attesta* 
tion  numbered  the  leaves ;— and  sustuned  Sir  William'*s  vote. 

No.  29.    1745,  Feb.  6.    Case  of  Dumbabtokshiee. 

They  found  the  books  of  Chancery  were  a  public  record,  and  sufficient  eviderfce  in 
terms  of  the  late  statute  of  the  (Jd  extent,  though  the  special  retour  was  not  to  be  founds 
«nd  sustained  the  Duke  of  Lennoxes  retour  (which  was  the  sutgect  of  the  question)  snffi- 
eient  evidence,  though  in  the  too/tffi.  clause  they  were  not  separately  valued,  butlhey  were 
all  sepiantte  in  the  descriptive  and  other  clause,  and  the  total  in  the  vakn.  clause  was  L.I. 
16s.  6d.  Scots  more  than  the  particolara^  which  was  but  a  small  oriir  cakuU  where  there 
were  78  articles. 

N4>.  SO.    1745,  Feb.  6.        Case  of  Ross-shiee. 

Me  M^Eenzix  of  Seafcath  havmg  in  terms  of  the  act  1743  oomplained  of  Monro  of 
Teananich  and  oihears,  and  served  them  with  it  upon  our  wairant,  they  notwithstanding 
thereof  at  Mkhaelmas  last  turned  them  out  of  die  roll,  upon  which  Monro,  8g&  complain-^ 
ed.  Upon  answers  we  found  the  freeholders  had  no  power  to  turn  them  out  of  the  roll^ 
and  that  therefore  they  were  to  be  held  as  stiU  on  the  roll,  but|xr^udice  of  such  judgment 
as  shall  be  given  in  the  other  ^ompUbt  againA  them,  and  foiiiu)  tbem  liaUe  in  L.108ter- 
ling  of  expenses  and  expense  of  decreet;-— 4mt  we  woidd  give  no  jud^ent  i^gainst 
jSeaforth  because  of  privUege,  nor  i^;ain8t  Gorloch  because  his  dwefiing-house  notdesigD- 
€d  in  the  execution. 

« 

Nasi.    1745,  Feb.  7.    Cass  of  Hamilton  OF  WEinBXTKN. 

See  Note  of  Na  231,  &e.  • 

at 
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No.  82.    1745,  Feb.  12.    Case  fbom  Abekdeekshiek. 

On  a  complaint  Lord  Braco,  &c.  against  certmn  freeholders  in  Aberdeenshire,  the  likr 
question  occurred  as  we  decided  19th  December  1740,  (No.  5.)  betwixt  Sir  James  Carnegie 
against  the  Freeholders  of  Mearn»,  Whether  vassals  of  forfeiting  persons  who  now  hold  of 
the  Crown  but  took  not  the  benefit  of  the  Clan  act,  and  therefore  their  superiority  may  still 
be  sold,  I  say,  whether  they  are  entitled  to  continue  on  the  roll  white  they  so  hold  of  the 
Crown,  agreeably  to  25th  act  Pari.  6th,  Ja&  XL?  And  wefbund  they  were. 

No.  33.     1745,  Jan.  25,  Feb.  IS.    Case  of  Gibson, — ^Tweddale. 

A  C0MPI.AINT  on  the  late  act  was  given  in  against  sundry  as  not  having  right  to  be  on 
the  roll,  and  among  the  rest  i^ainst  Thomas  Gibson  of  Boreland,  and  accordingly  war- 
rant was  granted  and  executed ;  but  when  they  came  to  insist,  they  insisted  against  George 
Gibson  who  alone  was  on  the  roll,  and  not  Thomas.  We  first  found  it  not  competent  ta 
TOsist  against  Greorge.  Now  they  reclaimed,  and  we  appointed  it  to  be  seen,^and  the  petition 
and  answers  came  to  be  advised  Fiebruafy  13,  when  we  adhered. 

^  •  * 

No.  34.    1 745,  Feb.  22.    CuLCAiRN^s  Case, — ^Ross-shiuf. 

The  Lords  repelled  an  objection  to  Culcaim^s  vote  that  it  was  a  right  redeem/ible  by 
Sir  Robert  Monip  for  100  merks,  and  there  was  no  clause  of  rec^^uisition  and  therefore 
vas  no  proper  wadset. 

No.  35.    1 745,  Feb.  22.    Hugh  Crawfued's  Case. 

This  is  the  same  case  as  is  mentioned  18th  January  last,  (No.  23.)  Mr  Crawfiird  having- 
reclaimed  against  Amiston^s  interlocutor  given  by  bur  direction,  ^e  Lords  adhered,  and 
found  he  had  no  vote ;— -and  we  pronounced  the  like  interlocutor  the  same  day  in  the  case 
of  Andrew  Campbell  in  the  same  shire,  and  rejected  his  vote,  renxi,  Drummore,  Kilkermn^ 
Dun,  Balmerino. 

No.  36.    1745,  Feb.  26*    Case  of  Budge, — Caithness-shiee. 

Budge  of  Tc^tihgall-s  right  was  quarrelled,  which  was  an  infeftment  in  lands  tliat  for- 
merly held  of  the  hospital  of  St  MagnuS'and  Tolttngall,  purchased  from  TJlbster,  asxleriviBg 
fight  from  Earl  of  Breadalbane^  tihe  superiority  and  the  patronage  of  the  hospital  so  far  as 
concerned  the  superiority  af  these  huida.  We  had  great  doubt  of  the  right  of  superiority 
whether  the  patronage  woidd  carry  it,  but  I  observed  that^  the  person  is  infeft  and  iiit. 
possesion  we  cannot  enquire  into  the  preft^renoe  of  another ;  and  we  repelled  the  objection,, 
rcffi^.  tefifiim  Justice-Clerk,  and  Mintoi. 

No.  37.    1 745^  Feb.  26.    LoBD  Deuhmore's  Case. 

Lord  DauMMORKVvote  was  objected  to  as  to  that  part  of  his  lauds  which  had  been  pur- 
chased GroBi  Prestongnu^,  and  a  voluntary  division  made  by  them  of  the  valuation,  at  which 
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rate  it  was  inserted  in  the  Cess  books  by  orders  of  the  Commis^oners  of  Supply,  without 
any  evidence  that  ihe  division  was  eqnaL  Answered,  That  by  comparing  the  rental  at 
which  Drummore  bought  with  the  rental  of  the  remainder  abd  the  valuation  of  the  whole 
lands,  it  would  appear  that  the  division  was  equal ;  but  that  we  could  make  no  enquiry. 
It  was  sufficient  that  the  Commissioners  had  so  valued  it.  The  question  was,  Whether 
we  should  enquire  into  the  equality  of  the  division  or  not  P  and  it  carried,  not,  rtniL  inter 
fdum  President,  et  me,— and  it  was  admitted  that  the  Commissioners  are  not  in  use  to  enqi\ire 
into  the  equality  where  parties 'make  a  division  among  tliemselves. 

No.  38.  1745,  July  10.  Case  of  Me  George  Skene, — Aberdeenshire. 

The  case  of  Mr  George  Skene  was  that  he  had  lands  in  property  valued  so  much,  and 
also  a  separate  fishing  valued  at  so  much,  amounting  both  to  above  L.400,  so  tlie  question 
was.  Whether  this  fishing  could  give  right  to  vote  ?  Found  that  it  did. 

No.  39.    1745,  July  10.    Case  of  Dunbartonshire. 

Ws  gave  the  same  judgment  (as  above)  in  the  case  of  Campbell  of  Suoooth,  who  had 
a  salmon  iishing  separately  extended  to  two  merks  old  extent  in  the  Earl  of  Marr'sretour 
in  1635. 

* 

No.  40.    1745,  July  18.      Monro  of  Culcairn's  Case. 

A  WADSET  to  him  by  his  father,  of  a  superiority  that  yielded  about  L.26  yearly,  re-' 
deemable  for  1000  merks,  but  not  reciting  any  sum  given  or  borrowed,  and  without  any 
^use  of  requisition,  was  found  to  be  a  good  tiUe  to  vote. 

No.  41.    1745,  July  28.    Case  of  Chalmers  of  Balnacraig, — Aber- 
deenshire. 

Chalmers  of  Balnacraig  produced  a  retour  in  certain  lands  in  1739,  valuing  them  to 
L.3  old  extent,  and  L.12  new,  with  two  retours  in  lands  of  the  same  name,  and  retour- 
ing  them  to  the  same  extent,  one  in  1563,  and  another  in  1574;  but  then  there  was  a 
retour  in  lands  of  the  same  name,  and  in  the  same  family,  in  1680,  extending  them  to 
half  a  merk  old  extent,  and  two  merks  new  extent  The  question  was,  whether  he  had 
a  title  to  vote  ?  I  doubted  not  that  in  1563  and  1574  die  family  had  a  good  vote ;  but 
then  I  could  not  suppose  that  the  inquest  1680  retoured  without  any  evidence  at  all  re- 
stricting the  old  and  new  extent,  though  it  does  not  now  appealr  how  that  restriction 
came,  whether  by  sale  of  part  of  the  lands,  or  otherwise,  whereas  the  inquest  1 739 
behoved  to  retour  in  terms  of  the  old  retours  1563  and  1574,  if  the  retour  1680  was  not 
laid  before  them.  But  the  rest  were  unnnimously  of  a  different  cfunian,  ^od  repelled  the 
objection.    26th  July,  Adhered. 

21.2 
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No.  42.     1 745,  July  SO.    Slit  Robcbt  MoMlto  agninst  M'Kenzie,  &c.'^ 

ROSS-SHIRE. 

The  Urst  question  was,  Whether  vassals  of  the  Earldom  of  Boss,  and  Lordships  of 
•Ardmenach,  oould  vote  because  of  the  act  of  James  III.  and  Jannes  VI. ;  and  2dlyy  that 
some  of  them  formerly  held  of  the  family  of  Seaforth ;  and  both  superior  and  vassal  were 
forfeited ;  and  though  the  vassals  purchased  their  own  predecessors  estates,  yet  th^y  did 
not  purchase  their  superiors  estate  ?  We  repelled  tlie  objection,  both  because  the  act  of 
Parliament  did  not  upon  the  eidstence  of  a  second  son  eo  ipso  vest  the  right  in  him,  and 
becELuse  the  respondents  were  infeft,  and  in  possession  held  of  the  Crown,  in  terms  d  the 
act  1681. 

No.  43.    1 746,  June  6.    Sir  Michael  Stewabt  against  The  Town  of 

Paisley. 

The  Lords  found  the  executicxi  against  two  Bailies  was  no  citation  of  the  burgh,  and 
refused  the  new  execution,  because  not  within  the  times  limited  in  our  act  of  sederunt,^ 
%rhich  hindered  us  from  entering  into  the  question,  whether  communities  can  vote  by  a 
delegate, — but  most  of  us  seemed  to  think  they  cannot. 

No.  44.  1 746^  June  4, 14.  RoBEiiT  Cleland's  Case. — ^Linlithgowshire* 

Cjueland  produced  a  retour  in  1663,  Mq>tem  bovatarum  terrarum  ie  Wester  Kincavill, 
bearing  that  valent  L.7.  6s.  8d.  kttne^  el  tenlmn  valueruai  tempore  padty  and  that  diey 
hold  of  the  Crown  fii^ee  for  payment  of  L.7  of  feu  duty,  as  a  proportioA  of  K26,  payable 
for  the  whole  lands  of  Kincavill  by  the  andent  infeftments,  with  As.  8d.  tn  augmaiita^ 
fionem  renialie  pro  pradktu  7  bovatis  terrarum.  The  question  was.  Whether  this  was 
evidence  of  L.7.  68.  8d.  of  old  extent  ?  which  resolved  in  two  questions,  1st,  Whether 
the  clause  in  the  act  1681  (distinct  from  the  feu-duties)  is  repealed  by  the  last  act  in 
174S  ?  9dly,  Whether  this  appeared  to  be  old  extent,  distinct  from  the  feu-duty  ?  for 
which  last,  the  chief  aijgument  was,  that  the  retour  bore  the  feu-duty  ori^ally  to  have 
been  only  L.7,  and  the  6s.  8d.  was  an  augmentation,  whereas  the  old  extent  was  always 
L.7.  6s.  8d.  Amiston  argued  long  for  the  vote,  particularly  that  the  act  1743  implied 
that  every  person  produdng  a  retour,  bearing  the  lands  to  be  40  shillkigs^  must  have  a 
vote.  The  Lords  repelled  the  objection ;  and  sustained  the  vote.  Pro  w&re.  Drum* 
more,  Hainbg,  Amiston,  Dun,  Balmerino^  Murkle.  Con.  were,  JusUce-CIerk,  Minto, 
Tinwald^  et  ego.  Strichen  mm  /tigrNet.— 4th  June  174$.  Altered^  4th  June  1746^  and 
sustained  the  obj^ection.     14th  June,  Adhered. 

*^*  The  case  of  M*Cara,  24th  June  1747,  here  referred  to,  is  mentioned  as  follows ; 


JtfOmali  g^WBdUMhor  wia  infeft  i^  1646  on  a  retenif  in  Joteston^  fourtli  part  of  the 
lands  of  Drimmie,  wJen.  nunc  per  amuim  51s.  lOd.  eum  martie  Miiu  H  contiietiiv,  et 
temgore  gaeu  Umiumg^  cim  dujititatione  ikUe  09fninue  primo  anno  introitus,  et  quod  tenetmr  d¥ 
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S.  D,  N.  pro  annua  sobttume  dktarum  «t»?imarttm,"-4ind  in  1666-7  he  was  infSeft  in  Heary^s 
quarter,  bearing  ^nod  valent  £Sft.  8d.  et  tempore  pacts  tanJtum^  and  tbat  the  feu-dut;^  was 
53s.  8d.  crnn  parte  tnartis  et  devariis  debitis  et  catuuetis,  una  cum  duabus  soUdis  in  novam  aug- 
mentationtm  reniaiu  cum  dupUcatumCy  &c.  and  this  respondent  stood  enrolled  as  apparentJieir 
to  his  grandfather^  so  that  the  questions  were  the  same  as  in  Cleland's  case,  4tb  June 
1745,  and  4th  and  14th  June  1746,  (No.  44.)  and  we  founds  as  we  did  ultimately  in 
that  case,  that  M'Cara  had  no  vote. 

No.  45.     1746,  June  19.     Case  from  Aberdeekshire. 

Ik  this  case  of  Thomas  Burnet  of  Crig^e,  to  whom  his  father  disponed  au  estate 
on  which  he  wasinfeft,  held  of  the  Crown,  and  immediately  disponed  it  back  to  his  father, 
to  be  held  blench  of  himself,  the  Lords  repelled  the  objection,  six  tp  five.  Pro  were^ 
Justice-Clerk,  Strichen,  Kilkerran,  Monzie,  Murkle,  Leven.  Con,  were,  Drumraore, 
Haining,  Dunn,  Tinwald,  et  ego^  and  the  President  seemed  to  be  of  our  opinion.  19tt!i. 
June  1746  Altered,  and  sustained  the  objection.     ViA  that  date,  (as  follows  : ) 

A  reclaiming  bill  was  advised  against  our  interlocutor,  marked  30th  July  last,  in  the 
case  of  Thomas  Bumet  of  Crig^e,  which  we  altered,  and  sustained  the  objection  against 
his  TOte.  For  this  last  interlocutor  were.  President,  Drummore,  Haining,  Dun,  Monzie,. 
Tinwald,  et  ego.     Con.  was,  Minto.     Strichen  would  not  vote.    All  the  rest  absent 

.No.  46.      1747,  June  12.      Elections  of  Nairn. — ^Brodie  against 

Brodie,  &c. 

'  At  an  election  that  happened  in  1735,  in  the  shire  of  Nairn,  there  was  a  secesswn 
fyf  the  minority  of  the  heritors,  who  went  to  the  Sheriff  ^s  house,  and  made  an  election  by 
themselves,  and  made  a  roll  of  the  freeholders,  which  they  ordered  to  be  recorded,  leaving^ 
out  several  that  were  on  the  other  side,  and  who  had  voted  at  fonaer  elections,  and  the 
Sheriff  being  on  their  side,  the  person  chosen  by  them,  viz.  Lethem,  was  returned,  and 
tKeir  roll  recorded.  From  that  time,  there  was  neither  Michaehnas  court  n^r  election  in 
Nairn,  tilt  the  Michaelmas  court  1743,  after  the  act  16th  Grea  II.  r^ulating  these  en- 
rolments. There  was  a  petition  lodged  in  Parliament  against  Lethem^s  election,  but  it  was 
allowed  to  drop,  and  Lethem  sat  the  whole  Parliament.  At  Midiatlmas  1743,  Brodie 
of  Spynie,  and  others,  who  had  been  left  out  of  the  roll  1735,.  but  had  been  before 
enrolled,  and  never  regularly  turned  out,  craved  to  be  admitted  to  the  roll,  and  it  was 
objected  that  they  could  not,  in  respect  they  had  not  produced  any  titles  in  the  clerkV 
hands  two  months  before,  as  the  act  16th  Geo.  directs.  However,  it  carried  to  enrol 
them ;  and  Lethem  complained  to  us  in  November  1743,  as  he  also  did  q£  the  qualifica- 
tions of  some  of  them.  And  this  day  we  found  only  those  who  were  m  l£e  election  roll 
1735,  were  constituent  members  of  tlve  Michaelmas  meeting  1743;  and  that  therefore  the 
persons  oomjJained  of  could  noi  agreeably  to  the  act  be  added,,  without  producio^  thinr 

^  titles  as  that  act  directs.    Renit.  mukum  Amiston,  Tinwald,.  8ns.  who  insisted  that  the 
roll  1735  was  not  a  roll  made  up  at  an  election,  though  in  the  minutes  it  was  expressed 

'  in  the  usual  form,  because  of  the  secession^  «nd  thi^l.  it  was  made  only  from  memory. 


/ 
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No.  47.     1 747,  June  24.    Colonel  Stewart's  Case, — ^Wigtoxshire. 

CoLOKSL  STEWART  was  infeft  on  his  father.  Earl  Galloway,  and  Lord  Garlies*  resigna* 
tion,  and  Captain  Hay  on  his  brother  Sir  Robert  Hay'^s  resignation,  in  fee  and  liferent 
in  their  respective  lands,  exeliiding  their  heirs  and  assignees,  and  failing  them  by  decease 
to  return  to  the  granters ;  and  in  Colonel  Stewart's  rights  he  is  enabled  to  burden  the 
lands  with  L.400  sterling.  The  objection  was,  that  this  was  no  right  of  fee,  because 
they  did  not  descend  to  heirs  or  assignees,  nor  could  not  be  sustained  as  a  liferent,  be- 
cause it  was  but  a  nominal  and  fictitious  right  created  to  give  a  vote.  We  repelled  the 
dbjection,  and  sustained  both  votes. 

No.  48.     1747,  July  9.     Election  op  Tweddale, — ^Dickson  of  Kil- 

BUCHo*s  Cass. 

Lands  valued  at  L.5  in  1659,  the  one  half  was  feued  and  confirmed  by  the  Crown, 
and  they  possessed  pro  dtviso  since  that  time,  and  it  was  smd  there  was  a  legal  division 
without  telling  us  how,  but  it  was  not  by  a  retour.-— Dickson  of  Kilbucho  got  right  to 
one-half  from  his  father,  to  which  Captain  Murray,  &c.  objected  on  the  act  1743.  And 
we  found  that  Kilbucho  had  no  sufficient  title. 

No.  49,  1747,"  Nov.  10.      Kerr  against  Redpath,  &c. 

Thk  case  of  Redpath  was  a  retour  in  1666,  retouring  both  old  and  new  extent  7 
merks  and  4  (46)d.  and  the  feu-duty  7  merks  and  40d. ;  and  Newbig^ngVcase  was  the 
same,  but  that  in  the  feu-duty  there  were  3s.  in  augmtntalionem  rentalu ;  the  same  with 
Cleland's  case,  4th  June  1745,  and  14th  June  1746 ;  and  with  M^Cara's  case,  34th 
June  1747;  and  we  gave  the  same  judgment  Primrose^s  case  is*  that  he  is  by  his 
mother  one  of  three  heirs-portioners  in  a  40  shilling  land,  and  has  a  disposition  from  the 
last  vassal,  on  which  he  is  infefl  base.  We  sustiuned  the  objection,  reniUnte  Araiston  in 
the  whole  points ;  and  several  others  voted  for  the  interlocutor  in  the  two  first  cases  only, 
as  they  declared,  because  of  the  former  judgment 

No.  50.    1 748,  June  7.    Home  Campbell  against  Sir  John  Home. 

Found  it  not  competent  to  the  freeholders  to  judge  of  the  objection  against  Sir  John 
Home,  because  the  alteration  alleged  happened  before  1st  December  1743.  3dly,  We 
found  it  no  good  objection  againt  a  proprietor  in  possession  upon  a  proper  title,  that 
there  is  an  expired  adjudication  and  infcflment  upon  it  without  possession.  We  found 
it  uiumimously ;  and  by  a  majority  found  expenses  due,  for  there  was  no  place  here  for 
the  penalty  in  the  statute. 

No.  51.    1750,  June  20.     Sinclair  of  Southdun  against  Sutherland 

of  Forse. 

Southdun  was  refused  by  the  heritors  to  be  enrolled  in  1744,  and  complained  to  us, 
liut  observing  that  the  e>idence  of  his  valuation  was  not  dear,  did  not  insist,  but  applied 
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amia  to  be  enroQed  in  174^  after  getting  the'vol^iation  of  his  lands  properly  divided, 
and  was  refused,  and  complained  again  to  us ;  and  a  question  occurred,  Whether  a  per- 
son refused  bj  one  Michaelmas  meeting,  can  on  the  same  title  be  received  by  another  ? 
and  on  that  point  we  differed.  Kilkerran  thought  he  could  not,  and  I  thought  he  could, 
but  we  waved  the  question,  and  joined  the  two  complaints;  and  found  the  petitioner, 
entitled  to  be  enrolled.  Then  the  defender  demanded  expenses,  because  they  could  not 
ehrol  after  a  former  meeting  had  refused ;  but  we  found  them  not  entitled  to  any  expenses. 

No.  52:     1751,  Feb.  fr.    Suthekland  against  Sutherland; 

SwiNBis  complained  of  the  freeholders  of  C^thness,  for  refusing  to  enrol  him  at 
Michaelmas  1749.     Their  chief  defence  was,  that  his  lands  of  Risple  (Reisgill)  were 
valued  in  cumulof  and  jointly  with  the  lands  of  Langwell,  which  hold  of  Breadalbane, 
(now  of  Ulbster)  and  had  been  most  irregularly  and  iniquitously  divided  by  a  meeting.  o£ 
the  Commissioners  of  Supply  in  June  1749,  so  as  of  L.800,  at  which  both  estates  stood 
valued,  Ileisgill  was  by  them  valued  at  L.421.  5s.  6d.  and  Langwell,  though  of  much 
greater  real  rent,  was  valued  only  at  L.378. 1 4s.  6d. ; — ^for  setting  aside  which  valuation  a- 
reduction  apart  was  riused  by  Langwell,  which  came  before  me,  and  the  complaint  being 
delayed  till  that  reduction  were  finished,  I  reported  it  this  day.     There  were  sundry  rea- 
sons of  reduction ;  and  as  the  case  appeared  to  me,  tlie  division  of  the  valuation  was  very 
iniquitous.     But  as  an  objection  was  made  to  our  power  or  jurisdiction  to  review  tile  acts 
or  proceedings  of  the  Commissioners  of  Supply,  I  reported  only  that  declinature,  together 
with  one  reason  of  reduction  whidi  we  behoved  to  judge,  though  the  decHnature  were  • 
sustained,  viz.  that  the  persons  who  made  the  division  could  not  act  as  Commissioners  of 
Supply  in  1749.     As  to  the  declinature,  the  pursuer  insisted  on  our  general  power  as 
supreme  Judges  iii  all  civil  causes  ;    2dly,  0ur  power  with  respect  to  die  old  taxations ; 
3dly,  A  clause  in  the  act  of  convention  1667  in  jint.     Answered,  the  valuing  of  lands 
wa&no  civil  cause  at  all,  and  the  Commissioners  were  a  commijssion  of  Parliament,  ap« 
pointed  occafflonally,  or  fi-om  year  to  year,  to  perform  a  certsdn  office  which  no  person^ 
has  any  power  to  do  but  in  virtue  of  that  commission,  and  is  quite  difiereiit-from  the- 
method  of  levying  taxations  imposed  by  the  old  extent,  and  proportioned  by  the  respec- 
tive superiors  and  vassals,  and  the  Bishops  and  other  Clergymen,  and  their  vassals^^amono** 
themselves,,  without  any  conunission  of  Parliament ;.  and  the  act  of  convention  L667,.  iu 
the  clause  referred  to,  is  only  an  order  to  the  Commi$sioners  to  bring  in  such  part  of  thc^ 
former  taxation  as  was  not  tllen  brought  in^  and.adds  a  very  necessary  clause,,  in  case  any^ 
suspension  of  tliat  tax  had  been  passed,  that  these  suspensions  should  be. first  discussed,, 
but  no  suspesision  of  Cess  is  allowed.     As  to  the  foresaid  reason  of  reduction,  there  ore- 
two  clauses  in  the  act^  on^  of  them  authorizing  the  persons  thereinnamed,.  or  such.cil 
them  as  had  qualified,,  or  should  qualify,  to  be  the  Commissioners,,  and  th^n  after  some. 
other  dauseSj  there  follows. a.  proviso,  that  none  of  thea).  should  act  in  execution  of  that, 
act  till  he  shouldfirst  take  the  oadis  of  allegeanoe  and  abjuration,.under  the  pun  of  L.20 
sterling ;  therefore  Swin^ie  alleged  that  these  Commissioners  had  before  qualified,  and 
therefore  were  by  the  first  clause  {^pointed  Commissioners ;  and  though  tHey  did  not 
qualify  in  viitw  of  the  act  1749^  their  proceedings  were  not  void,  and  t^iey  were  only 
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licjble  in  the  penalty,  for  the  act  says  no  mooet^  et  uM  lex  penam  staluii  k»  pieiia  etfUtnlt^ 
tit  The  Lords  were  dinded  as  to  the  declinature.  Kilkerran  was  dear  for  refieUing 
it,  because  sundry  other  rights  depended  on  raluotions  bendes  the  CesBi  not,  only  eleo- 
tions  to  Parliament,  but  heritors  interest  in  division  of  comtnonties,  and  others.  On  the 
other  hand^  President  seemed  to  think  that  we  had  no  jurisdiction,  though  he  saw 
many  inconveniences  from  finding  so,  and  was  willing,  if  possible,  to  wave  dedding  if ; 
and  I  indined  to  the  same  opinion,  though  I  saw  the  same  inconveniences.  Theiefore' 
they  proceeded  to  the  other  reason  of  reduction,  and  found  that  these  Commissioners 
not  having  qualified,  by  taking  the  oaths  in  execution  of  the  act  1749,  were  not  e^iable 
to  act  in  dividing  the  valuation,  and  sustained  that  reason  of  reduction,  vu  tanhan  remi, 
and  in  respect  of  that  judgment,  they  on  the  other  question  dismissed  Swinzie^s  oomplainti 
and  found  him  liable  in  the  penalty  of  L.30  sterling.    86th  June,  Adhered. 

No.  S3.    1751,  Feb.  12.    Sir  J.  Gordon  (against  Sib  J. 

This  was  a  complaint  i^;ainst  the  freeho]da*s  for  refusing  to  admit  Sir  John  Gordon  of 
Inveigordon  on  the  roll  of  freeholders,  where  one  of  the  objections  was  alleged  errors  in 
the  Commissioners  of  Supply  in  dividing  the  valuation  of  his  lands  from  that  of  the  Earl 
of  Sutherland ;  and  here  we  were  forced  to  determine  the  question  that  we  so  carefully 
avoided  on  the  8th  in  Sutherland  of  Swinzie^s  case,  mpra^  viz.  the  objection .  to  our  juris* 
diction  or  powers  of  revising  or  altering  the  proceedings  and  sentences  of  the  Commis* . 
aioners  of  Suj^y ;  and  it  carried  to  repel  the  objection,  mt  tantum  rentif.-^ut  the  Presi- 
dent, who  was  of  tlie  same  opinion  with  me  could  not  vote,  having  declined  himself,— and 
Justice*Clerk  was  of  (pinion  of  the  interlocutor  but  did  not  vote  because  he  did  not  hear 
the  debate.  Pro  were  Minto,  Drummore,  Haining,  Strichen,  Shewalton, — but  Murkle 
was  Mon  litputy  and  I  hardly  knew  Dun^s  ojunion,  who  was  in  the  chair.  He  seemed  for 
sustaining  the  declinature,  but  thought  if  any  man  was  prejudged  by  an  unequal  valua- 
tion, he  might  be  redressed  by  a  proper  process.  The  complainer^s  procurator  Mr  Craigie 
admitted,  that  if  a  division  was  made  without  any  proof,  that  it  would  be  a  null  decreet, 
and  we  had  power  to  find  ao^^^to  which  I  could  not  agree. 

No.  54.    1 7<53»  Feb.  2S.    CoLOKEL  Ab£Rcromby  against  J.  Gordon. 

This  a  Gentleman  was  also  enrolled  by  the  freeholders  on  this  title:  His  elder  brother 
Archibald  was  infeft  in  1753  on  a  charter  under  the  Ck'eat  Seal  on  his  fitther  Peter  Oanhm^s 
resignation  in  lands  above  L.400  valued  rent,  but  reserving  the  father*s  liferent  and  power 
to  sell,  anniulzie,  or  burden  the  lands,  as  he  thought  fit  Archibald  is  dead,  and  the  said 
James  his  brother  is  his  i^parentheir ;  and  two  days  befi^re  James  lodged  with  the  derk 
(agreeably  to  the  act  16th  Gea  11.)  his  claim  to  be  enndled.  Peter  the  fadier  assigned 
to  him  his  liferent  and  renounced  his  reserved  faculty,  and  he  claimed  to  be  enrolled  an 
apparent-heir  now  that  these  facidties  were  renounced.  The  objection  was,  that  be  ooi^ 
not  be  enrolled  as  apparent-heir  because  his  brother  had  no  title  to  be  enrolled,  his  rij^t 
being  quite  precarious  and  nominal,  and  the  renunciation,  however  it  mi^t  entitle  Inm  - 
to  be  enrolled  were  he  infeft,  yet  it  could  not  entitle  him  to  be  enrolled  as  a{qparent-heii;- 
Answeredy  £ven  Archibald  was  entitled  to  be  emdied,  notwithstanding  the  reserved 
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powers  (br  it  was  no  redeemable  right  in  the  words  of  the  act  12th  Anrue ;  Sdly,  Tbougli 
he  could  not  yet  James  can,  as  this  was  an  extinction  of  these  powers ;  3dly,  An  apparent- 
heir  may  conjoin  his  predeces8or'*s  rights  and  his  own,  as  if  he  was  apparent-heir  in  L.300 
valuation  imd  odier  L.300  of  his  own ;  and  quoted  a  case  in  1745  in  the  county  of  Lanark^ 
where  we  feund  diat  an  heritor  oould  conjoin  his  own  vahiation  with  his  wife%  but  not 
with  that  of  his  wife^s  lands  wherein  she  was  only  apparent-heir ;  4thly,  If  this  renuncia- 
tion does  not  make  a  good  vote,  then  neither  would  it  be  good  were  the  fiaither  dead ;  so  he 
should  be  in  worse  case  than  if  the  right  of  the  whole  lands  remained  still  with  the  father. 
It  carried  to  sustain  the  oI]jection  and  to  order  Mr  Gordon  to  be  expunged.  '  For  tht! 
int^locutor  Milton^  Justice-Clerk,  Murkle,  Shewalton,  and  I,  and  Minto  in  the  chair^ 
sed  retiii.  Drummore,  Strichen,  Dun,  Karnes.  My  reasons  were,  that  though  I  thought 
an  apparentJieir  might  possibly  have  right  to  be  enrolled,  albeit  his  predecessor  could  not 
be  enrolled,  for  example,  if  the  predecessor  died  before  he  was  a  year  and  day  infeft,  or 
being  infeft  on  an  adjudication  or  appri^ng  and  in  possession,  died  within  the  legal, 
and  the  apparent-heir  after  the  year  and  day,  or  after  expiry  of  the  legal,  being  in  posses* 
sion,  claimed,  I  thought  he  had  a  tide ;  but  that  the  apparent*heir  could  not  be  enrolled  or 
vote  as  apparent^heir,  on  a  right  that  never  was  in  his  predecessor,  but  was  acquired  by 
himself;  and  therefore  though  he  mi^t  be  enrolled  after  expiring  of  the  legal,  yet  if  he 
should  acqnire  a  renunciation  of  the  reverser,  he  could  not  within  the  legal  vote  as 
apparent*har,  becausethat  right  was  not  in  his  predecessor.  That  in  this  case  Archibald's 
infeftment  during  his  father*^  fife  w-as  hi  my  opinion  nothing  but  the  figure  of  a  fee  be- 
cause  he  could  take  it  away  at  pleasure ;  but  then  its  validity  dqpended  on  a  condition,  and 
by  the  father^s  death  without  altering,  became  absc^qte  and  simple ;  therefore  upon  the 
father^  death  the  respondent  would  be  entitled  to  vote  in  right  of  his  brother's  infeft. 
ment  ^thout  any  other  right  than  was  in  his  brother ;  but  during  the  fatber^s  life  he 
could  not  have  been  enrolled  without  a  renunciation  of  the  &ther's  powers,  which  never 
were  in  his  ancestor,  and  which  therefore  could  ^e  him  no  title  as  apparent-heir,  and  I 
doubted  if  an  apparent-heir  could  conjoin  his  predecessor's  valuation  with  that  of  his  own,* 
for  it  was  not  in  terms  of  the  act  1691  or  the  act  16th  Geo.  II.  3d  July,  Adhered,  and 
Ihrummore  turned  for  the  interlocutor,  as  did  Eilkeiran  on  the  answers. 

No.  55.    1 758,  Feb.  28.    CoLONEL  Abebcromb Y  against  Baird. 

This  Gentleman^s  title  to  vote  was  tbe.Crown^s  charter  in  the  lands  of  Northfield  both 
old  and  new  tenor  thereof,  and  the  lands  of  Grinley  with  their  pertinents,  and  which  are 
held  of  him  by  Keith  of  Northfield ;  and  he  produced  a  retour  of  the  vassal^s  heir  (who 
then  held  of  the  family  of  Marshall)  in  1028  retouring  the  lands  of  Nc»^  field  and  part 
of  the  lands  of  Whitefield  to  10  merks  old  extent  and  40  merks  new.  The  words,  as  in  the 
first  olause,  Obiit  muUub  in  totU  et  integrU  tilts  10  mercatis  terrartim  et  Barona  de  Troup 
vocat.  ierris  de-Northfiddy  cum  ilia  parte  terrarum  de  Whitefitld^pertintn.  aliquando  ad  diet,  lit 
mains  de  Troup.  And  in  the  valen.  clause,  Et  quod  tota  et  integra  ilia  1,0  nurcata  terramn 
de  Troup  vocal,  terra,  de  Northfield^  cum  ilia  parte  diet,  terrarum  de  Whitefield  pertinen. 
aliquando  ad  diet,  lie  mains  de  Troup  nunc  vaknt  per  annum  40  mtrc.  et  valueruni  tempone 
pads,  10  mere.    Objected,  first,  that  this  is  not  a  retour  of  the  Crown^tf  vassal  but  of  ^  sub- 
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▼assaly  therefore  no  evideaoe  of  the  dd  extent.  Answered,  Notber  the  oomnwi  l4*r,  nor  90^ 
I68I3  nor  16th  of  the  King,  mi|ke  any  difference:  Both  proceed  on  b^itvesfi^om  tbeCbanoerf 
with  the  same  heads  in  both,  and  directedto  the  same  Jac|ge  vhochuses  the  inquest,  aii4 
retours  the  same  in  Chaneeiy ;  and  the  law  knows  not  (wo  old  ^^(teiits,  one  foi'  the  siqperior 
and  the  other  for  the  vassal.  There  is  t^ut  one  old  extent,  wheii9Qf  w^  hardly  lucve  th# 
date,  which  remiuns  unalterably  the  same,  being  about  50,000  vs^tkB  in  all  Soo^and ;  an(| 
the  inquest  erring  wilfully  would  be  equally  subject  to  an  assize  of  emir  in  the  one  oaat 
as  the  other ;  and  as  it  was  the  rule  of  levying  the  taxation  ixcm  the  Crown^s  immedialir 
rascals,  so  it  was  the  rule  of  their  relief  from  their  sub-vassals.  The  Lords  repeUed  thia 
objection,  renit.  ianium  Kames.  Objection  second.  The  respondent  ha9  no  light  to  the  lands 
of  Whitefield  part  of  the  lands  in  the  retour.  Answered,  first.  The  lands  of  Nortfafield 
^e  by  the  retour  a  10  merk  land  without  Whitefield ;  8dly,  Whitefidd  $ippenf  to  h$^ 
iodv  a  pendicle  of  the  mains  of  Troup,  and,  were  it  included  in  the  vafai.  dause,  oould  b^ 
but  asmall  part  of  the  lOmerks,  and  Northfiek)  womM  be  much  nu»9  than  a  4Q  idiilliag 
]{tnd ;  Sdly,  Though  the  name  b^  changed  it  is  truly  con|p|dic9[|dad  under  the  loads  in 
the  respondents  charter.  He  purchased  thif  s^perloeky  in  )T96  t^ouk  Kdth  of  Ludqu* 
ham,  who  had  acquired  an  old  apprizing  and  diarter  on  it  fixim  the  family  (^  Marshall ; 
fhat  Ludquham  daimed  no  part  of  tbesupesioKify  as  retffiqedby  huasiy  and  the  vassal,  who 
has  possessed  that  small  estate  of  lOQO  merka  rent  for  900  year%  has  sold  non^  of  the 
lands  in  the  retour,  and  owns  no  other  superiof  but  the  respondent;  and  h^oaii  prove  that 
the  vassal  possesses  that  veiy  pendicle  as  failing  under  one  or  other  of  the  lands  in  th^ 
leqpondenf  s  charter.  Bephed,  That  the  first  clause  in  the  Fetour  is  in^e^l  ambiguous,  if 
Whitefieldbeapart  of  the  10  merk  old  extent  or  not,  but  the  volcn.  d^iuse  ppts  it  <^t  of 
doubt,  bearing  that  both  Northfield  and  Whiti^dd  vabtenini  10  merks.  To  the  aoaond^ 
That  no  di^unon  of  old  extent  can  now  be  made»  because  of  the  act  16th  G^tK  U^oonf 
^  evidence  of  such  divison  admitted,  but  a  retour  before  1681.  TothethMtNpnuittjer 
whether  Ludqnham  daim  a  superiority  cht  not,  if  it  is  not  eonvqred  to  tbeieqpoiidi^t  he  hat 
no  ri^t  to  vote.  In  answer  to  the  first  the  ieq[iandep(  qiiq^  finm  Fakoner  a  decimii 
fith  February  1746»*  upon  a  retour  of  Duke  of  Lennog^  whereafter  stating  theotd  extent 
cf  simdry  partkular  land,  was  added,  cani  fnofenihu  d^  ATefoie  ierri$  mf^^^^dmrm  nmlturiff 
4*c.  vaten.  4t«;  the  Lords  found  the  mill  and  mill  lands  not  included  in  the  <dd  extent, 
and  sustained  th^  hmtprs  right  to  vote  though  not  inffft  m  the  miB  an^  ip^  lawip^  |Im( 
I  looked  at  the  case  in  my  prints.  It  was  in  Major  Colqunbun^  &c.  complaint  of  Campbell 
of  Stonefield,  Sir  James  Livingston,  McMillan  and  others  in  Dunbartondiire;  and  the 
answer  to  the  objection  was,  that  mills  and  multure  were  not  extended,  nor  could  not  be^ 
unless  they  had  been  before  the  extent  was  made,  which  scarce  any  mills  now  in  being 
were,  and  the  mill  lands  were  but  two  acres,  and  if  they  were  extended^  yet  they  were 
part  of  another  tenement  called  Fyvarie  which  were  none  of  the  lands  in  dispute.  And  in 
answer  to  the  second.  Lord  Advocate  put  a  case,  that  one  infeft  in  a  L.lOO  old  extent 
had  given  away  a  small  party  not  one4iundred  of  it,  would  that  lose  hun  his  vote  ?  as  to 
wtnch  I  quoted  the  case  of  Hamilton  of  Westbum  in  Lanarkshire,  decided  19th  January 
and  1st  FebrwMy  1745,  who  produced  a  letour  of  a  80  merk  land  in  102$^  j^nd  his  owa 
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iBfieftmentin  tbe  jost  and  equal  hatf  of  it,  and  a  cotitniet  of  diTisiidn  in  1671  betwete  tbe 
prbpilietors  oTboth  faahres,  agpeeablj  to  idnoh  ihey  hare  possessed  er^  niiee,  and  jet  h6 
mm  found  to  have  no  ri^t  to  votew  The  CSourt  seemed  inelined  to  repel  bbth  these 
defienoes.  Only  Drummore  and  Karnes  seemed  to  doubt  of  the  first ;— 4>ut  we  allowed  hint 
jteoof  befoiie  ahswar  that  these  lands  of  Whitefield  were  possessed,  falling  aoder  one  cmt 
other  of  the  names  of  lands  in  his  charter,  and  both  parties  to  prove  all  facts  and  drcum* 
iftanoes  to  dear  the  matter.  9Sd  July,  Adhered  to  the  interlocutor  touching  the  retour, 
and  fi»nd  it  proved  that  Whitefield  is  part  of  Northfidld,  and  therefore  dismissed  the 
ODsuiHamt* 

No.  56.    1 75Si  Feb.  1  e,  2 1 .    CoLOKSiL  AfiERCEOMBT  ngtUnH  Leslie.  , 

Tscta  was  a  compb^t  fof*  admitting  Mr  Leslie  on  the  roll  who  was  infeft  in  property 
iii  lands  valued  L«Si02,  and  in  a  superiority  of  lands  belonging  to  Mr '  Garden  of  Trou{^ 
upon  an  adjudication  agsonst  the  family  of  Budian  as  old  as  1686,  and  which  lands  had 
been  valued  jidntty  with  die  kmds  of  Troup  held  of  the  Crown,  uid  the  valuation  divided 
hy  four  Commisnoners  of  Supply  at  Troupes  house,  who  gave  ah  order  on  the  clo'k  to 
£vide  them  so  in  the  C^ss  books :  So  two  oibjedions  were  made,  first  that  he  had  no  right 
to  the  superiority  by  the  old  desarted  adjudication  which  was  preserved.  But  this  w^ 
unanimously  i^qpdled,  in  respect  of  the  answer  that  he  was  infeft  and  in  possesion  by^ 
Tioup  his  vassal,  who  was  infeft  on  a  diarter  from  him,  and  that  the  eomplainoror  free- 
holders had  no  title  to  olgect  to  his  adjti^cation.  Olgeetion  second,  That  four  ComrimK 
fiooners  privately  had  no  power  to  divide  joint  valoadons,  which  by  the  acts  of  Conven&m 
1667  and  1678,  and  tiKSt  of  ParHament  1690,  and  subsequent  aots^  could  only  be  done  by^ 
»  general  meeting  of  the  Cmnmisflioners^  eithei^  appointed  by  a  preceding  meeting,  ot  called 
by  thar  Convener.  Ansi^ered^  The  ^vision  was  fairly  and  equally  made  on  a  proof 
taken  of  tbe  rent  of  both  lands,  and  the  justness  of  it  would  appear  on  eomparing  it  with- 
former  valuaticms  <»f  fioth  lands  $  and  the  a^  did  not  requif«  a  genonal  meeting  to  divide 
valufldons  that  had  formerly  been  made  jointly.  Replied,  If  four  Cofmmissioners  had  not 
power,  the  Court  ot  the  freeholders  could  not  enquire  into  the  equality  or  justice  of  it ; 
and  on  the  other  hand,  t£  die  law  had  giten  them  power,-  the  freeholders  cotdd  not  hate 
altered  their  act ;  knd  that  by  all  the  Cess  acts  the  powers  dierein  committed  canndt  be 
executed  by  any  without  a  generd  meeting,  except  aHenarly  the  question  touelnng  quar- 
tering, for  which  thi^ee  is  a  quorunk  The  Court  pretty  unanimously  sustained  this  ob* 
Jecticm,  remit,  tanimn  Dun. 

No.  57*  1758^  Jan.  SI.  M«ffoh  2.  Sib  R.  Gobdoi?,  kt.  agoinst  FbeehoIjDEbs 

OF  CAITBKB86. 

Tkesb  three  gentlemen  (Gfordon,  Scot,  and  Hay)  purchased  from  Sir  William  Sinclair 
die  superiority  of  certain  lands  in  Caithness,  that  had  been  held  by  Sir  WilBam  Bunbar 
of  Hemprigs,  «f  the  Earl  of  Breadalbane,  and  thereafter  by  progress  of  Sir  William 
Sineliur,  (which  Sir  WiSSam  Dunbar  the  vassal  did  not  oppose.)  They  divided  the  supe«' 
riority  amcmg  them  three,  and  got  charters  from  the  Crown  each  of  certain  parts  of  &e 
lands,  and  applied  to  the  Commisadoners  of  Supply,  and  got  the  voluadon  of  these  several' 
pcffcels  cBfided,  they  barring  been  formerly  valued  not  only  jointly  together^  but  £ab 
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jointly  with  Sir  Wilfiam  Dunbar^s  other  estlite  held  of  the  Crown ;  and  by  the  divLnon' 
each  of  them  had  somewhat  more  than  L.400  of  vahted  rent.  The  teinds  of  these  lands 
did  belong  to  the  Bishop,  and  were  by  him  set  to  j^he  Earl  of  Breadaibane  fac  a  very' 
long  endurance,  almost  equal  to  a  perpetuity,  and  were  by  the  Earl  of  Breadaibane  subset 
to  Sir  William  Dunbar  of  Hemprigs  for  the  space,  when  he  feued  to  him  the  lands,  and 
for  a  tack-duty  somewhat  higher  than  h^  paid  to  the  Crown.  The  last  valuation  of 
Caithness  was  in  1703  by  authority  of  Parliament,  when  the  Bishc^^s  benefice  was  valued 
fi>r  the  tack^uty  payaUe  to  him,  and  the  Cess  whereof  is  paid  by  the  CoUector  of  the 
Bishop^s  rents.  The  Earl  of  Breadaibane  was  valued  for  the  tadc-duty  payable  to  him 
by  Hemprigs,  but  deducting  the  tack-^luty  due  by  him  to  the  Bishop,  and  the  Cess  thereof 
paid  by  him  and  the  purchasers  from  him  and  Sir  WSliam  Dunbar.  The  vassals  lands- 
were  valued  (so  far  as  appeared)  in  proportion  to  the  real  rent,  without  distinction  of 
stock  and  teind,  but  after  deducting  the  feu^duty  payable  by  him  to  the  Eari  of  Breadal-- 
bane.  But  tliese  three  gentlemen^  by  some  means  or  odier,  got  the  teinds  thrust  into  the^ 
charter  from  the  Exchequer,  though  not  contained  in  the  procuratbry  of  resigaatkm  by^ 
Breadaibane  to  Ulbster,  nor  in  the  asagnation  of  it  by  Ulbster  to  Sir  William  SindairV 
father,  or  the  translation  by  Sir  William  to  them,  Eari  Breadaibane  having  only  assigned 
to  Ulbster  the  tack  that  he  had  from  the  Bishop  of  his  t^ds ;  but  it  was  said  that  the 
lands  were  in  some  former  charter  of  Breadalbane^s.  These  three  gentlemeit  ckitted  to 
be  enrolled  at  last  Miehaelmas  head  court,  but  were  refused  by  the  fireeholders,,  and 
tliereupon  severally  entered  complaints  to  us.  -The  objection  to  their  b^ing  enrolled  was$ 
that  although  it  is  true,  as  eertified  by  the  Commissioiiers  of  Supply,  that  the  limds* 
whereia  they  are  iafeft  are  valued  each  above  L.400,  yet  that  valuation  was  for  both 
stock  and  tand,  and  they  were  not  infefted  in  the  teinds,  bnt  only  in  the  stock,  nor* 
could  not,  because  the  Bishop,  and  now  the  Crown,  was  titular  of'  the  teinds,  and  thar 
author,  the  Earl  of  Breadaibane,  had  himself  no  other  right  to  the  tonds  but  a  tack,  and* 
thereupon  subset  them  to  his  vassal  Hemprigs,  and  did  not  so  much  as  dispone  the  pro- 
perty of  the  tends  to  their  author,  nor  insert  them  in  his  pzoeuratexy  of  resigAatiou ;  and 
though  the  teinds  are  £bisted  into  the  charters,  yet  that  is  by  obreption,  without  any  war-- 
sant;  nor  are  they  in  possession  of  the  tdnds  as  titulars;  for  ahhough  a  r^t  of  supe^ 
riority  gives  a  good  right  to  vote^  and  the  vassaTs  possessbn  is  the  supmor^s  possession, 
and  therefore  the  complainer^s  title  would  be  good  if  the  stock  were  valued  «t  L.400,  be^ 
cause  that  they  possess  by  their  vassal  Hen^rig&;  yet  they  hate  no  possession  of  the* 
teinds,  neither  as  titulars  in  their  own  right,  nor  by  their  vassal  Hemprigs,  who  is  not. 
their  vassal  in  the  t^nds,  and  is  not  iifeft  in  them.  Answered,  It  does  not  appear  that 
Ae  teinds  made  any  part  of  Sir  William  Dunbar^s  valuation ;  but  that  the  L.3600,  at 
which  his  whole  estate  was  valued  in  1702,  was  all  for  the  stock.  Sdly,  That  supposing 
the  teinds  valued,  by  the  act  1081,  and  l€di  Geo.  II.  they  were  entitled  to  vote,  because 
their  lands  were  valued  at  J^MXk  Sdly^  That  they  had  both  a  charter  of  stock  and 
ti&ind,  and  they  were  not  obliged  to  produce  to  the  Barona  the  procuratory  of  resignation, 
^  warrant  ci  that.diarter,  because  the  ]Qarons  had  na  power  to  reduce  or  quarrel  that 
charter,  noc^ad  this  Court  that  power  in  judging  of  this  complaint,  in  which  we  were- 
fB^  A4!lourt  of  appeal,  and  theref<H-e  in  this  cause  our  jurisdiction  oould  be  no  broader* 
tha^thatof  tb«  moeting  appealed.  £ronk    And  that  laslly,  Br^adalbanc^s  charts  did. 
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ecmtam  the  teinda.     Replied,  That  itota  the  acts  1043  and  1640,  which  first  introduced 
the  method  of  levying  the  pubfie  taxes  by  assessment,  it  is  evident  that  the  teinds,  As. 
well  as  stock,  were  mmi»  subject  ta  Cess,  and  the  form  of  doing  it  accurately  preserved  ia 
the  9ei  1949 ;  and  the  act  of  Convention  1667,  which  was  the  first  introduction  of  Cess* 
after  the  Bestoration,  refers  to  the  valuation  1660,  which  could  be  none  other  than  what 
was  during  the  Usurpation  ;  that  they  produced  authentic  copies  of  suudi*y  rentals  in 
Caithness,  from  which  the  valuation  of  that  county  in  1702  was  made  exactly  agree^Jble- 
to  that  rule,  wh^peby  it  appeufed  that  rentals  of  the  whole  estate,  that  is,  the  whole  rentj^ 
payable  for  the  lands  stock  and  teinds  were  taken  ;  that  from  that  were  deducted  the  bur^ 
dens  affecting  it,  vis.  Ministers  stipends,  which  are  liable  in  no  Cess,  feu-duties,  teind- 
duties,  or  teind  tack-duties,  and  the  remainder  stock  and  teind  was  valued  to  the  heritor . 
at  L.62  and  a  fraction  for  eadi  L.  100  of  real  rent ;  that  the  feu-duties  were  valued  to 
the  superior,  and  the  teind-duties  to  the  titular  or  tacksman,  to  whom  they  were  payable, 
and  they  charged  with  the  Cess  conreaponding  to  them ;  and  produced  also  valuations  of 
several  other  counties,  aU  agreeable  to  that  rule ;  and  as  the  same  rule  behoved  to  bp 
unifiMmly  observed  in  the  same  eounty.  Sir  Willianv  Dunbar^s  valuation  must  have  arisen, 
not  cmly  from  the  stock*  but  fvom  the  tond ;— 4iod  therefore  answered  to  the  2d,.  That 
the  conqplainers  do  not  subsume  in  terms  of  the  act  1681,  or  16th  Gea  II.  that  diey  are 
infcft  in  lands  valued  at  L.400,  fer  it  is  the  stoek  and  teind  both  that  are  valued  at 
L.400,  whereas  they  are  infeft  only  in  the  stock.     To  the  3d,  That  it  would  be  absurd 
to  obligefreehold^rs  to  put  a  person  on  the  rdl  because  he  had  by  obreption  got  a  charter* 
from  the  Exchequer  <^  a  sutgect  that  his  author  had  not  conveyed  to  him,  and  was  not . 
in  his  property,  and  much  mare  of  a  subject  that  his  author  neither  had  conveyed,  nor 
eould  convey  to  him,  nor  had  himself  right  to ;  that  it  is  a  gener/il  rule  conce$w  qjuocis 
Jure  amma  eonceii  videiUur^  &c.  and  therefore  as  the  Barons  have  the  right  of  pnroUing. 
or  refusing  to  enrol,  they  must  have  right  to  enquire  into  the  validity  and  sufficiency  of 
the  ckumants^  titles,  aad  if  they  had  not,  yet  this  Court  have  a  power  to  try ;  for  it  is«. 
not,  nar  is  it  called,  a  Court  of  appeal ;  but  that  on  .complaint  they  are  to  judge  of  the 
party^  nghl,  whether  it  does  or  does  not  entitle  him  to  be  enrolled.    And  die  freeholders, 
danied  that  thar  teinds  were  in  fireadalbaneV  charter,  though  that  would  not  alter  the^ 
case,.8inoe  he  has  not  resigned  them.     Duplied,  the  acts  164&and  164§  were  repealed  ; 
and  there  is  no  authentic  evidence  that  the  same  rule  was  followed  after  the  Restoration.. 
The  point  etuefly  argued  on  the  Bench  was.  Whether  there  was  sufficient  evidence  that 
the  toads  were  included  in  the  valuation,  and  the  effect  thereof?  for  we*  generally  thought: 
that  the  oomplainers  charter  as  to  them  was  very  unwarrantable,  and  gave  no  right. 
The  Court  was  of  diffl^xent  opinions^     I  thought  it  evident  enough  tliat  the  teinds  were 
included  in  the  valuation ;  and  observed,,  that  it  appeared  fjoom  our  book  of  statutes,, 
that  ever  since  we  paid  taxes  to  the  Coown,  the  teinds  piud  a  part  of  them ;  that  when 
they  wece  levied^  by  taxaticm  the  laity  paid,  by  their  old  extent,  and  the  clergy  paid 
the  equal  h%lf  of  the  tax  for  their  lands  and  teinds,,  and  had  relief  of  a  pr^pojlion  from^ 
ihm  vassals  in^  theii;  landsy  and  their  tacksmen,  of  the  teinds  ;^  that  this  vrafi  thought  aii 
unequal  way  of  levying  the  taxes,  and  therefore  the  method  by  way  of  assessment  was. 
introduced,  and  all  real  estates  and  rents,  except  annualrents  of  money,  were  assessed, 
and.  in  particular,  th^  t^ndi  ;r*thi|t  this  was  a[^iated  nqt  (mly  by  tho^  acpi  1643  aod. 
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1649,  but  ako  after  the  Restoration  by  the  acts  of  Conventidn  1667  and  I6t8>  and  Com- 
missioners appointed  for  valaing  all  diese  subjects^  and  particularly  the  tonds ;  but  theii 
the  meaning  was  not  that  these  Commis&doners  should  make  raluatbas  of  all  the  teindtt  in 
Scotland  separate  from  the  stocky  as  is  done  in  the  Commisnon  of  Teinds,  but  such  a^ 
valuation  that  the  teinds^  as  well  as  stock,  shoidd  pay  a  part  of  the  tax,  and  therefore  where 
there  were  drawn  teind,  those  indeed  behoved  to  have  a  value  put  upon  them  separate 
from  the  stock ;  or  where  rental  bolls,  or  a  teind^uty,  or  a  teind  tack-duty  was  pod,  those 
behoved  to  be  valued  apart,  and  the  titular  or  tacksman  to  wh<xn  they  w^  paid,  charged 
¥rith  them,  and  ailer  deducting  those  fWxn  the  full  rents  of  the  lands,  all  the  rest,  which 
included  all  the  rest  of,  teinds,  were  valued  jcnntly,  and  the  pit^prieUv  of  the  loads* 
charged  with  the  valuation,  and  with  the  Cess  in  proportion  to  it ;  and  this  agrees  exactly 
with  all  the  valuations  produced ; .  and  th^i^by  all  the  teinds  in  Scotland  (except  Ministera 
stipends,  that  were  exeemed  from  Cess)  did  effectually  pay  Cess ;  but  then  in  the  case  dt 
drawn  teind,  or  teind-duties,  or  teind  tack-duties,  the  heritor  of  the  temds  was  liaUe  fov 
that  Cess,  and  the  execution  T>y  poinding,  and  now  also  by  quartering,  was  directed 
against  him,  and  the  possessors  of  the  lands,  and  could  not  be  against  the  teinds ;  that' 
when  these  were  first  ^appointed,  no  more  appears  to  have  been  in  view  but  the  aquid 
levying  the  supply ;  but  fer  the  equity  of  it^  it  was  soon  made  the  rule  in  other  cases; 
as  early  as  1663  it  was  made  the  rule  for  taxing  parishes  for  mainlenanoe  of  the  poor ;  after- 
wards it  was  made  the  rule  for  repaimg  the  h^hways,— -^  building  and  repairing  Miitia- 
ters  manses,— 'for  elections  to  Parhanient,«*-for  dividing  of  aMnnioiities,->*for  the  eiqpensea 
of  prosecuting  criminals,  and  even  the  valuations  dmring  the  Usurpation  continued  after 
the  Restoration,  as  appears  I^  the  act  1663,  and  this  is  the  valuation  referrad  in  the  act  of 
Convention  1667,  for  there  neither  was,  nor  could  be  ai^  other  valuation  ia  1660 ;  only 
every  person  aggrieved  was  diowed  to  complain,  and  the  Commisnoners  empowered  to 
rectify  wrongs,  and  that  rectification  to  have  a  retroqpect;«-tliat  as  to  elections  to  Parliik* 
ment,  it  was  found  that  the  old  extent  was  a  veiy  imperfect  and  insuffident  rule,  caqM* 
daily  after  the  kirk-lands  came  to  laicks  hands  held  of  the  Crown,  and  tharefere  in  1661 
another  qualification  was  added,  viz.  heritors,  liferenters,  and  wadsetters  held  of  tiie' 
King,  or  who  formerly  held  of  prelates,  and  whose  yearly  rent  amounted  to  10  chaldesa 
of  victual  or  L.IOOO  Scots,  all  feu-duties  being  deducted,  whereby  it  is  not  very  dear 

•  -  • 

whether  an  infefrment  was  necessary,  but  it  seems  pretty  plain  that  teinds  were  akot 
deducted.  This  was  a  pretty  uncertain  and  variable  qualificaticm  dep^ding  on  proofs  to 
be  taken,  as  changing  as  the  yearly  rent  varied ;  but  thus  stood  the  law  both  with 
respect  to  valuations  and  elections  in  1681,  when  the  act  that  is  now  the  rule  was  made ; 
and  there  the  rule  is  not  lands  valued  at  L.400  but  lands  liable  in  puUic  burdena 
for  his  Majesty^s  supply  in  L.400  valued  rent,  so  that  the  question  is,  lyh^her  £tm 
eomplainers  lands,  wherein  they  are  infefr,  that  is  the  stock,  are  liable  in  the  public 
burdens,  supposing  that  in  making  that  valuation  the  whole  rent,  stock,  and  teind 
had  been  computed,  and  supposing  they  have  no  infeftment^  or  ^ven  no  right  to  the 
teinds  ?  and  I  thought  they  are  liable,  and  that  the  execution  for  levying  the  Cess  caii 
go  only  against  the  possessor  or  heritor  of  those  lands ;  and  for  that  very  reason,  8np» 
posing  that  the  whole  of  their  teinds  were  allocirted  to  die  Minister,  or  should  be  next 
year,  (which  are  lidl>le  for  ao  Cess)  Aat.woidd  make  no  ahemtion  oft  the  ooai|)laiBers> 


or  tlieir  ymsM  rtim&on ;  or  if  ibe  tacks  were  expked,  and  tbe  Crown,  or  wy  other 
tinekvaian)  oblige  tbafn  !•  pay  tben  their  teinds,  yet  etiU  the  valnatbn  o£  the  lands  would 
mom  the  same,  and  oould  not  be  altered  without  an  act  of  Parliament  for  a  iiew  valua^ 
1^,  and  it  would  be  a  straiige  paradox,  that  Uie  diminLahing  an  heritor^s  or  freehalder^a 
lenty  would  make  hif  i^ht  to  vote  good,  that  was  not  so  before^*  iid  yet  I  could  not  see 
any  objection  that  ooidd  lie  tp  their  rates,  if  all  thar  teinds  were  allocated  to  Ministers^ 
unless  that  it  be  said,  that  one  heritor  actually  infeft  in  both  stock  and  teind,  valued  at 
X1.44X),  and  thenefore  I^nri^g  aa  unexceptiopable  vote,  would  lose  it  upon  the  least  aug- 
ipentatjon  of  tbe  Mmistor^s  stipend ;  and  therefi>re  I  thought  their  title  good,  sufqposing. 
thejr  had  no  right  at  all  to  the  t^nds ;  and  I  thought  that  this  sense  of  the  act  was  coo^ 
finned  by  the  univer^  sense  qf  tbe  oaticm,  which  was  stronger  real  evidwce  than  per-^. 
faa|»  eap  be  in  the  ease  of  any  other  statute.  I  doubt  if  there  is  now,  or  has  been  since 
1691,  any  shire,  at  h^at  vary  few,  wherein  there  is  not  some  one,  or  more  fiKehdden^ 
whose  valuaticm  is  below  L-MO^  and  who  ace  not  infeft  in  their  teinds,  and  yet  by  thif? 
Section,  all  s^^  votefr  would  be  exceptioaiMe ;  and  thene  have  been  few  counties  wher«t: 
thefp  b«?e  not  m  thdit  time  been  suo^  eompetiE^  candidates,  and  .thei«foi«  cither  the 
ane  side  or  the  other  repdy  to  otgiect  ta  mexy  ftediolder  tbi^  had  not  a  gf^o^  fote,  yet. 
this  is  the  first  time  that  I  ever  heard  of  this  objection  bdng  made «  so  that  we  have  thc^ 
aeasa  of  all  the  fieebdders  in  the  nation,,  and  amongst  those  all  the  lawyers  of  |p«atest 
ngte,  and  even  mosi  of  tbe  Judges  of  the  Supreme  Court&  against  it.  Upon  the  questbn„ 
we  found  die  gwnptaiiit  well*  &un4ed ;  renii.  President,  Dim,  Murkle,  Shewiilton,^ 
Woo^hall.  Pro  wore,  Milton,  Minto,  Strichen,.  Justice-Clerk,  Karnes,  and  F.  Drum- 
asote  did  not  voCet  I  also  observed,  that  in  the  odier  cases  where  the  valuation  is  made 
the  nde,  I  never  heard  any  question  asked.  Whether  the  heritors  were  infeft  in^  or  had* 
i^^t  to.  the  teinds  f^  not  even  in  the  division  of  commonties,  where  it  mi^t  be  of  im- 
portance ;:  and  it  would  be  strange  if  die  P^liament  changed  the  rule  in  elections  esta^ 
blished,  by  tbe  act  ]l68t,  because  of  uneertain^,  and  that  it  required  proofii  of  the  rentals,, 
ipd  went  to  establish  a  permanent  rule,  thai  would  af/pear  to  eveiy  body  from  the  valua-i 
lioDpbook,  sboidd  y^  with  tJleir  eyes  ope%  make  a  rule  as  unoertaia,  and,  where  the 
^v^ation-  was  within  l^WOi  dqpfending  upon  a  much  move  troublesome  and  tedious^ 
poof  than  tfa^e  former.  They  all  knew,  that  110  teinds  encpt  dipawQ  teinds  or  teind- 
dutiea  had  been  valiii^d  sqwint^ly  for  the  stock,  and  theieSiie  before  such  an  heritor 
GDuId  vote,  there  behoved  to  bea  sepamfte  v^uation  of  teinds,  and  that  not  as  they  are 
9t  tbe  lime  of  the  ofayBc^,,  bui  vefre  at  tbe  time  of  makii^  the  vahiation ;  foi^  the  teinds< 
4»  pot  at  all  times  hem:  the  same  pn^ortiou  to  the  stock,  or  to  the  whde  rent,  because  of. 
^  usual  dedu|gtion&  in  vrfuing  tejnda^of  rents  of  sut()ects  not  teindahie.  2d  March  1.753» 
^dhered^eifiqit as %» a«iiew fact,, on  whieh  they  ordered  memorialsi 

No.  58.  ytSSf, June  289.  AagiB.  linif^B  of  S»jidBadeaffaimtSuTB&i^ 

Swindle., 

SuTm.H^.Ai^iB  of  Langwell  estate  in  Caithness  was  at  a  re-valuatlon  valued  at  L.SOO. 
He^  died  in  1708}  and  left  his  lands  of  Langwell  (or  Borrisdale)  to  his  daughter  of  a  first 
m0iyia|;e,  and  bis  lands  of  3«ii^  to  his  daughter  df  the  second  marriage^  and  as  the 
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diflerenoe  betmiit  the  rent  of  the  two  estates  was  not  thoughtirerj  great,  being  by  a 
rental  shewn  u&  only  about  L.70  Scots,  the  two  daughters,  and  their  husbands^  paid  the 
Cess  equaDy,  and  the  Collector  stated  them  so  in  his  accounts.  LangweD  held  of  a  sub- 
ject, but  Reis^l  held  of  the  Crown  ;  and  Sutherland  of  Swinzie,  the  son  of  the  second 
daughter,  wanting  to  be  on  the  roll  of  freeholders  in  1749,  applied  to  the  Commissioners 
of  Supply  to  £vide  the  Taluation  of  the  two  estates,  and  they,  on  a  sort  of  proof  taken, 
valued  Reisgill  at  L.421.  6s.  4d.  of  the  L.SOO ;  but  notwithstanding  thereof,  the  Barons 
having  refused  to  enrol  him,  he  complained  to  us;  and  at  the  same  time  Langwell-pur* 
sued  reduction  of  the  division ;— and  we  reduced  the  decreet  in  the  process  at  Lahgweirs 
instance,  and  dismissed  S winzie^s  complaint  against  the  freeholders,  as  marked  by  me  8di  Fe- 
bruary 1751,  (No.  52.)  Whereupon  Swinzie  applied  again  to  the  Commissioners  of  Supply : 
A  new  proof  was  led,  and  the  two  parties  coming  to  a  better  understanding,  th^y  trans- 
mitted it  to  be  laid  befinre  their  lawyers,  to  prepare  a  state,  and  get  thdr  joint  opinion  : 
The  agents  made  a  state,  and  got  the  lawyers  ofnnion  (Messrs  Lockhart  and  Fergoson) 
that  the  two  estates  were  predsely  of  the  same  extent  of  rent,  without  one  farthing  of 
4lifference,  so  that  each  should  be  valued  at  L.400 ;  and  the  Commissioners  approved  of 
this  report ;  and  then  the  freeholders  enrolled  Swfausie ;  but  Innes  of  Sandside  opposed  it  at 
the  meeting,  and  then  complained  to  us.  His  objeedons  were  two,  first,  that  the  meeting 
of  the  Commissioners  was  no  lawful  meeting,  because  the  act  of  Parliament  appcnnted  the 
first  meeting  to  be  4th  June  1751,  to  chuse  their  Collector,  Clerk,  and  Convener,  and  with 
power  to  appoint  subsequent  meetings,  whereoi  the  act  not  coming  in  time,  there  was  no 
meeting  till  the  28th  June,  and  thereby  the  comnussion  feU,  and  they  could  make  no 
lidjoumments.  To  this  objection  none  of  us  bad  any  regard.  Neeessity  has  no  law ;  the 
case  {requendy  happens,  and  the  consequence  would  be,  that  no  Cess  could  be  levied 
tliat  year.  The  Jseoond  reason  was  gross  iniquity  and  partiality  in  the  Commissioners,  cd* 
hiding  with  the  parties  in  judging  not  only  without  evidence,  but  against  evidence,  in 
order  to  make  each  estate  L.400,  and  mentioned  several  particulars.  Answered,  This 
division  was  superfluous,  for  the  valuation  was  already  divided,  each  party  having  paid 
C^ss  for  L.400  once  Langwell^'s  death  in  1708,  and  ihey  Were  so  stated  in  the  Collector's 
book,  and  if  there  were  no  valuation-book  extant,  as  in  some  shires  there  is  not,  there 
could  be  no  other  rule,  and  if  there  was  any  error,  the  Gommisuoners  could  not  rectify 
it.  2dly,  The  decreet  quarrelled  bore  a  production  of  a  rental  of  both  estates  signed  fay 
LangweU,  and  which  was  in  the  hands  of  the  Sheriff-derk,  and  was  the  rule  of  maidng 
the  valuation  1701,  where  the  free  rent  of  R^sgill  is  stated  at  L.778.  10s.  lOd.  and  that 
of  LangweU  at  only  L.704.  8s. ;  and  were  a  divisbn  now  competent,  it  should  be  in  propor- 
tion  to  the  rent  in  1701,  whereby  Swinzie's  valued  rent  should  be  above  L.400,  and  there- 
fore  Sandside  has  no  reason  to  complain.  .Sdly,  Not  competent  to  this  Court  to  review 
valuations,  or  divisions  of  valuations  by  Commissioners.  4thly,  Were  it  competent,  it 
could  only  be  by  reduction.  Replied,  When  the  two  estates  divided,  both  were  liable  for 
the  Cess  of  the  whole  L.600 ;  and  if,  till  by  a  division  of  the  valuation,  it  should  appear 
what  was  their  respective  proportion,  both  heritors  agreed  to  pay  equally ;  or  if  Swinzie, 
desirous  of  a  qualification  to,  vote  in  elections,  was  willing  to  pay  a.  few  shillings  more  than 
his  proportion,  and  LangweU,  who  could  have  no  vote,  found  it  his  interest  to  agree,  and 
the  Collector,  who  neither  knew  their  projportionsy  nor  had  any  interest  in  the  question^ 
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look  his  wh^e  Cess  ftom  ctther  of  them  that  [leased,  such  pajmeilt  tor  100  years  wouM 
4aoi  iiiake  a  division  of  the  valuadon,  wfaic^  can  only  be  done  by  the  Coannissioners ;  and 
though  if  no  other  book  were  extant  but  theCoUector^  book  of  accounts^  it  oould  not  ap- 
pear that  e?ier  they  had  been  jointly  valued,  and  it  behoved  to  be  held  for  the  valuation 
book,  yet  it  cannot  be  so  where  the  book  is  extant ;  and  it  appears  that  neither  the  parties 
aor  the  CommiittbnerB  thought  this  a  division,  esnce  in  1749  Swin:de  got  his  lands  valued 
hy  tt»  CommtaaioiiaB  at  L.421. 6s.  4d.  To  the  aooond.  There  is  no  evidence  that  the  rental 
ptoduoed  was  the  rule  by  which  the  Commissioners  made  the  valuation  1701,  nor  does  it 
agree  with  the  rule  and  proportion  observed  by  them  in  the  eounty,  as  appears  by  their 
report  in  Parliament.  Sdly,  Were  it  the  rental  produced  before  them,  yet  where  an 
eflflCate  is  valued,  and  part  of,  it  perishes  by  overblowing  of  sand  or  inundation,  or  the 
rents  vary,  or  grounds  that  paid  no  rent  are  improved,  or  a  lake  drained,  and  then  the 
vAialion  conies  lo  be  divided,'  ,the  rental  at  the  time  of  division  must  be  the  rule,  or  in 
some  Cdses  tins  Cess  will  be  lost,  and  in  others  there  will  be  farms  that  pay  no  Cess. 
Sdly,  At  no  rate  can  that  rental  justify  this  decreet  of  division,  because  it  is  toto  ccdo 
dHlerent  from  it.  To  the  third,  This  question  first  occurred  between  LangweU  an^ 
Swintie,  Sik  February  1761,  quod  vide  (No.  50.)  and  the  Court  waved  the  dedson  of 
it,  but  tb^  decided  it  13th  Februiury  1751,  between  Sir  John  Grordon  of  Invcrgordoa 
and  Sir  John  Gk»^on  of  Embo,  (No.  53.)  and  found  the  Court  competent,  and  set 
aude  the  valuation,  which  also  they  did  in  effect  in  March  last,  betwixt  the  freeholders 
4yf  Caithness  and  Sir  Robert  Gordon  and  others,  allowing  a  proof  of  rents  said  to  be 
omitted  to  be  proved  before  the  Commissioners,  which  oould  not  be  done  if  the  Court 
had  no  jurisdiction  to  review.  To  the  fourth,  If  reduction  were  necessary,  that  could  not 
be  before  the  ft^eeholders,  who  therefore  would  be  bound  by  the  decreet,  however  grossly 
injurious  and  partial,  and  therefore  there  could  be  no  cause  to  cotnplain  of  them,  and 
very  often  there  would  be  no  party  that  had  interest  to  reduce.  In  this  case  Langwell 
ccdluded  with  Swinzie,  and  therefore  won^t  quarrel  diedtvi^on ;  and  the  other  freeholders, 
that  have  no  interest  in  either  of  the  two  estates,  have  no  prop^  title  to  reduce  it  These 
are  the  arguments  used  either  by  the  Bar  or  the  Bench,  for  they  were  not  all  pleaded  by 
their  counsel  ;-«*^d  it  carried  five  to  five  to  dismiss  the  complaint  For  the  interlocutor 
were  Drummore,  Strichen,  Kilkerran,  Karnes,  Justice-Clerk.  Against  it  were  Milton, 
Eldiies,  Murkle,  Leven,  and  Minto^  but  he  was  in  the  chair,  and  had  no  vote.  20th 
July  Altered,  and  sustained  the  complaint,  when  Kilkerran  was  in  the  chair,  and  Murkle 
absent,  but  Woodhall  for  altering.    Sd  August  Adhered. 

No.  59.    1753,  Deo.  5.        LoED  Lyon's  Case. 

Lord  Shswalton  reported  a  question  from  the  bills,  Whether  he  should  pass  a  biU 

« 

of  inhibition  against  a  member  of  Parliament,  (Lord  Lyon)  now  that  the  Parliament  is 
sitting?  Some  thought  we  were  not  bound  to  know  members  of  Parliament;  others 
thought  a  prohibitory  diligence  could  be  no  breach  of  privilege.  I  doubted  much  of 
both.    .However,  most  of  the  Court  were  for  his  passing  it 

No.  60.    1 75«,  Dec.  90.    M'Kenzie,  &c.  against  Sir  John  Gobdon,  &c. 

In  this  county  of  Cromarty  there  are  but  five  persons  standing  on  the  roll.  Sir  John 
Gordon,  and  his  brother  Mr  Charles,  and  his  brother-in-law  Leonard  Urquhart,  and  hia 

in 
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cousin  Gord<«  of  Ardoch,  and  Cadbdl,  and.  this  last  tiev«r  'qualified ;  and  'as  there  'A  aa 
election  only  every  second  Parlitfrnebt,  there  lnu  it  seeins  b^en  no  meeting  of  fVeeholden 
there  binoe  the  act  16th  Geo.  II.  anno  1743,  nor  no  pfirticular  day  appointed  in  terms  of 
that  act  by  the  Sheriff  for  Buch  meeting.  Last  autumn  a  cluim  ikras  regularly  entered 
by  M^Kenzie  of  Highfield  to  be  enrolled^  ^  and  his  titles  produced,  and  at  the  same  time 
objections  lodged  in  both  his  name  and  CadboFs  against  the  other  four  upon  the  roU. 
Tlie  Sheriff  had  it  seems  in  1743  appointed  the  third  Tuesday  of  October  to  be  the  day, 
but  had  not  published  it  as  that  act  directs.  On  that  day  the  four  od  the  roll  weve  in 
the  town  of  Cromarty,  but  thou^  not  proper  to  go  to  the  place  of  meeting,  and  Cad- 
boll  came  not  at  all  to  the  town,  and  there  was  no  Sheriff-clerk  then  acting,  but  an 
interim  one  appointed  by  the  Sheriff;  and  the  derk  appointed  by  the 'Keeper  of  iiie 
Signet  had  not  officiated  or  accepted  of  the  commission.  Highfield  required  these  dcrks 
to  go  to  the  court,  and  constitute  a  meeting  of  ireehpl^Brs,  which  they  could  not  do,  and 
I  suppose  were  not  inclined,  for  Leonard  Uequhart,  one  of  the  freeholdem,  was  the  person 
that  got  the  commission  to  be  clerk ;  and  no  meeting  of  freeholders  being  held,  H^bfield 
lodged  a  summary  complaint  in  terms  of  the  act  16th  Gea  which  being  served  on  30  days 
in  common  form,  and  answers  put  in,  and  this  day  heard ;  we  all  .Agn^eed  ithat  it  was  o^ 
great  abuse ;  but  the  question  was,  Whether  we  could  pve  any  relief  ?  We  all  agreed 
that  it  was  not  within  the  act  16th  Geo.  IL  and  therefore  not  oompetcftit  in  this  summary 
way.  Sdly,  Supposing  it  competent,  we  could  ndtber  fine  or  otherwise  punish  the  free- 
holders for  not  meeting,  nor  order  the  petitionar  to  be  pat  on  the  roll,  .nor  expunge  any 
of  the  other  four,  till  the  freeholders  in  a  meeting  6nt  gave  their  judgment,  or  refUsed  to 
give  it,  which  was  agreeable  to  our  judgment  6th  and  81st  January  1742,  Cunningham 
of  Comrieiigainst  Freeholders  of  Pertjishire,  (No.  16.);  but  in  this  last  Dnfmmoreseaned 
to  differ.   However^  we  all  agreed  to  di$miss  the  compliunt  as  imx>mpettaC 

Nos.  61,  62, 68.  1754,  Jan.  8,4, 9.  Major  CtrNNiNGHAM.— CrxNiNGHAM 
OP  Balundalloch. — Captain  Robert  Cunningham. 


.  The  freeholders  having  refused  to  enrol  Major  Cunningham,  he  complained*  Hb  case- 
was,  that  having  purchased  lands  and  got  a  disposition  with  preoept  to  be  hdd  amtautde 
we^  he  was  immediately  infeft,  and  some  time  alter  executed  the  procuralory  and  took  a 
charter  of  resignation,  containing  as  usual  a  confirmation  of  his  ownfixrmer  and  all  other  in-- 
ftfbnents;  whenhe  lodged  his  daim  to  be  enrolled  with  the  Sheriff-elerk,  hewithit  lodging 
as  his  title  the  said  charter  of  resignation  and  sasine  taken  on  the  precept  contained  in  it,, 
but  not  his  former  sasine ;  so  the  objection  was,  that  confirmation  of  the  former  sasine  ope- 
rated retra^  and  therefore  the  sasine  on  the  charter  of  refiignadon  was  void  and  null.  The 
€!ourt  unanimously  found  the  complaint  well  foimded,  repelled  the  objection,  and  ordered 
him  to  be  enrolled. 

In  the  same  petition  Cunningham  of  Ballindalloch  complained  of  their  refusing  to 
enrol  him. — ^The  case  was,  that  his  lands  were  valued  in  the  Collector's  books  at  L.473, 
---that  they  were  so  in  the  book  lying  in  the  Exchequer,  whieh  was  the  Collector's,  book 
in  1691,  and  was  lodged  after  the  Union,  and  is  the  rule  of  taxing  the  composition,  and 
i^cre.  has  been  no  different  valuation  of  these  lands  since  that  time^  and  the  original 
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raluation  of  this  county  is  lost ;  but  the  freeholders  produced  ati  old  tattered  *book  wfaidi 
they  said  was  the  Cess-book  in  1687,  but  signed  by  nobody,  and  said  that  in  that  book 
these  lands  were  valued  jmntly  <Mr  in  cumuh  with  other  lands,  and  no  legal  division  has' 
been  made.  The  Court  2d  January  pronounced  the  like  judgment  as  in  the  former  case,' 
and  ordained  him  to  be  enrolled. 

9tb  January  1764.— In  the  same  petition  Captain  Robert  Cunningham,  son  to  the 
MsqoTf  complained  of  bemg  reused  to  be  put  on  the  roll.  His  lands  were  in  the  first  roU'^ 
1691  in  the  Xicehequer  valued  jointly  with  some  other  lands  belonging  to  one  Brown  at' 
L.888y  and  being  purchased  by  the  Major,  he  expede  a  charter  to  himself  in  liferent' 
and  to  his  son  in  fee,  and  in  1739  renounced  his  liferent  of  a  part  but  reserved  tlie  liferent' 
of  the  lands  now  in  question ;  and  upon  a  petition  to  two  Commissioners  they  divided  the 
valued  roit  and  valued  these  lands  at  L.414,  and  upon  that  he  was  enrolled ;  and  being 
complained  of  in  1743  they  passed  from  the  complaint  and  he  otetinued  on  the  roll ;  but 
in  1746  he  or  his  eldest  son  conveyed  the  other  part  of  the  lands  to  bis  second  son,  and 
having  made  another  purchase  for  himself,  (on  the  title  of  which  we  have  ordered  him  to  be 
enrolled  ui  suproy)  he  raiounced  the  liferent  on  which  he  had  been  enrolled  in  favours  of  his 
said  son  Captain  Robert,  and  he  claimed  to  be  enrolled,  and  obtained  the  like  certificate  * 
from  two  Commissioners  that  his  valuation  was  L.414;  and  it  was  said  that  in  all  this 
county  the  tenatnts  paid  all  the  Cess,  whereby  it  was  wfll  known  what  was  the  valuation 
of  every  farm,  and  it  was  said  that  it  was  by  that  rule  that  the  two  Commissioners  divided 
the  valuation.     Mr  Craigie  for  the  complain^rs  agreed  that  the  rule  established  by  us  in 
the  case  Colonel  Abercromby  against  Leslie  February  1763,  that  the  division  must  be 
by  a  general  meeting  called  by  the  Convener,  ^nd  the  rule  of  division  must  be  the  real 
rent,  was  indeed  agreeable  to  law  where  an  or^nal  valuation  was  extant ;  bu^  said  that  it 
might  be  done  by  two  Commissioners  when  there  was  no  original  valuation,  and  where 
the  tenants  paid  the  Cess,  that  might  be  the  rule.     However  the  Court  dismissed  the 
oimplaint  and  sustained  tiie  objection  against  enrolling,  renit.  Drummore  and  Striclien. 
(Milton  gave  no  opinion  being  in  the  chair.)     We  thought  that  where  there  was  a  legal 
valuation  or  legal  division  it  was  not  lost  by  losing  the  paper,  if  there  was  sufficient  evi- 
dence of  it,  and  the  Collector'^s  book  so  old  as  1691  was  presumed  the  l^al  roll,  and  that 
the  valuations  therein  w^re  presume^  legally  made  unless  elided  by  contrary  proof  or 
stronger  presumptions  ;-*«>»that  if  these  lands  were  afterwards  to  be  divided,  the  valuation 
behoved  to  be  divided  as  the  law  directs,  for  till  such  division  nobody  could  know  what 
pnqpoftion  fell  to  each  tenement;  that  if  these  lands,  which  were  called  Sea^beggs,  had 
been  before  lawfuUy  divided  or  had  been  separately  valued  in  any  of  the  Collectors  books 
before  1691,  though  in  die  IMOl  they  were  agmn  joined  in  one  article,  (whidi  was  a  case 
stated  by  Mr  Craigie,)  the  neit'Ccdleetor  migkt^by  his  own  aatluHity  divide  them  again 
without  the  aathcnrity  of  any  CommisfiioDen ;.  but  if  no  former  division  appeared  two  Com- 
missioners had  no  more  power  to  make  a  division  than  l^e  Collector  had  without  them, 
and  therefore  as  this  division  was  by  a  private  meeting  of  two  Commissioners  it  was  without 
authority ;  and  as  to  the  rule,  though  the  Cess  paid  by  tenants  might  be  a  sort  of  meith 
to  come  at  the  true  value  of  both  tenements,  it  could  never  be  the  legal  rent,  because  it 
depended  on  the  pleasure  of  the  master,  who  often  farmed  his  own  mains,  and  was  without 
any  authority,  and  quite  uxdcnown  to  Commissioneirs  ok*  even  the  Collector,  as  the  tenantb^ 
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always  ccdkctcd  the  Cess  and  paid  in  the  Ceia  of  lbs  wliole  teoeiaeirt  togedierto  hi^,  atid 
everj  farm  was  still  liable  for  tiie  C^ss  of  the  wkple  ^coeiaeat,  wbkh  ooidd  ooi  b?  if  that 
waa  a  dmsion ;— 4bat  lft»e  Minister's  stipend  is  often  odleoted  aud  paid  in  the  saase  wajr^ 
yet  the  whole  tenement  is  still  liable  to  the  Minister.— -10th  Janiiary  1753,  In  the  same 
complaint,  Archibald  Campbell,  writer  to  the  signet,  conjplained  of  beii^g  refused  to  be: 
odmittedk    He  had  piuthaaed  a  wadset  hdovfftig  to  the  deeeHsed  Captfl(ia  Campbell,  and 
which  he  had  got  in  lT-35'fjrc»n  Stirling  of  Herbensbi^e,  partly  ^pToperty  lands^  {Mur^y 
of  a  superiori^  valued  L.4I0 ;  and  against  lum  it  was  oibjected  thftt  a  superiority  oaukt 
not  be  wadset ;  2dly,  That  tliis  was  no  superiorit}',  A>r  thai  Herbertshire  had  vxfAeA 
to  himself  a  claim  to  his  vassaPs  property  which  he  reserved  m  the  Wadset  right,  and 
power  to  feu  it  again,  to  be  held  of  Captain  Ciwsphell ;  Sd)y,  Thatit  waa  impnqper  in  so- 
lar as  the  reverser  was  bound  to  relieve  the  wadsetter  of  pubUc  bufdenv  at  least  of  aug^- 
mentations  of  stipends ;  and  that  if  any  casualties  of  superiority  should  fiiU,  be  should 
submit  what  further  sum  should  be^  paid  for  them  and  pay  it-cur  aUow  it  at .  rede^lptioiv 
which  was  sui^)ended  for  21  years.    But  the  Court  lotted  aH  thase  eljbdima'and  foiind 
it  a  prcqper  wadset     It  was  also  objected*  that  the  valuation  of  the  piopwiy  lands  was 
(Uvided  only  by  a  private  meeting  of  two  Cooniiissioneiis ;  bill  as  that  divismi  had  beem 
afterwards  i^qptoven  by  a  general  meeting,  they  allK^  impelled  that  The  last  objection  wt». 
that  he  was  not  in  possession  of  the  supwority,  for  that  Herbet(idiire  eoAveyed  these 
hinds  to  Lady  Forrester>  and  she  to  Forrester  6£  Denovan,  irho  is  infeft  uiidar  the  Great 
Seal  and  in  possession  of  the  lands.     This  olg^tion  waa  supesiedeKi  t^.  th^  £ict  should 
be  cleared ;  and  on  reclaiming  bil)  and  answers,  and  after  mii^ual  inamoijala  on  Aie  fa^ . 
as  to  possession,  and  after  appetl  entelred  by  the  respondents,  and  withdrawn!  on  ffffiog ' 
L.40  costs,  we  adhered,  and  repeDed  the  objection  to  the  poasessioa  and'  si;ri»tained  iimi 
dains  6th  February.-— Affilmad  in  PacGameitt 

i 

No8.  64.  add  65.    I  ^54f,  Jan*  15.    Grant  againrt  AHB&HSTnT---«6oBDav 

ofLessmore. 


Sir  Ame  BaB4iJ>  GxiiKT  eomplained  that  this  meetiiig  HademoDed  iUbemcC^  of  Cri- 
nonmoggat  aa  apparent-heir  though  he  lodged  no  claim  fiar  being  enrolled  with  the  Sha» 
riff-clerk  as  the  act  I6di  Qeo»  II.  directs.  Mr  CrAigie  Soe  the  sespoadant  gww  op  the 
point;  yet  two  of  the  Judges  seemed  disposed  to  dismiss  die  daim;  but  the  neak  of  the 
Court  w^e  nnawiilious^  and  without  a  vote  or  abooal  any  a^giaaMnt  cariceed  him.  to  be 
c^unged. 

He  aW.ecanpW^ed  of  Sr  Atekander  CroidoB  of  Lesttnott .  being.  eBCDQed  Hotwilii- 
standing  tb<ifc  in  hia  chum  thai  ha  lodged^the  viriiialM 

thestatule.    This  co«;Jmni  wa  also  anatainad;watlmitt  a  vott,  and  adeKed  him  to  be 
escpunged. 

No.  06.    1 75»»  3m.  19.    roBBTes  of  eitA^  Supplicant. 

FoBBTOE  of  Gask  oomplainad  of  heii^  vefused  to  be  piit  on  die  mil  at  Mi^^iffirlmf^ 
thmgh  he  produced  %  xeloiii:  of  Im  hnds.of  Gadc  aa  oU  as  I&IS  proving  the  old  eatent 
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to  be  10  merka.  Answered,  That  oomplaiat  having  been  made,  panuant  to  the  act  I6tb 
Crea  II.  of  his  being  on  the  roll,  tliough  be  had  no  sufficient  quafification  either  in  valua- 
tion or  old  extent,  which  was  served  on  him,  and  he  having  n^lected  to  put  in  answers  or 
|*oduce  his  titles,  we  ordered  him  to  be  expunged  in  February  1745,  therefore  the  free- 
holders could  not  enrol  him  while  that  decreet  stood,  which  can  only  be  set  rside  by  re- 
diuction.  This  defence  or  objection  we  unanimously  repelled,  for  we  thought  a  reduction 
would  have  been  very  improper  and  no  .cause  for  it,  and  that  he  had  no  other  way  to  be 
enrolled  than  by  new  application  to  a  Michaelmas  meeting,  as  these  Gentlemen  whom  we 
expunged  for  not  lodging  their  claim  or  not  specifying  their  valuation  had  not  nor  cannot 
teduce  that  decreet,  but  may  apply  agun  to  the  freeholders.  However  I  might  exoept 
Karnes  for  he  differed  from  us.  Then  tliey  objected  that  the  retour  bore  that  the  lands 
with  an  annuity  out  of  other  lands  vtAienint  tempore  pads  10  merks,  and  that  be  has  no 
right  to  that  annuity,  and  the  old  extent  cannot  now  ^nce  the  act  16th  Gea  II.  be 
divided.  Answered,  The  annuity  was  only  18s.  4d.,  which  never  could  be  extended 
higher  than  that  valet  seipsttm^  and  therefore  the  lands  were  9  merks  of  old  fxtent, 
and  that  the  retour  was  itself  a  sufficient  division  of  the  extent,  because  it  proved  that  one 
of  the  two  subjects  could  not  exceed  ISs.  4d.  BepUed,  The  retour  has  made  no  division 
though  it  might  be  a  rule  or  meith  for  our  dividuig,  but  we  cannot  now  make  any  divi* 
tton,  and  if  there  were  a  retour  of  so  many -annuities  out  of  different  estates  as  should  in 
whole  amount  to  L.20  or  100  merks  of  eld  extrat,  and  if  one  shoidd  purchase  an  exact 
toith  part  of  these  annuiues,  which  witli  die  greatest  oertiunty  would  be  a  tenth  part  of 
the  old  extent,  that  is  40  shillings^  or  10  merks,  yet  it  would  not  entitle  to  a  vote  ;  and  if 
two  h^rs-port]<mers  should  succeed  to  an  estate  of  L.10  or  L.80  old  extent,  yet  none  of 
them  would  have  a  vote  because  the  old  extent  cannot  now  be  divided.  The  oomplainer 
quoted  precedents  from  the  retour  of  Lennox,  where  particulv  tenements  were  in  the 
descriptive  clause  called  L.4  or  L.£  lands^  and  in  the  valen.  added  them  all  together, 
yet  we  sustained  it  as  so  many  several  vahiations  or  old  extents..  On  the  question  it  carried^ 
to  sustain  the  complunt.  Pro  were  Drummore,  Justice-Clerk,,  and  Shewalton,  and  Minto 
in  the  chair.  Con.  were  Karnes,  Woodhall,  and  L  iVpii  liquet  were  Strichen  and  Kilkerran. 
Thereafter  the  respondents  offered  to  prove,  that  part  of  the  lands-of  Gask  contained  in  the- 
retour  1513  were  since  that  time  annalzied  and  dismembered.  We  ordered  them  to  give  in 
a  condescendence,  which  they  did,  but  altogether  general,  that  Lord  Braco,,  Hatton,  or 
other  Grentlemen  in  tlie  county  were  possessed  of  them^  without  sayii^  what  were  the 
lands  dismembered,  that  we  could  not^v«  any  proofs  and  therefore  we  refused  to  allow 
any  proof,  19tb  January.  86th.  June,  We  altered  and  diamisaed  the  comjdaint,  though. 
I  bad  altered  my  apmion^  and  moAmg  new  in  tba  cause.  PH  were  IQUcernm,  Karnes^. 
WooJHuJl,  SihewahoD,  aadt  PvetidcBt  Cmk  ware  mtii»i>.M]Dlo^  Dnimraore,  andL  Nort 
lipui  Sb«lM%  fysAo^CUk^  Auchialeck. 


No.  67.    iflH^  Feb.  t;    CjtMtJahi*  af  SuwoA  €^gmna 

r 

See  end  of,  Nota  of  No.  61 ,  &c. 
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No.  68.    1754,  Marcli  1.    Absbcbomby  against  Duff,  &c. 

Colonel  Ab£rcrohbt  complained  of*  Lord  Braco^g  two  sons  and  Mr  Innes  being 
enrolled,  on  sundry  grounds,  inter  alia  that  the  lands  jconveyed  by  Lord  Braco  to  Mr 
Alexander  DufT  and  Mr  Innes  were  conveyed  without  mentioning  the  teinds,  and  in  these 
terms  they  had  got  their  charters,  though  to  his  eldest  son  be  had  conveyed  part  of  the 
same  tenement  both  lands  and  teinds ;  that  in  dividing  the  valuations  the  Commissioners 
had  divided  by  the  real  rent  of  the  lands  and  not  deducted  the  teinds  of  his  lands,  nor 
deducted  from  their  valuation  a  proportion  corresponding  to  the  teinds,  which  deduction 
would  have  reduced  them  within  their  L.400 ;  and  though  he  afterwards  convdyed  the 
teinds  on  which  they  got  a  new  charter,  yet  they  were  not  thereon  year  and  day  infeft. 
Answered,  It  was  only  by  oversight  that  the  teinds  were  omitted ;  but  it  would  have  made 
no  difference  though  he  had  never  conveyed  them ;  that  there  are  no  teinds  in  Banffshire 
[Separately  valued ;  and  if  Lord  Braco  had  had  no  right  himself  to  the  teinds,  if  they  had 
belonged  to  another  titular  or  patron,  or  been  allocated  to  the  minister,  the  valuation  must 
have  been  the  same ;  and  in  that  case  Lord  Braco^s  not  disponing  the  teinds  would  have 
made  no  objection ;  thkt  in  some  few  instances,  and  in  a  few  counties,  there  is  a  separate 
raluation  originally  of  the  stock  and  teind,  and  in  these  cases  the  valuation  must  continue 
separate  till  at  least  they  come  into  one  person,  but  generally  in  most  of  the  lands  in  •  * 
Scotland  there  is  no  separate  valuation  of  the  teind  from  the  stock,  whoever  has  right  to 
the  teinds;  but  the  lands  are  valued  in  proportion  to  the  real  rent,  and  the  heritor  of  the 
lands  is  liable  for  the  whole  Cess,  and  if  he  obtains  a  decreet  of  sale  of  his  teinds  against 
the  titular  or  patron,  it  makes  no  addition  to  his  valuation,  nor  diminution  of  the  titular^ 
nor  when  the  minister's  stipend  is  augmented;  and  had  it  been  otherwise  the  act  1690 
would  have  made  a  great  alteration  in  all  the  counties  in  Scotland,  and  greatly  encreased 
all  the  patrons  valuations  without  diminishing  the  heritors,  since  their  stock  remained  the 
same,  which  would  have  been  impossible,  because  the  total  valuation  of  the  county  could 
not  be  altered  without  authority  of  Parliament ;  and  in  the  same  way  every  sale  of  tythes 
by  this  would  alter  the  valuations  both  of  buyer  and  seller,  and  every  augmentation  of 
stipend  would  lessen  the  valuation  of  the  heritors,  which  could  not  either  be  without 
losing  a  part  of  the  supply,  or  a  revaluation  of  the  county.  The  Lords  repelled  the 
objection,  renil.  President,  Justice-Clerk,  Sbewalton,  Woodhall,  et  Auchinleck. 

No.  69.     1 754,  March  2.    Stewabt  and  Hamilton  against  Maxwell. 

Si&  Abchibald  Stswaet  of  Casdemilk  and  Hamilton  of  Aikenhead  oomplaiiied  ol 
admitting.  Sir  John  Maxweli  of  Pollock  on  the  xoU  in  right  of  the  superiorities  of  sevenl 
parcels  of  lands,  inter  alia  on  these  two  grounds :  The  lands  of  Meikle  Qoyan  belonged 
to  a  great  many  small  feuars,  and  he  had  right  to  the  superiority  of  one  of  them.  In 
1 726  these  fet^ars  entered  into  a  atotract.dividing  their  valuations  acoordiog  .to  thdr  real 
rent  expressed  in  the  contract,  and  they  were  accordingly  so  entered  by  the  derk  in  the  ' 
Cess  books.  At  a  general  meeting  in  1748  it  was  represented  to  a  general  meeting  of 
Commissioners  that  they  had  no  authentic  valuation  if  it  was  not  one  in  1728 ;  that  the 
derk  had  made  out  a  valuation  book  as  exact  as  he  could;  therefore  the  meeting 
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appcvnted  a  committee  to  examine  the  book,  and  after  sereral  meetii^  they  made  a 
report,  and  the  meeting  approTed  the  book  with  one  amendment ;  and  in  it  the  valuation 
of  Meikle  Gbvan  was  divided  in  terms  of  the  contract.  Tlie  complainer  objected  that  this 
division  was  made  n^thout  any  pn^r  authority  and  without  proof;  Sdly,  That  the 
deceased  Sir  John-Maxwell  who  had  purchased  these  superiorities  in  his  son^s  name  gave 
the  disponer  an  obligatory  letter  that  he  should  redispone  them,  and  oflfered  to  jmyve  it  by 
the  respondentia  oath,  who  deponed  that  die  first  time  he  heard  of  such  a  letter  was  after 
he  bad  lodged  his  daim  to  be  enrolled ;  that  thereon  he  sent  a  message  to  enquire  at  the 
disponer  whether  it  was  so,  who  thereupon  wrote  to  the  respondent  and  sent  him  inclosed 
his  father'^s  letter  to  be  disposed  of  as  he  should  think  fit :  Therefore  the  complainer  object-^ 
ed  that  his  right,  being  no  proper  wadset,  but  under  an- obligation  to  redispone,  gave  no 
title  while  that  letter  remained,  and  if  he  had  no  title  to  be  enrolled  when  he  entered  his 
daim^  he  should  not  have  been  enrolled.  We  unanimously  repelled  the  first  objection, 
because  the  contract  1736  appeared  to  have  been  entered  inta  without  any  view  to  elec- 
tions, and  was  suffidently  authorized  by  the  general  meeting  in  1748.  The  Court  als(^ 
repelled  the  second  objection,  in  which  Drummore,  Haining,  and  I  did  not  vote;  and  the 
President  thought  that  though  the  letter  had  been  yet  standing  or  unretired  it  would 
not  have  been  a  good  objection,  and  that  the  act  12  Anikt  meant  not  to  alter  our  law  as  to 
qualifications  of  electors,  but  to  give  a  new  mean  of  procfy  and  that  a  temporary  right  of 
propeily  was  a  good  vote  though  no  wadset,  and  he  was  told  that  the  letter  was  only  to 
redispone  after  ten  years.— >(N.  B.  He  was  told  this  when  at  the  Bar,  being  consulted  on 
the  oomplunt^  but  nothing  of  it  appeared  be&re  us.) 


MESSENGER. 


No.  r.     1788,  Nov.  S.    Alexander  Ross  against  The  Sheriff-Clluk 

oy  Ross.. 

Id  the  reduction  Monro  against  Ross,  messenger,  of  a  Inlli—- the  Lords  last  Session 
assoilzied  from  the  reduction,  notwithstanding  there  appeared  great  imposition  on  Monro 
the  Minister  by  the  messenger,  because  it  appeared  by  the  proof  that  this  bill  was  the 
effect  of  a  transaction  by  the  interposition  of  arbiters,  and  an  abatement  given  ;:but  because 
of  the  e\udenee  of  malversationa  by  Ross,,  in  hia  office  of  messenger,  they  ordered  him. 
to  sist  himself  at  theb  Bar  this  day,  which  he  did ;  and  being  examined  and  beard  by 
himself  and  his  proeoxators,  the  Lords  found  that  all  messengers  ought  to  be  pmd 
their  fees  and  expense  for  execution^  letters  of  homing,,  or  caption,  by  the  creditor  employed, 
and-  not  by  ahy  exactions  fram  die  debtor ;.  and  found  that  any  messenger  daiming, 
exacting,  or  taking  from  any  person  or  persons  under  diligence,  by.  homing  or  caption, 
any  sums  of  money,  or  security  for  the  same,  under  colours  of  fees  or  expenses,  for  exe> 
cuting  or  delaying  of  execution  of  any  such  diligence,  or  of  gobg  or  ooming  to  and  from. 
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any  place  or  places,  io  ordtf  to  dxeeutkm  of  iucfa  dili^eiice»  is  unwarrantable,  ill^al,  and 
o{q>re£lsiTey  and  opens  a  door  to  high  and  grieTous  exactions  from  ignorant,  distressed,  and 
indigmt  persons ;  and  found  the  said  Alexander  Uoss  hath  been  guilty  of  gross  malversation 
in  exeitise  of  his  office  as  messenger,  by  taking  security  for  and  charg^g  exorbitant 
sums  from  the  said  Mr  Jdbn  Monro,  under  colour  of  fees  and  expenses,  and  fbr  pains  in 
going  and  coming  to  and  from  certain  places,  in  order  to  the  execution  of  caption  for 
small  sums,  where  no  caption  was  truly  executed,  and  particularly.  Sec.  and  therefore 
tliey  deprived  him,  the  said  Alexander  Ross,  of  his  office  of  messenger  at  arms,  and  de« 
dared  him  incapable  thereof  in  all  time  coming,  and  fined  and  amerciated  him  in  the  sum 
of  L.IO  sterling,  to  be  instantly  paid  into  the  hands  of  the  clerk  of  Court,  to  be  applied 
in  such  manner  as  the  Lords  should  direct  And  in  respect  of  certain  alleviations  pleaded 
in  bebidf  of  the  said  Alexander  Ross,  they  thought  fit  in  this  instance  to  proceed  to  no 
higher  punishment  And  the  Lords  ordained  this  judgment,  for  the  better  publication 
thereof,  as  a  caution  to  messengers  in  time  o(»ning,  to  be  rBOorded  in  the  books  of 
sederunt,  and  an  extract  thereof  to  be  transmitted  from  the  derk  of  this  Covacty  to  be 
recorded  in  the  Lyon  Court  book^  to  be  published  by  him  in  the  ordinary  form. 

No.  2.  1749,  Feb.  28.  Lieutenant  Hope  (i^aiTt^j  Deummond  and  NicoL; 

LiKUTSNAMT  HopE,  (13th  January  1749,)  represented  that  his  father  was  beoxne 
fatuous,  and  was  by  his  friends  committed  to  the  Infirmary  for  his  reooTery ;  that  while 
he  was  there,  Drummond,  the  messenger,  pretending  to  have  a  caption,  broke  into  the 
room,  though  told  what  condition  he  was  in,  carried  him  to  a  tavern,'  gave  him  drink,  robbed 
him  of  money,  and  then  left  him  in  the  tavern,  where  he  committed  some  outrages,  and 
afterwards  in  the  streets,  till  his  friends  got  hold  of  him ;  and  therefore  praying  by  two 
several  petitions,  one  to  punish  Drummond,  and  the  other  for  warrant  to  the  pedtioner 
his  son  to  detain  him  in  the  Infirmary,  and  produced  a  certificate  of  his  condition  from  a 
]^ysician.  We  gave  a  warrant  to  seize  Drummond,  and  remitted  the  petition  to  an 
Ordinary  to  enquire  into  his  condition,  and  report,  and  in  the  mean  time  granted  war- 
rant to  detain  him  in  the  Infirmary. 

28th  February  1749. — ^Drummond  executed  a  caption  against  the  now  deceased  Sir 
Alexander  Hope  in  the  Infirmary,  whether  he  had  some  days  before  been  sent  by  advice 
of  physicians  Sx  madness,  and  carried  him  to  the  house  of  one  Little,  a  tavemer,  and  after 
getting  from  him  L.4,  which  he  gave  to  his  employer,  Mrs  Niool,  left  him  there,  and. 
after  some  rioting  in  the  streets,  he  was  sent  back  to  the  Infirmary,  where  in  a  few  days  1^^ 
died.     The  son  complained  both  of  the  messenger  and  Mrs  Nicol ;  and  a  proof  was  led ; 
but  on  an  objection  that  her  husband  was  not  called,  was  delayed  till  June.    As  to  the 
messenger  John  Grant,  who  was  ordeted  to  serve  him^  argued,  and  argued  well,  that 
Sir  Alexander's  disorder  was  no  excuse  to  the  messenger  not  to  execute  the  Kingfs  let- 
ters ;  and  Dundas,  for  the  complainer,  m  effect  gave  it  up,  but  argued  it  as  an  illegal^! 
oppresfflve  execution ;— -^md  the  Lords  fi^und  it  illegal,  and  with  a  malevolent  intention^ 
to  extort  money ;  and  deprived  the  messenger  both  of  his  oflice  of  mesaenger  and  notary^ 
(which  he  also  was,)  and  committed  him  fior  a  month  to  prisoiL  I  donbtedof  the  aenlMice, 
bnt  gave  no  opinioa 
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No.  1.    1752,  Dec.  29.    Captain  Urquhart  against  Tulloch. 

The  town  of  Forres,  and  its  territory,  is  thirled  to  Captain  Urquhart'^s  mill,  (which 
andentljr  beloi^;ed  to  die  Abbej  of  Piuscarden,)  for  aM  grains  ccmsuned  within  the  town 
and  liberties.     Tannachie^s  estate  of  L.200  or  L-SOO  sterling  of  rent  lies  in  the  neigh- 
bouriiood,  and  has  no  mill,  ncM*  water  for  one,  and  th^^efore  he  purebased  a  small  feu  on 
the  side  of  the  rivulet  that  runs  by  the  town,  and  b  within  its  liberties,  and.  holds  of  ^e 
town,  in  order  to  build  a  miU  to  senre  his  lands  of  Tannachie,  which  are  not  tliirled.   He 
began  the  building,  and  Captain  Urquhart  obtidn^  su^nsion,  and  pursued  declarator 
that  he  could  not  build  a  mill  within  the  thirl ;  and  the  case  was  this  day  reported  by 
Lord  Dun.     Both'  parties  cited  Craig*s  authority,  and  the  pursuer  cited  Lcnrd  Stair^s, 
and  28th  February  1684,  M<Dowal  against  M<Culloch ;  28th  February  1695,  Crawfiud 
of  Carsbum  against  Sir  John  Sdbaw  of  Greenock ;  Drummond  of  Megginch  agiunst  the 
Earl  of  Northesk;    19th  December  1710,   Magistrates  of  Edinburgh  against  Jean 
Alexander;  and  18th  July  1746,  Mackie  against  Maltsters  of  Falkirk,  whore  we  dis*. 
charged  steel  malt  mills  within  the  thirl,  even  though  we  found  the  inmcta  el  iUata  not 
thirled.     We  found  that  the  defender  could  not  build  a  mill  within  the  pursuer^s  thirl, 
and  declared  accordingly.     I  observed  that  it  seemed  implied  in  the  very  nature  of.the-^ 
contract.     The  question  cannot  occur  but  when  there  is  both  insucken  and  outsucken  ; 
therefore  suppose  a  Baron,  having  a  mill  in  his  barony,  and  both  insucken  and  out-, 
sucken  grinding  at  his  mill,  there  being  none  other  in  the  n^hbourhood,  or  so  conve* 
nient,  feus  out  a  part  of  his  lands,  but  that  he  may  not  prejudge  his  mill  rent,  astricts 
the  lands  feued  to  his  mill ;  the  parties  could  not  possibly  mean  that  the  vassal  should 
not  be  allowed  to  grind  his  own  corns  in  prejudice  of  the  mill,  yet  he  might  grind  other 
people^s  corns  who  also  frequented  the  mill  but  were  not  astricted ;  and  the  case  was  the 
same  if  he  feued  or  sold  his  mill  and  astricted  his  own  lands  to  it,  or  if  for  any  other 
valuable  conaderation  an  astriction  was  purchased ;  2dly,  l?hat  eoncesso  quotUjurt  omnia 
€oncedl  vtdaUur^  &c.  but  it  was  impossible  for  him  to  have  any  check  upon  abstractions  if 
such  a  mill  were  built,  especially  here,  where  all  consumed  in  that  thirl  wan  astricted, 
and  consequendy  every  cake  or  bannock  to  be  eaten  by  the  miller  or  mill  servants  of  the 
new  mill ;  but  surely  it  was  impossible  to  keep  him  from  eating  the  mtilture  of  his  own 
mill.     Kames  (who  when  at  the  Bar  had  written  the  defender's  information)  agreed  with 
my  reasoning  where  lands  were  feued  under  an  astriction,  but  differed  in  this  case,  he^ 
cause  it  was  not  clear  that  the  town  was  anciently  astricted,  or  before   two  contracts  in 
1674  and  1696 ;  and  Dun  also  differed  from  the  interlocutor,  because  it  was  to  serve  his 
own  estate  that  the  defender  wanted  this  mill. 
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No.  1.     17S5,  July  18.     Gustavus  Muneo  against  Captain  Georgi: 

MUNUO. 

Thb  Lords  gave  an  act  before  answer,  to  prove  the  common  rate  of  the  country*  ia 
eudi  bargains.  Some  of  the  Lords  thought  that  curatDra  could  not  farm  a  whole  estate ;. 
but  most  of  the  Lords  differed,  and  therefore  gave  the  act  before  answer  for  proving, 
leoion. 

No.  2.    1 785,  Dea  5.    Duke  op  Douglas  e^ainst  Lord  Torphichen.. 

.  Thx  Lovds  found  they  could  not  authorize  the  curators  of  Dirleton  tarenounoe  any 
part  of.  his  security  but  upon  payment,  though  they  thought  if  the  money  were  paid 
they  would  authorize  them  to  lend  k  to  the  Duke. 

Nd  a    1786,  Feb.  24.    Curators  of  Nisbet  of  Dirleton.. 

Thk  Lords  refused  to  interpose,  and  were  pretty  unanimous  that  they  could  not,. 
except  the  President  and  Dun. 

No.  4.    1786,  June  3.      Turnbull  against  Richardson. 

A  RXDUCTiON  ex  capite  ndnortnniiatis  being  pursued  of  a  bond  and  bill  granted  by  ar 
defunct,  which  reason  of  reduction  was  admitted  to  probation^  with  a  defence  that  they 
were  granted  for  clothes  furnished  to  the  defunct  ;-«-the  minority  was  fully  proven ;  and 
forjiroying  the  defence  three  witnesses  were  adduced^  one  a  tmlor,  who  deponed  pretty 
distinctly  upon  the  furnishings  ;  the  other  two  deponed  upon  some  furnishings  in  general ; 
and  two  other  accounts  were  produced  of  the  furnishings  in  1713  and  1715,  the  one 
agreeing  exactly  with  the  sum  in  the  bill,,  and  the  other  with  the  sum  in.  the  bond  ;  the* 
Lords  in  absence  of  the  defender  sustained  the  defence,  the  defender  giving  bis  oath,  in 
^uppkment,  because  the  proof  was  necessary  only  to  astruct  the  onerous  causes  of  these 
debts^  though  it  would  not  have  been  sufficient  to  constitute  a  debt 

No.  ^.    1787,  June  7-    Nisbet  of  Dirleton  against  Dicksok^  His  Factor. 

My  Loan  PaosATioNca  (Arniston)  reported  a  question^  If  a  factory  during  pleasure 
l^a  minor  and  his  curators  can  be  revoked  by  the  minor  without  his  curators?  The 
LcMrd  Reporter  thought  it  could  not,  and  we  were  all  of  the  same  opinion^ 
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No.  6.    (1786.)    1738,  Dec.  10.    Wauchope  agmnst  Wauchope. 

The  Lords  generally  thought  that  administrators  cannot  settle  their  constituents  suc- 
cession, though  their  necessary  or  reasonable  deeds  of  administration  may  have  the  effect 
of  altering  the  succession,  as  taking  securities  upon  land,  leading  adjudications,  lending 
money  upon  annualrent  (before  the  act  1641  as  to  heirs,  and  since  that  time  quoad  jus 
mariti  et  relicta)  but  cannot  make  destinations  of  succession  by  secluding  executors  without 
the  knowledge  and  consent  of  their  constituents,  though  some  seemed  to  differ  as  to  that; 
but  most  of  us  thought  that  Niddry^s  knowledge  of  his  Commissioners^  resolution  in  thdr 
sederunt-book  would  be  a  good  defence ;  (and  I  and  others  thought  his  knowledge  pre- 
suraed  from  his  letter  in  March  1788)  and  therefore  gave  a  diligence  for  proving  such 
knowledge  even  by  witnesses ;  wherein  we  had  the  less  difficulty,  that  it  was  only  to  sup- 
port the  express  approbation  of  all  their  resolutions  in  that  letter ;  but  Newhall  differed. 
—89th  January  1736. 

The  Lords  found  sufficient  evidence  of  the  late  Niddry^s  knowledge  and  approbation 
<^  the  Commissioners^  resolution  to  change  the  bonds,  and  take  them  to  heirs,  secluding 
executors ;  and  therefore  repelled  the  objection  reported  to  us  as  to  old  bonds  changed, 
and  money  new  lent  out  Third  point,  of  money  laid  out  on  heritable  security  lies  yet 
before  Lord  Newhall,  Ordinary.  Newhall,  Minto,  and  Balmerino,  dissented  &om  the 
interlocutor,  84th  July. — 10th  December,  Unanimously  adhered. 

*  • 

No.  7.     1789,  Nov.  7.    Mrs  Jean  Ceaick  against  Ann  Napiee. 

See  Note  of  No.  7,  voce  ExBcuTOa. 

No.  8.     1741,  July  1.    Blaie  against  Sutherland  of  Rinminity. 

Wx  agreed  that  actual  collation  was  not  necessary^  8dly,  We  seemed  also  to  agree, 
that  the  minority  of  their  executors,  or  their  majority,  could  only  be  considered  in  the 
question  of  prescription ;  and  the  point  seemed  to  come  to  this,  Whether  the  minority 
of  John  Blair,  one  of  the  co-executors,  can  be  preferable  qwoad  the  half  of  Katherine  the 
co-executrix,  who  was  major,  but  who  made  over  her  interest  to  John  in  170S,  afler  he 
also  was  major?  And  the  Lords  found  that  it  stopped  the  prescription  as  to  the  whole. 

No.  9.    1748,  Nov.  8.    Mr  Murray  of  Cringletie's  Son,  &c. 

A  COMMISSION  from  the  Crown  under  the  Great  Seal  was  presented  in  favour  of 
Murray,  son  to  Cringletie,  to  be  Clerk  or  Keeper  of  our  Minute-book. — ^Amiston  objecfed 
to  the  Crown^s  power  of  granting  that  commission,  because  it  was  in  the  power  of  the 
Clerk-Register,  and  that  the  reservation  in  the  Clerk-Register^s  commission  was  against 
law,  several  of  these  under  officers  commissions  being  vested  in  him  by  statute,  tfdly,  He 
objected  that  Mr  Murray  was  minor.    The  Lords  superseded  till  this  day  fortnight,  that 
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they  might  consider  the  first  point,  and  order  Mr  Murray  to  appear  that  day  to  eondes* 
cend  upon  his  age.— S'Tdi  January  174S. 

This  commission^  which  is  mentioned  supra,  27th  January,  was  under  eonnderation 
tills  day  fortnight,  when  both  President  and  Amiston  seemed  to  think  the  first  objection 
good,  though  we  had  no  statute  vesting  the  nomination  of  this  cfficer  in  the  Register. 
Amiston  was  clear,  and  the  President  was  positive,  that  in  England  it  would  be  good,  be«- 
cause  it  would  be  looked  on  as  part  of  the  Constitution  ;  but  at  the  President's  entreaty 
ArnistcMi  dropped  the  objection.  As  to  the  second,  Mr  Murray  was  caOed,  and  ordered 
to  give  an  account  of  his  age  against  this  day,  when  he  gave  in  a  petition  showing  why 
we  should  not  enquire  into  his  age,  there  being  no  law  that  required  majority,  and 
Advocates  and  Notaries  were  admitted  under  age,  and  the  Interim-Keeper  that  the  Court 
has  appointed  is  yet  under  age.  We  refused  the  petition ;  but  ordered  the  present 
Interim-Keeper  to  attend  at  12  o'clock ;— and  7th  February  we  removed  the  Interim* 
Clerk,  having  appointed  another,— -lOth  Febmary  1742. 

Mb  MuaRAY's  commission  being  refused  10th  February  1742,  as  under  age,  he  being 
now  of  age^  presented  his  ocMnmtssion  again.  Amiston  thought  the  commission  void^ 
and  there  needed  a  new  commission,  which  occasioned  his  presenting  a  memorial,  and  it 
'  carried  to  admit  him,  renii.  Amiston  et  Balmerina  I  thought  that  it  was  the  general 
sense  of  the  country,  and  in  consequence  thereof  very  often  persons  in  office  take  now 
ponjunct<x»mmission  to  themselves  and  their  children.. 

No.  10.     1744^  Jan.  27^     Citbatoss  of  Miss  Murray  agavMt  Mis» 

MOJ&RAY.  ' 

Those  curators  complajined  that  Miss  Murray  refused  to  concur  with  them  in  appoint^ 
ing  a  factor  with  very  large  powers^  We  would  not  order  the  minor  to  anawer^  but  al-- 
iDwed  her  to  answer  if  she  thought  fit,,  and  which  she  did^  and  told  u»  she  was  very  wil- 
fing  to'  name  a  factor,  but  toM  us  some  reasons  why  she  declined  to  grant  a  factory  either 
to  that  person,,  or  in  sa  large  terms^  and  told  us  abedoubted  if  we  could  interpose  betwixt 
a  minor  and  her  curators.  The  President  thought  that  cases  might  be  figured  wherein 
the  necessity  of  the  thing  would  give  us.  jurisdiction.  Amiston  seemed  to  think  as  I  did^ 
that  as  in  BO  case  we  can  compel  a  minor  to  choose  curators,,  neither  can  wc^  afler  they 
are  chosen,  compel'  her  to  any  deeds  but  what  she  herself  thinks  proper.  But  we  alt 
agreed  not  to  interpose  in  this  case,  and  that  there  was  no  cause  for  it;— -and.  therefore  ia 
general  refused  the  desire  of  the  petition. 

No.  IK    1744,  FeK  14.    (1734.)    Ceichton  against  IE,.  Kiliitarnocil 

Tufi  Lords  sustained  the  defence  on  the  allowance  to  my  Lady  Ae  iooCher^ 

No.  12.   t749.  May  11.    Creditors  op  Kinmiknity  agaihst  The  Heir. 

KxKtfmKiTY^s  fiither  was  apparent-heir  of  Clyne,,  and  possessed  more  thaa  three 
years.  After  his  death,  some  of  his  creditors  obtained  decreets  of  constitution  against  l^s: 
infant  iKm,  for  not  producing  a  renunciation ;  whereas  they  renounced  to  other  creditors^ 
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who  therefore  got  only  decreets  c^gnAidhii  cauta.  Both  obtained  adjudications^  and  the 
first  on  their  constitutions  included  these  lands  -of  Clyoe,  wbcr^  the  infant  is  i^pa- 
rent-h^.  The  heir  raised  reduction,  and  produced  a  renunciation,  and  Tinwald,  (now 
Justioe-CIerk)  reduced,  except  as  to  the  lands  whereof  the  father  was  three  years  in  pos- 
session ;— -and  he  reclaimed  to  us ;  and  we  restored  him,  and  sustidned  the  adjudications 
cMiIy  as  if  they  were  eagmlioms  cotita.  But  this  was  reversed  in  Parliament,  and  the 
Ordinary^s  interlocutor  aflumed. 
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No.  1.     1785,  Feb.  5.    Inyeecauld  ^igYrm^  Fai^quh arson. 

The  Lords  found  that  the  defender  had  the  privOege,  minor  mm  teneimr  ptoffUart^  with 

'  regard  to  Reinlivig  as  well  as  Stronikie,  in  so  far  as  the  defepder^s  right  by  his  oiij^nal  feu 

charter  goes  upon  the  lands  of  Stronine ;  but  we  found  that  that  right  was  only  a  right 

of  servitude  and  could  not  hinder  the  pursuer  from  declaring  the  |nY^)er^  notwithstand^ 

jng  of  Kirie  of  Gogar's  tolerance,  which  was  only  personal. 

No.  2.     1 744,  June  26.    Douglas  against  Andrew  Inolis. 

Patsxck  Inglis  was  infeft  on  his  father^s  diisposilidn  held  base,  (die  father  having  as- 
was  said  no  other  right  than  adjudication,)  and  having  gone  to  the  West  Indies  contracted 
to  his  elder  brother  a  debt  of  L.550,  and  granted  him  an  heritable  bond,  and  also  granted, 
him  a  factory,  and  died  in  the  West  Indies,  worth  (as  was  said^  upwards  of  L.2000,.  leav- 
ing  an  infant  son.  During  his  life  Inglis  uplifted  the  rents  upon  the  fiictory,  but  after 
his  death  uplifted  upon  the  assignation  to  maills  and  duties.  Douglas  of  House^de  pre- 
tending to  be  superior,  and  alM)  to  have  a  right  of  reversion,  raised  reduction  and  inipro* 
bation,  declarator  on  non-entry,  and  of  redemption;  and  the  infant  son  pleaded  his  minority,, 
and  that  mm  tautur  placiiare ;  which  we  sustained  on  the  15th  as  to  reduction,  but  repelled 
it  as  to  non-entry.  A  reclaiming  bill  was  presented  against  the  first  part,  for  that  the 
'  minor  was  not  in  possesion,  which  we  this  day  refused  and  adhered* 

No.  8.    1749»  (Jan.)  Feb.  IS.    Katharine  Ceaig  against  S'shasg. 

An  improper  wadset  b«ng  attended  with  an  imtaney  if  not  redeemed,  in  1701,  the- 
wadsetter  got  into  possession  in  170&  The  reverser  pursued  a  redemption  ^guinst  the 
heir  of  the  wadsetter  a  mmoT' who  pleaded,,  not  redeemable,  Sdly,  muior  nan  ient^ur.  The 
Ordinary  repelled  the  last,  but  was  to  hear  them  on  the  other.  On  a  reclaiming  bill  we 
thought  that  the  right  being  €»Jiieie  iixedeemable,  the  minor,  had  the  privilq^e,  andat  tiie 
Ordinary's  desire  we  remitted  back  to  him,  who  altered  his  interlocutor^  and  on  a  iiedatBs- 
ing  bill  24th  June  1748  we  adhered ;— 4md  ISth  January  1749  Mfgm  adhered. 
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No.  1.     17S5,  Jan.  29.    Kennedy,  &C.  fl^tfw<  CAMERON,  &c. 

The  clause  in  the  malt-tax  act  18  Anna  was  plidnly  continued  in  the  subsequent  acts 
as  appeared  by  looking  at  these  acts,  and  so  the  Lords  found ;  but  they  also  found  that 
that  clause  18  ^nit^e  does  not  extend  to  multures  paid  at  the  mill,  and  were  unanimous, 
but  Newhall  doubted,  if  the  defenders  had  been  Sir  John  Amof  s  tenants ;  but  the  rest 
seemed  to  differ  from  him. 

No.  2.     1 736,  July  27.    Lockhast  against  His  Vassals. 

Ths  Lords  found  that  corns  which  the  vassals  should  happen  to  grind  though  not 
necessary  .for  their  own  families  are  thirled  to  the  mill  of  Camwath,  and  Iia.ble  in  the 
highest  multures.     The  Lords  adhered. — 10th  January  1736. 

Some  recent  charters  contained  thirlage  and  the  spedal  multures  but  no  mention  of 
services.  The  Lords  found  services  due  by  the  nature  of  the  thirlage ;  the  words  are, 
that  the  astriction  comprthmis  services  when  there  is  no  immunity  b|;  prescription.— 16th 
January  1736. 

Upon  a  clause  ^^  all  grindable  corns  growing  upon  the  lands,^  thc^  Lords  found  that  clause 
tantamount  as  the  clause,  <<  all  grindable  corns  that  they  shall  happen  to  grind,^  and  pro- 
nounced the  same  interlocutor  as  they  did  on  the  10th  instant,  quod  vide.  The  clause  was 
expressed  in  the  Latin  charters  grana  molSnliaf  in  the  dispositions,  grindable  corns ;  and 
the  charters  being  recent,  they  did  not  regard  a  proof  that  the  tenants  paid  multures  for 
what  they  sold  ;•— and  they  judged  the  same  way  some  time  ago  in  another  process 
betwixt  this  same  Mr  Lockhart  and  another  vassal.— 17th  January  1736. 

Upon  a  question.  Whether  a  mill  is  not  suiBcient  for  the  sucken,  having  only  a  gathered 
dam,  whether  the  sucken  may  go  elsewhere,  how  much  they  may  carry  elsewhere,  and 
wliat  they  should  pay  ?  the  Lords  found  they  may  carry  what  is  necessary  for  their 
families  after  waiting  48  hours  and  are  to  pay  no  multures  for  it. — ^81st  January  1736. 

The  Lords  adhered  to  the  former  interlocutor  of  81st  January  last  with  this  addition, 
**  and  the  mill  not  capable  to  serve  them  through  want  of  water  or  other  defect  in  the 
miir 

The  Lords  adhered  to  their  former  interlocutor  finding  that  the  clause  of  thirlage  to 
pay  a  peck  of  multure  for  five  firiots,  was  the  same  with  the  clause,  out  of  five  firlots.— 
18th  February  1736. 

The  Lords  found  that  immimities  from  mill  services  could  not  be  prescribed  where  the 
vassals  were  by  their  charters  expressly  tied  to  services,  and  some  were  of  opinion  that 
immunity  could  not  be  prescribed  where  the  astriction  was  by  the  charters  though  without 
mention  of  services,  but  this  not  determined ;  because  they  found  it  proven  that  services 
were  paid  to  Cleugh  mill ;  and  though  there  was  no  iHX)of  of  services  paid  to  other  mills. 
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yet  there  was  no  proof  of  immunity  for  40  years ;  and  therefore  they  adhered  to  their, 
interlocutor  of  16th  January  last.     They  thought  also  that  payment  to  any  within  the 
thirl,  though  as  a  gratuity,  interrupted  the  prescription  of  immunity  a&  to  all  within  the 
thirl,  Uke  pa3anent  of  annuahrent  out  of  one  tenement  where  the  annualrent  is  consti- 
tuted upon  more  tenements. — ^25th  June  1736. 

'  The  Lords  adhered,  with  the  addition,  that  in  case  of  want  of  service  in  the  terms  of 
the  former  interiocutor  they  may  carry  the  whole  corns  to  another  mill,  and  found  no 
more  due  to  the  miller  than  the  multure  in  the  former  interlocutor.— 1st  July  1736. 

No.  8.     1786,  June  19,  Dec.  15.  Eael  op  Wigtok  against  The  Town  of 

Kirkintilloch. 

We  seemed  to  agree  that  there  was  here  no  prescription  to  astrict  the  invtcta  ei  Ulataf 
either  in  general,  or  such  as  are  consumed  in  the  barony ;  and  we  thought  that  it  re- 
solved in  a  question  in  law,  Whether  a  general  astriction  imports  an  astriction  even  of 
inv€cia  et  tUatOy  at  least  in  so  far  as  is  necessary  for  the  families  or  consumers,  especially 
where  there  is  a  burgh  of  barony  in  tlie  thirL  And  we  found  that  the  grana  creiceniia. 
necessary  for  the  use  ct  the  families  are  astricted.  Sdly,  That  they  cannot  sell  these 
and  buy  others  in  their  place,  otherwise  those  imported  are  astricted.  ^y?  That 
ground^meal  or  malt  bought  and  imported,  and  consumed  by  the  inhabitants,  is  not 
thirled.  4thly,  That  grain  imported,,  and  afterwards  ground  and  consumed,  is  thirled. 
15th  December,  The  Lords  Adhered.    (See  Note  of  Na  2.) 

No.  4.     1740,.  Jan  22.    Lobd  Maxwell  against  Poetioners  of  Holy- 
wood. 

The  Lords,  on  consideration  of  the  rights,,  that  it  appeared  tliat  the  mill  belon^ng  to 
the  charger^  as  well  as  lands  of  the  suspenders,  were  part  of  the  ancuent  Barony  of  Holy* 
wood,  belonging  to  the  Abbacy  of  Holy  wood,  and  having  also  considered  the  proof,  found 
the  defenders  astricted,  and  remitted  to  the  Ordinary  to  proceed  accordingly.  But  they 
would  not  determine  upon  the  footing  of  the  Ordinary''s  interlocutor,  that  it  wai;  the  mill 
<rf  a  barcmy ;«— which  many  of  us  thought  hot  sufficient ;  but  that  it  was  a  mill  belong- 
ing  to  Churchmen.  This  indeed  is  against  the  decision  17th  July  1677,  Ross  against 
M^Kenzie,  which  I  shewed  them>  and  was  read.  (Dicx.  No.  125.  p.  10,866.)  But  wet 
thought  it  not  l^w^ 

No.  5.    1740,  Dec-  t&.    Low  of  BracHey  against  Bieatson  of  MawhilT. 

In  a  question  of  bygone  abstractions,,  the  Lords  had  such  a  regard  to  tlie  constant  pos«* 
sesfflon,  that  ia  the  process  they  found  the  defender  liable  for  bygone  abstractions  from 
the  time  he  discontinued  going  to  the  mill  in  1730  tp  the  commencement  ofthe  process  in 
1735  and  thereafter  ; — ^notwithstanding  it  was  as  easy  a  multure  as  that  the  defender  paid* 
at  other  mills,  or  as  he  could  have  got  his  corns  ground  for,  so  that  it  was  really  no  more 
than  the  mercer  operaruniy — and  2dly,  that  the  defender  had  reason  to  believe  he  was 
not  thirled,  there  bdng  no  such  servitude  in  his  charters,  or  any  other  writing  known  to 
him,-— Sdly,  that  he  and  his  predecessors  bad  been  in  use  to  take  their  tenants  bound 
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to  ga  to  lEUiy  mill  die  heritor  pleased,  us  ttppeored  Geom  tacks  produoed  from  1666  dowit- 
wardB,-— 4thlj,  that  the  pursuer  first  founded  his  claim  of  thirlage  mi  the  defenders 
rights,  and  when  he  failed  in  that,  produoed  a  bond  of  thirlage  as  old  as  1645,  never  tilt 
then  heard  of,  and  which  upon  report  the  Lords  once  found  null,  and  afterwards  only 
sust^ed  it  upon  a  proof  of  possession  conform,— 4md  ^thlyv  that  they  thought, 
him  so  far  tn  bona  ^fidt  as  to  find  him  not  liable  in  Ihe  exposes  of  process ;— fi:>r  they 
thought  he  should  have  continued  going  to  the  mill  till  the  pomt  had  been  determined,—- jsd  - 
quidam  remt.  inter  quaa  ego^  Sdly,  They  found  the  miller  bound  to  cany  the  victual  to 
the  mill  upon  his  own  horses,  and  to  send  as  many  horses  as  are  commonly  kept  in  the 
mill  for  that  use,  and  the  defender  boand  to  lay  the  loads  on  the  hcaaes. 

No.  6.    1740,  Dec.  19.      Miller  of  Watershaugh. 

In  a  thirlage  of  grounds  limited  expressly,  both  by  the  nullers  and  feuars  charters,  to 
corns  ground  for  the  sustentation  of  their  families,— the  Lords  notwithstanding  found, . 
that  farm  meal,  payable  by  the  tenants  to  the  now  heritor,  though  living  without  the , 
thirl,  must  be  grounded  at  that  mill,  (me  quidem  rant,) 

No.  7.    1741,  Nov.  19.    Bruce  against  Colonel  Erskine,  kc 

In  this  process,  several  points  worth  observing  were  determined :  1st,  The  pursuer'^s 
infeftments  in  the  mill  from  the  Abbots  of  Culross,  specified  indeed  all  the  lands  in 
question,  but  in  such  a  way  as  led  us  to  think  some  of  them  were'  only  outsucken,  and 
not  thirled,  for  the  tenants  of  the  haill  lands  were  bound  for  a  peck  for  a  boll  of  insucken, 
and  one  peck  for  six  firlots  of  outsucken,  without  telling  what  lands  were  insucken  and 
^hat  lands  were  outsucken.  Now  Kincardine,  Lurg,  &c  paid  the  21  peck  which  was 
less  than  the  insucken,  and  more  than  the  outsucken,  yet  the  constant  immemorial  use 
of  coming  to  the  mill  being  proved,  the  lands  were  found  astricted,  but  only  at  the  21  peck 
of  multure ;  2dly,  immemorial  use  being  also  proved  of  paying  out  of  Kincardine,  and  some 
other  lands,  one  firlot  of  bear  yearly  for  every  malt  bam,  how  soon  the  same  was  built,  only 
none  was  paid  when  they  did  not  malt  for  a  whole  year,  this  dry  multure  was  also  sustiuned- 
out  of  these  lands  where  that  custom  was  proved,  and  that  for  bams  built  or  to  be  built  Some 
of  us  indeed  (Kilkerran)  was  against  the  interlocutor  for  bams  to  be  built,  but  agreed  as  to' 
barns  already  built ; — ^but  as  the  interlocutor  was  agreeable  to  the  proof,  so  it  seems  im« 
possible  to  distinguish  betwixt  bams  built  and  to  be  built,  because  there  can  hardly  occur 
a  prescription  as  to  any  one  malt  bam,  since  few  of  these  country  malt  bams  last  much 
m(»ie  than  40  years.  Sdly,  We  found  the  'superior''s  feu-duty  on  oats  not  astricted^ 
4thly,  Some  of  the  lands  mentioned  in  the  charter  never  came  to  the  mill,  but  paid  a 
small  dry  multure  in  bear ; — and  there  was  also  in  the  charter  a  general  mention  arida 
multura,  without  saying  out  of  what  lands,— and  those  lands  we  found  no  further  astricted 
than  for  payment  of  that  accustomed  dry  multure.  5thly,  The  lands  of  Balgownie  in 
general  were  thirled  by  the  charter,  and  the  lands  passing  by  that  name  were  still  in  use 
of  bringing  their  oats  to  the  mill,  and  paying  insucken  multure ;  but  some  parts  of  that 
tenement,  viz.  Wester  Drumhole  and  Bogside,  by  the  proof,  immemorially  did  not 
come  to  that  mill ;-— yet  we  foimd  they  had  not  prescribed  an  immunity,  since  Balgownie 
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{Mart  (and  die  special  port)  of  dnt  tenetaent,  and  bekmigiiig  to  the  aame  heiitor^  s^ 
eame  to  tfie  miU.  StUj,  Some  of  die  Urnds,  wbioh  were  clearly  thirled  as  to  th^  oatfl^ 
and  also  weM  in  use  to  faring  what  bear  and  peas  tbej  used  in  their  families,  for  which 
tbej  paid  insucken  ihultuxey  paid  also  a  diy  multiire  in  bear,  though  a  small  one» 
whereas  other  lands  in  the  sMiie  drauastances  paid  no  such  dry  nmtture.  The  question 
was,  Whether  the  bear  of  both,  or  of  either  of  these  was  thirled  ?  And  we  were  aU  clear 
tihat  this  last  dass  that  paid  no  dry  multure  was  thirled,  but  thirled  only  for  what  they 
used  in  dim  fiumlies.  But  as  to  the  lands  diat  paid  the  dry  multure,  we  were  divided. 
Some  thought  die  dry  multure  must  be  instead  of  the  thirlage  of  bear,  pardcolariy  the 
President  Others  again  thought,  since  they  were  in  use  of  bringing  their  bear  thidier, 
pajTing  insucken  miiltiii«y  dwt  behored  to  be  in  oonsequoice  of  thiili^;  and  upon  the 
¥0te  dns  kst'canled.  Tttily,  The  measures  by  whidi  the  multures  and  millfir^s  dues- 
were  pttd  were  sttstaiiied  oKOtiing  to  the  proven  use,  notwidistanding  comjriinnts  had. 
been  made.  Sdily,  The  lands  found  liaUe  oi^ly  for  dry  multure  and  no  further  astrietion,. 
were  found  not  fiaUe  for  any  services,  since  none  had  ever  been  performed.  But  though 
it  was  proved  that  s6me  bdiers  of  the  lands  had  never  paid  any  services,  yet  die  sucken 
having  paid  the  services,  so  that  die  services  were  alwap  performed  to  the  mill  by  one 
or  odier,  that  was  found  sufficient  to  preserve  the  services  of  the  hail  sucken,  so  as 
none  of  ibem  could  preiicribe  an  immunity,  like  the  payment  of  an  annualrent  out  of  one 
or  nujtt  tenements  IhiUe. 

No.  8.  1742,  Feb.  17.    A.  against  B.    (Brewhottse  against  Robertson.) 

A  CLAVSK  of  diiriage,  bearing  mntiia  grana  wa  ttjruges  quantum  aerviutU  pro  susteniO' 
iume  ipiorum  domusy  et  cmma  alia  grana  tarn  brasnum  et  triticum,  quam  omnia  atta  grana  et 
frugts  in  torum  poitessione  ignem  et  aquam  patientia  ad  mokndina  nostra  granaria  et  ustrinai 
it  Kdto  Aidtm  moUri^  et  multuroB  et  dtvoriaa  pro  Oidtm  sohi  ^oUtas  et  consuetas  solvere ; 
the  question  was,  Whedier  malt  imported,  whether  ground  or  unground,  and  afterwards 
brewed,  was  liable  to  the  multure^  as  the  miller  alleged,  or  if  what  was  malted  within  the 
thirl  was  so  liable  ?  And  we  delayed  for  memorials.-^26th  November  1741. 

Ill  the  case  mentioned  supra,  26th  November,  We  all  agreed,  that  malt  brought 
within  the  thirl  ungrinded,  and  after  consumed  within  the  thirl,  is  liable  to  multure. 
But  the  real  question  was  as  to  ungrinded  malt  ?  We  agreed,  that  neith^  ground  meal 
or  flour  was  liable,  because  only  grana  et  segetes,  and  perdcularly  triticum  was  thirled^ 
but  brassium  signifies  grinded  as  well  as  ungrinded  maiL  But  some  Of  us  thought  that 
only  such  brassium  was  by  the  words  astricted  as  could  be  called  grana,  or  could  be 
ground.  But  it  carried  by  the  President's  ousting  vote,  that  all  malt  consumed  within 
the  thirl  is  liable,  whether  it  be  grinded  or  not,  before  it  be  imported!  17th  February 
Adhered.  Two  of  us  did  not  vote.  Viit  the  papers  as  to  tholing  fire  and  water,  and  as 
to  Craig's  meaning. 

No.  9.    1742^  July  14.    Low  of  Braddey  ogamH  Beatsok  of  MowhilL 

I  NOTICE  this  only  because,  in  order  to  fix  a  rule,  the  Lords>  instead  of  adhering  to 
ny  interlocutor^  pronounced  a  new  interlocutor  determining  the  import  of  a  dauae  of" 
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thirlage  of  all  grindable  oorns  gfowii^  upon  die  landa^  and  gave  ^  Bame  dedsba  as  we 
4id  in  the  case  of  Carnwath,  in  January  1796,  (Na  2,}  tub.  that  k  importa  all  graitt; 
growing  on  the  lands  that  are  necessary  for  the  use  of  the  fanwlwn,  or  4hat  Ihey  shall; 
grind  for  sale  or  other  uses;  and  thoefore  adhered,  and  refused'    The  Pren^ent  wasofi 
a  different  opmon,  but  he  was  mIus.    Ho^i^ver  he  moved  that  it  should  he  a  s|ilit  nelS' 

Interlocutor,  to  the  end  the  point  m^ht  be  fixed. 

•  •  •        .  .  . 

No.  10.      1742,  July  15,  28.      RaBERTSON  OF  Inches  c^paimt  Shaw  op 

Takdabkoch* 

m 
« 

Thk  kndsof  EasterXeyes,  and  nnll  thereof^  widi  the  astricted  and  fiee  an^^ 
wadset  by  Lord  Lovat  in  1^629,  and  WesteK^Leyes,  and  IV^-Ijbyei^  ftaed  out  am  iwnv 
trndmi^  et  muUuria  in  the  tenmAm^  in  1641,  and  the  reversbn  of  the  unH  lenotmeed  ia 
1661 ;  the  possessors  of  Wester  and  Mid«Leyes  oonstantiy  fieqpwBted  the  mill,,  and  paidi; 
the  13th  cum  of  multurea  till  1716,  that  the  heiitors  thieatmad  tb  haive  the  null,  and- 
then  it  was.  reduced  to  the  16th  cum,  and  the  hefUor  was  peniattedr  to  put  u»  or  keep  ia 
Ae  nuUbey,  though  the  miller  indiaed  to  another,  abdthey  aei/aer  paid  aiy'serrioes  of' 
any  kind    These  hods  and  mill  appeared  to  be  part  of  the  baroo^  of  Balsvdss,.  whifih^ 
lay  at  severed  tailed  distance,  and  it  was  said  there  were  several  other  nulla' i»tte  ^n&fjk^' 
bourhood  of  these  lands,  whose  outsucken  multures,  as  wdl  as  the  oiittucken;  multures  oT 
the  miU  of  Leys,  was  oi^  the  9Sd  part,,  cht  the  half  of  what  those  lands  paid  at  tfab  mill.. 
The  JLmxIs  found  these  things  sufidcsit  to  aatoct these  lands,  (M^ideiit.reMleMi'}r^ 
88th  July,  Adhered,  and  I  altered  my  opinion.. 

No.  II.   1 14S,  Dec-  20.  TowK  of  Musselburgh  against  Wauchope,  &c^ 

Wk  found  as  we  had  done  in  die  case  of  the  Earl  of  Wigton  against  the  Tdwn*of 
Kirkinlffioch,  (No.  3.)  that  in  a  general  constitution  of  a  dniiiige,  not  onTy  tfairlers.  are 
Eable  where  they  sett  their  own  g^EBift  and  buy  meal  or  malt,  butafco  Aatdioiq;btfley  have^'* 
none  of  their  own,  yet  if  they  buy  grain  m  order  to  be  grinded  fortheir  fioniies,  they  ■ 
must  pi^  multure ;  but  not  f(Mr  gram  bought  and  thereafter  grinded  for  sale ;  though 
they  are  liable  for  their  own  grahi  grinded  by  them  fersale.    But  we  were*  mudl"  divided' 
as  to  flour  m  the  case  of  their  seHuig  wheat  and  buying  flbur  for  their  family,,  whether 
that  was  thiiled?  and  it  carried  thirled,  six  to  fiVe^-Mudcfe  dSd  not  vote.     The  Ftesi*  ' 
dent  was  for  thd  mtei:kx:u:tor,  as  I  idso  voted    ArnistcA  was  a^mst  it^ 

No.  12.     1753,.  Not.  2K     Earl  op  Hopetoun  against  Feuaes  of 

Bathgatb. 

Thk  EteT  was  mfoft  in  the  barony  of  Bathgate,  (part  at  the  principality)^  and  ia  the  . 
miU,  with  the  multures  and  sequels  of  the  barony.     The  feuars  of  liouses  and  iMui-yards. 
in  the  town,  who  were  aho  brewers,  were  m.  use  of  bringing  all  their  malt  to»be  ground  '. 
at  the  mill,  and  to  pay  mtown  multure ;  and  one  day  in  tlie  week  was  albtted  for 
gpnding  to  tb^m  ^  and  the^  was  a  carrier*s  liorsie  that  sened  the  whole  inhabitants^  upd 
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WW  paid  for  bjr  thenL  Some  of  them  aet  up,steel  mills,  and  the  Earl  pursued  dedarator 
of  the  thiriage,  itoid  proved  those  facts,  and  proved  also  by  parole  evidence  the  fining  of 
same  who  bou^t  ground  malt  out  erf*  the  thirl,  and  brewed  it  in  the  town  without  paying 
mult^are,  but  no  deereets  were  produced.  The  Lords  declared  in  the  astriction  unanU 
moMolyf  thoN^  the  defenders  proved  pret^  often  going  to  other  mills,  even  in  day-light, 
and  sometimes  paasii^  by  the  mill,  though  not  that  the  miller  knew  it,  and  though  they 
alk^;ed  that  40  jears  possesuon  was  not  proved  i^;ainst  each  defender. 
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No.  1 .    1 7S5,  Jan.  S9.    Kennedy,  &c.  againH  Cameron,  &c. 

The  Lords  found  the  defimoe  that  the  contract  is  not  performed  relevant  to  assoilaie 
ia  Im  stotMw— -4tfa  July  1794w 

The  Lords  found  the  ccmtract  of  marriage  not  voided^  and  remitted  to  the  Ordinary  to 
iiear  parties  on  the  other  parts  of  the  bilL  Royston,  Newhall,  Milton,  Dun,  H  tgo  were 
all  of  this  opinicHi,  thoug^i  the  Ptesidentdemuned,  but  none  opposed. 

No.  2.    1734,  July  13,  27.    Babham  £;^ti»<  Lord  Mo&D aunt. 

The  Lords  found  she  could  not  recur  to  her  todier  in  respect  of  her  renunciation  of 
her  liferent  infeftment  The  Lords  made  some  difficulty  as  to  the  general  point.  Whether 
the  relict  would  have  a  preference  on  her  own  tocher,  if  there  had  been  no  renunciation 
hj  her  of  her  liferent  infieftment,  notmthstanding  the  brads  asagned  for  the  tocher  were 
asngned  to  the  husband,  not  by  the  wife  but  by  her  father,  and  did  not  remain  innuiU 
fimbdu  MigatimoM  ?  wbidi  was  the  case  of  Selkirk  quoted  Ux  the  reUct,  but  was  comfdeted 
by  intimation.  Several  Lords  were  against  her  preference,  particularly  Newhall,  Dun^ 
Milton,  Murkle,  <f  ego.  But  the  President  was  clear  of  a  different  opinion,  and  Strichen 
seemed  to  join  him ;  and  because  the  dedsion  betwixt  Nisbet  and  Gordon  of  Troquhen  was 
not  produced,  therefore'  the  general  point  was  not  determined"— 27th  July,  The  Lords 
adhered. 

No.  8.    1 735,  Jin.  1 8.    Lutwidoc,  &c.  against  Archibald  Gray,  &e. 

Tax  Lords  in  Parhament  having  found  the  freighter  liable  for  full  freight  of  such  of 
the  goods  as  were  given  up  to  the  insurer^  and  for  the  fireigbt  proraia  ilineru  for  such  of 
the  goods  as  were  brought  to  Glasgow,  the  freighters  now  churned  deduction  of  the 
salvage  out  of  the  freight  The  Lords  found  they  had  no  access  to  determine  that  point* 
}Many  of  the  X<ords  thought  the  judgment  right  in  pmnt  of  law,  though  the  matter  were 
Mitife*  Lord  Ilay  was  dear  that  we  had  no  access  to  judge,-<-but  afterwards  they  found 
the  point  yet  entire,  25th  July  1734.-»18th  January  1735,  The  I^rds  found  th^ 
ifreight  not  liable  in  contribution  for  the  salvage,  of  the  cargo. 
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No.  4«    17S6,  Feb»  17»  June  25.    Rankine  against  Rakkike. 

Thk  Lords  found  that  "  heirs  and  bairns^  made  ail  due  bailrBB  heirs  of  {irovidoB  in  he. 
ritables  as  well  as  moyeables,  this  not  being  a  Grentleman^s  oontfact  of  a  land  intate ;  and 
found  that  the  taking  die  heritable  bond  to  heirs  and  assignees  in  general  did  not  ak«r  their 
nght,  though  they  thought  the  &ther  had  die  power  of  ^fiTiODi,  and  n%ht  by  an  explicit 
deed  have  given  these  bonds  to  the  eldest  son.  They  also  found  ti|e  cbipoation  «n  death- 
bed by  the  fadier  Patrick  to  his  younger  children  could  not  prgudge  his  eldest  son^s 
hdrs  of  his  share  of  the  provision,  and  that  the  son  oould  not  on  death-bed  discharge  that 
provision ;  and  found  that  the  ho1<^raph  discbarge  mm  prebat  iaUan^  but  found  that  the 
subjects  given  the  son  Walter  at  his  marriage  settlement  bahoved  to  be  collated,  (though 
if  it  had  not  been  given  at  his  marriage  settlement,  the  Preadent  thought  it  would  not 
collate,  and  I  believe  rightly,)  but  17th  February  1736  remitted  to  the  Ordinary  to  aUow 
the  defender  to  astruct  the  date.  And  the  last  point  anent  in^puting  die  sulgects  given 
Walter,  being  redaimed  against,  was  unanimously  adhered  to,  25th  June  1736. 

%*  On  the  24th  in  the  case  Clerka  against  Robertson,  the  Lords  foimd  there  was  snlC. 
^ent  presumptive  evidence  that  in  Bessie  Clerk^s  contract  of  raaniage,  to  which  herlodier 
Andiew  was  a  party  contractor,  i200merks  of  tochor  was  provided  to  be  paid  by  die  said 
Andrew;  and  found  diat  the  1200  merioB  must  be  imputed  in  safckiactkm  jmi  tanHoaihet 
share  of  the  proviabns  in  the  sud  Andrew^s  contract  of  marriage.-«21st  July,  The  Lords 
adhered. 

No.  B.     1787,  Jan.  7.    Jean  Trail  against  John  Trail  of  Elseness. 

The  Lords  adhered  to  the  Ordinary^s  interlocutor.  We  generdHy  agreed  that  not- 
mthstanding  the  destination  in  the  contract  of  marriage  to  die  heirs  whatsoever  of  the 
marriage,  that  the  fkther  might  prefer  the  heirs-male  to  the  hcnrs-fomale  of  the  marriage. 
Only  Lord  Kilkerran,  Dmramore,  and  Strichen  dffered,  and  I  thought  Kkewise  the 
acceptance  of  Patridc  Tndl  sufficiendy  qualified.  But  they  (fid  not  go  upon  this  but  upon 
the  point  of  law,  and  adh^ed  as  above. 

No.  6.    1 787,  July  1 8.    Christian  Stehhousk  against  Jean  Young. 

The  Lords  repeDed  the  defence  founded  on  Stenhouse  the  fatber'^s  intromisnon  with 
the  rentis  of  the  house  in  Libeiton^  Wynd,  and  they  also  ihougbt  there  could  be  iio  col- 
jation  in  heritage,  (but  gave  no  interlocutor  upon  it,  and  indeed  the  defence  as  laid  was 
nonsense.)  But  they  found  that  Jean  and  Christian  Young  were  heirs  of  provision  and 
creditors  to  their  father  in  the  6000  merks  in  his  contract  of  marriage  as  well  as  w  the 
conquest ;  that  the  2000  merks  found  to  Christianas  husband  in  name  of  tocher  £d  im- 
pule  in  part  payment  of  her  share ;  that  therefore  she,  and  now  her  daughter  Christian 
Stenhouse,  piursuer,  remained  creditors  only  in  li)00  merks,  and  that  Jean  remains  still 
creditor  in  9000  merks,  and  that  these  sums  must  be  paid  frimo  loco  out  of  the  father'^s 
fsstat'e  and  rents  thereof,  and  oidy  the  remainder  to  divide,  and  remitted  to  the  Ordinary 
to  proceed  accordingly.-«>'19th  July,  The  Lords  adhered^ 
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No.  7.    17S8,  June  1^9.    Jsan  Bubden,  ice  against  David  Smith. 

•  ■  ■  • 

Ths  Xiords  fqund  that  the  wife  was  a  pnvper  creditor  to  her  husband  in  the  half  of  the 
7000  merks  and  of  the  concjuest,  ia  the  events  mentioned  in  the  contract,  and  not  an  heir 
aubstitute,  and  superseded  .the  other  points  till  June,  19th  February  1735.— Affirmed  in 
Parliament 

The  Lords  would  not  determine  the  points  depending  on  their  interlocutor  ci  19tb 

§ 

February  because  of  a  reclaiming  bill  yet  depending ;  but  unanimously  found  that  the 
deed  by  the  deceased  wife  to.  Smith  her  husband  naming  him  executor  and  universal  lega^ 
tar  conveyed  all  ri^ts  and  debts  of  her^s  whether  conditional  or  not  They  also  found 
the  8000  merks  bond  was  thereby  conveyed,  and  that  it  became  due  by  the  death  of  the 
children  before  marriage  or  niajority,  though  the  mother  Smithes  wife  died  before  them, 
19th  June  17d5.-*>This  was  revers^  in  Parliament 

The  Lords  adhered  to  the  two  interlocutors  of  19th  February  and  19th  June ;  but  diet 
not  determine  the  pcunt  of  Icgitim,  nor  whether  the  7000  merks  was  testable,  18th  July 
I7S6- 

The  Lon)s  sustained  the  bond,  and  thought  the  fiither  might  substitute  to  the  children 
in  thdr  legitim  in  the  event  of  thdr  dying  in  non-age,  espedally  that  he  lefl  them  hi& 
whole  moveables,  13th  February  1786. — ^24th  February,  The  Lorda  adhered  and  refused 
a  bill  without,answer&---Thi»  wa3  reversed  in  Parliament 

No.  8.    1  ^S8,  July  2a    Bakk£EMan  against  Sib  A.  Bankebman. 

The  Lords  repelled  the  objection  against  the  contract  of  marriage  as  to  its  date,  and 
found  the  cautioner  as  weH  as  principal  bound  in  the  obhgement  to  re-employ^  and  adhered 
to  the  Ordinary's  interlocutor  that  the  tocher  is  presumed  paid.  They  also  found  a 
decreet  dative  no  suffident  proof  of  William  Bannerman'^s  death ;  but  then  we  had  difficul- 
ties  as  to  the  effect  of  the  obligement  to  re-employ^  Whether  there  would  be  place  for  that 
obligement  if  the  debt  on  Marshall'^s  estate  was  recovered  by  diligence  during  the  hus« 
band'^s  life  ?  or  Sdly,  If  it  was  so  recovered  after  his  death  Pbut  as  there  was  no  evidence 
of  the  fiifit  we  remitted  to  the  Oidinary  to  takeevidepce  of  that  fact. 

No.  ta    1 7S8»  N<Kr*  8.    Pabxbilx.  n^itut  Wei*. 

See  Note  of  Na  3.  voce  iMTLixn  Wii.1.. 

No.  IK    17S8,  Jiwie  9v  Dec.  5.    Kemiocdt^  ice. against  CAHS^asr. 

Taoa  Loisds  fiMUid  Mrs  Watson  npl  entitled  to  any  aliment  out  of  her  tocher,  and  found 
JD.  CiiDiQEm  bound  to  stodc  out  the  bygone  amuialrents  yet  due,  upon  annualrent,  to 
make  «|>a  sum  far  sacuring  m  tetniB of  the  owtiact  &th  DeoengJtitr,  Xhe.Iast  part  I  mi 
told  was  altered. 
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No.  12.  17S9,Feb.  Marquis  of  Annanoals«^$«mw<  Earl  OF  HoPETonio 

The  Lords  granted  certifipation.  They  were  unanimous  as  to.all  the  defences  except 
that  of  the  act  of  Parliament  1594.  I  thought  Lord  Hope  was  in  the  terms  of  that  act. 
Monzie  thought  so  too  but  did  not  vote.  Some  of  the  Lords  thought  the  act  concerned 
only  procuratories  where  diere  were  separate  di^xi^tions  produced  as  the  remote  warrant 
of  the  charters.  Others  thought  it  concerned  all  processes  and  dispositions,  but  that 
Marquis  George^s  possession  could  not  be  copjoined  to  make  40  years,  but  the  vote  was  in 
general — ^25th  June  1735. 

The  Lords,  22d  June  1 736,  altered  the  jBrat  part  of  theOrdinary'^s  interlocutor,  and  found 
that  notwithstanding  the  certification  th^  debts  of  Marquis  James  may  affect  the  estate  of 
Annandale,  but  adhered  to  that  part  finding  the-artides  onerous ;  but  altered  the  last 
part,  and  found  that  upon  the  act  1695  there  lies  relief  to  the  heir  agunst  the  executiy 
and  other  estate  of  the  last  Marquis.-- 6th  July  1737,  The  Lords  adhered  as  to  the  two 
first  pconts. 

These  mutual  Inlls  and  answers  have  on  different  accounts  (chiefly  for  a  full  Bench) 
lain  over  these  12  months,  and  at  last  this  day  (6th  July  1737)  we  unanimously  adhered 
to  that  part  of  the  interlocutor,  88d  June  1736,  findmg  the  contract  onerous.  2dly,  We 
also  adhered  to  that  part,  finding  diat  notwithstanding  the  certification  and  decree  of  the 
House  of  Lards  the  onerous  debts  of  James  Marquis  of  Annandale  may  affect  the  estate 
of  Annandide,  «mI  remt.  Royston,  Minto,  Drummore,  Murkle.  But  we  thought  it  not 
proper  to  detennine  the  point  of  relief  on  the  act  1695  till  the  relief  upon  the  other  grounds 
were  at  the  aasae  time  determined,  and  therefore  remitted  both  to  Amiston  in  place  of 
NewhaU. 

The  point  of  relief  competent  to  the  Marquis  against  the  Earl  of  Hopetoun,  which 
upon  6th  July  laat  was  remitted  again  to  be  heard  by  Amiston  as  Ordinary  came  this  day, 
Slst  January  1738,  an  his  report  to  be  decided.  The  Lords  found,  that  in  so  far  as  the 
Marquis  is  liable  for  this  debt  on  account  of  the  last  Marquises  infefhnent  he  the  Marquis 
has  no  relief,  renit  President,  Royston,  Drummore,  Strichen,  etme.  But  in  as  far  as  he 
is  liable  on  the  act  1695  they  found  relief  competent  to  him  and  adhered  to  the  former 
interlocutor. 

N.  B.  The  case  came  by  appeal  before  the  House  of  Lords  in  February  1739,  who 
found  the  contract  gratuitous  quoad  the  L.1250,  and  therefore  found  the  Marquis  not 
Mable.  l^ey  also  affirmed  the  judgment,  thai  onerous  debts'  may  affect  the  estate  not* 
withstanding  the  certification,  but  found  no  relief  competent  to  the  Marquis,  neither  as 
liable  on  the  1695,  nor  the  infefiment,  nnce  the  last  Marquis  burdened  the  heir  with  it 

No.  18.    17S9,  Dec  19.    James  Russel  agmnst  GtOEdon. 

The  Lords  found  die  bond  contra Jidem  tabuktrttm^  and  therefore  not  effiMtual  even 
-against  the  son  during  the  existence  of  die  wife  or  <diildren.  Remit,  President  and  Drua%» 
more.  Indeed  Amiston  thought  it  would  not  be  efftsctual  cTjen  against  the  son  after  the 
dissolution  of  the  marriage  without  duldren^  beeause  it  was  a  sort  of  coneufltiim  upotk 
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hini ;  and  some  others  were  of  the  same  orpiiikni ;  but  of  that  I  own  I  doubted ;  and  we 
Hd  not  detcffmhie  it  We  also  imantinottsly  found,  that  bjr  this  bond  there  was- no  jW 
fK4mhm  to  the  children^  but  that  the  irther  might  if  he  phased  give  k  np>i 

No.  14.    I7S9»  Dec;  il.    Captain,  &c.  Campbell  aguimt  Elizabetb 

Campbell* 

See  Note  of  No.  tf  vott  Jhrnirmwu  Bom  Vibi. 

No.  15.    1789,  Dea  14.    Alison  Pringle  against  Thomas  Peingle. 


TsE  Lords  found  thai  Thomas  Pringle,  th^  son,  having  supoeeded  by  dispodtion  tor 
his  father,  in  knds  exceeding  hi»  shace  of  the  provision  in.  the  contract  of  marriage,  thiU 
his  said  share  is  thereby  satiisfied  and  extinct ;  for  they  most  Justly  considered  this  ob» 
lament  not  as  a  debt  to  be  paid  ^t  out  of*  the  executory,  and  then  the  heritage,  but 
as  a  settfement  by  the  i^er  of  his  succe^ion,  whereby  Ae  &ther  was  bound  to  the  re-> 
specti've  children,,  that  their  succession  should  amount '  to  the  sum  contracted,  and  that 
1^  father  fiilTy  implemented  it  by  letting  the  succesnon  devolve  to  them  severally  (though 
Bo.disppation  had  been  made  by  him)  to  the  extent  of  their  abares-of  that  sum.  8th 
February  1740^  The  Lords  adher^ 

No..  t(k     I740>.  Jane  11.     Johnston,  &c.  against  Johnston,,  Ladx 

Logan. 

'  The  Lordly  in  consideration  of  die*  circumstances- of  the  ease^  and  particularly  the^ 
eautfe  expressed  ih  the  first  bond  of  corroboration^  fee  Ae  brother  renoundng^the  clause^ 
of  return  in  his  &ther^s  bond  oi  provision,,  which  was,  tiiat  failing  children  of  Mary-; 
Anne,  the  8000  merks  should  retorn,.  and  instead  of  that  clause  making  the  clause  to  re-^ 
torn  in*  case  of  her  dying  before  marriage,  and  in  the  same  Jked  granting  an  additioiiare 
provision  for  WOO  m^ks,  payable  indeed  at  the  finst  term  afker  Mary*Anne^s  marrii^, 
but  to  return  in-  case- of  her  death  without  children  lawfully  procreate  of  her  body,  and 
esusting  at  the  time  of  her  death,;-«>tite  Lords,  wene  of  opinion  that  die  graater  had  this. 
•«vcnt  in  his  view,,  and  as  his  sister  had  a  sufficient  portion,  the  8000  merks  for  a  marriage 
aetdement^  his  meaning  was,  tiiat  she  should  not  disappointthe  dause-of  return  by  assigning 
even  in  her  contract  oTmarnage,.  and  therefore  found  the  dause  of  return  still  eifectual 
notmthstandihg  the  said"  contract ;  and  the  said'  Miuy-Anne  Mwing  dready  assigned  the- 
money,  found  the  assignee.  Captain  Napier^  obliged,  upon  payment,  to  find  caution.  t<v 
Kpeat,^  in  case  the  condition  of  the  riettum  shall  exist.    Thia  was  unanimoua^ 

Ko.  17.    174a,  Nor.  ft       iLQKogamst  Hood.. 

Tfi^  Lodk  (6tb  Norasiber  17S9)  found  the  father's  obligement  to  the  son  in  tlic 
cfmttjaet  of  marriage  is. void  by  the  disaolutiod  of  the  mamage  within. year  and  day  witii-. 
out  issue,  and  that  the  son^s  asognment  conveyed  no  more  than  the  debt,,  m^  as  it  wast 
Jkm^.  President,.  Boyston,.  Minto^  MucUe,  :Aniiaton.. 
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LoitU»  (6tb  Noffemlber  1740)  altered  the  interiocutDr  of  6th  Norendber  1»t,  ana' 
ftund  that  no  port  of  the  obligation  b j  the  father  to  the  son  for  2000  merka  bang  pfo-. 
Tided  to  the  issue  of  the  numnage,  the  obligation  does^not  reacdve  by  the  dinolutbtt  of  the^ 
marriage  within  year  and  day.  Pro  were  lloystcHi,  Milton,  Minto^  Amiston,  Muilcle. 
dm.  were  Drummore,  Kilkerran,  Dun,  Baknmno,  et  eg«,-««nd  ao  it  canned  by  the 
President^a  casting  vote.    9di  June  1742,  The  Lotds  Adhered. 

No.  19.    1742,  Feb.  8.    ROBERTSON  ogaimt  Mrs  Jean  Kerb. 

See  Note  of  No.  6,  oore  Lxgitim. 

No.  20.    i  743,  Jane  4, 8.    Heirs  of  Stewart  of  Fhlsgil^  Campetiiiff. 

JusTiox-CirEBK  seemed  to  think  the  exduoon  of  Agnes  Stewart  in  the  tailzie  1710 
had  no  effect  by  the  law  of  Soodand ;  but  all  the  rest  that  spoke,  particularly  Amiston, 
thought  that  where  there  was  a  destination  of  succession  to  heir-nude  or  hdr-of-line  with 
an  exduaion  of  a  particular  person,  that  was  a  virtual  institution  of  the  next  ArnisUm 
observed  in  this  case,  that  as  to  the  wife^s  estate,  there  was  no  obligation  upon  the  bus* 
band,  but  a  ccmveyance  and  destination  by  the  wife,  by  which  the  husband  was  made 
fiar ;  and  the  question  was,  Whether  he  had  powers  to  alter  the  destination  .^— that  he 
could  not  alter,  so  as  to  prefier  strangers,  and  doubted  much  whether  he  could  eveti  jnefer 
the  heirs-male  of  the  marriage  to  the  heirs-of-line.  Kilkerran  thought  that  quoad  the 
conquest  he  had  power;— but  without  putting  a  question,  we  found  that  Phisgil  could 
not  prefer  Ins  own  daughters  to  his  son^s  daughters,  and  therefore  reduced,  4th  January 
1743.— 8th  June^  The  Lords  mm.  eon.  adhered,  but  with  a  further  addition  of  finding 
the  entail  inconsistent  with  and  m  JroMdam  iabulttrum »  which  we  did  at  the  pursuer^s 
motion* 

No.  21. 1744,  Jan.  IS,  31.  Miss  Mubbay  and  Cbsditors  of  Mb  Mubbat. 

See  Note  of  No.  13,  toce  ExxcvTCfm. 

No.  22.    1744,  Deie.  IL    Cbeditobs  of  Mb  Mubbay  againrt  Gbaham. 

* 

See  Note  of  No.  6,  voce  Locvt  PajriTMNTiM. 

No.  23.    1745,  Feb.  19.    Mbs  Tbakces  Kebb  agaitut  John  Youhg. 

See  Note  of  No.  14,  voce  Lcoact. 

No.  24.      1747,   June  SO.      Beatson  of  KiUrie  against  Maboabet 

Beatson,  ice. 

Aiovn  of  provinon  b3r  a  brother  to  hb  sbter,  payaUe  at  her  marriage,  jh*mmSm>  that  if 
die  should  hare  no  diildren,  the  fee  of  the  principal  sum  shall  fiJl,  aocnaoe,  and  pert«n ' 
to  the  granter  and  hit  heirs ;  and  she  having  aarigned  the  bond  to  her  husband  in  ocaifl* « 
deraliOD  of  the  settiementa  by  him  on  her;  both  of  them  chained  th^  brother,  who> 
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iiMpoided  bMHM  (if Ute  foteand^f^M^  WeOoi^llistdibraaditiWQftiiebwdeauM 
iMl  be  dMfiptbaUA  by  — eagning  even  m  a  oontnust  of  nmvi^g^  ;fr-4Nit  we  ihwglit  for 
the  irifeV  Moonary  mt  k  nug^  be  apealt  and  thai  ahe  ought  not  to  starre  while  that 
noiitfjr  was owfaig;  dbeteibiv  we  would  not  obhga  the  buahond  lo  fliid  Mutim  to  fqietit 
die  laooey  upoa  theMi^dltiotti  exbtiag^  because  ahould  the  wife  he  ledncad  to  h^ggV]^ 
the  eautioiier  would  femin  bound.  But  we  fouqd  the  hushend  obliged  to  gite  bi»  owD 
bond  to  repeat  ki  that  eveot,  i4ieiieby  there  might  be  execution  ngeinat  hie  efSwto  if  b^ 
any  had;  IMi  FelHroacy  17471  Butt  June  30^  we  aiteeed,  and  ohBged  Um  to  give  enulJMiii. 
The  Lords,  90th  June,  found  thet  this  bond  bttng  granted  by  At  hretheiv  ^m, 
srithout  anj  anteeedent  cause,  there^re  that  Muffaret  B^ataenVi  husband,  as  bsr  ssiigoe^ 
toM  not  uplift  the  money  widiout  cautisn  to  repeat  an  case  of  no  ohiidfeiL 

No.  25.    1748,  July  16.    Armsteono  0^an^  Johnston. 

■ 

'    In  a  contvaot  of  wiaivh^  bctsrixt  this  Johnston  fwd  one  Arwstpoi^ 
atron^  the  hride's  faoodicr,  and  another  Chfutopher  iMiatroiig,  brame  hpuipd  ^r  MQ 
itttKng  (^tocher;  and  the  hnshnwd  was  to  ba  bound,  m  cue  of  th^  wifef»  mf¥P9mf^9 19 
pay  her  L.10  steiting,  and  piwposed  one  ISearge  Jobniton  to  b9  OMlIt^       w)i^iP«#i^ 
present  The  contract  waaeoqpdfai||^y  MMitepiautyS^ 

Johnston,  the  husband^s  cautioner,  and  was  left  in  the  writar's  hand  to  §0^  i^  .s^gne4  j^ 
him,  and  till  he  got  payment  of  his  own  dues,— and  the  marriage  went  on :-— This  was  in 
1738,  and  the  int^hded  oautener,  Oeorge  J^ohnston,  is  noardead,  without  signing.  The 
husband  had  pud  the  writer,  and  got  up  the  contract,  and  charged  Armstrong,  who  is 
bound  for  the  tocher,  who  susp^fided.  '  fiti^dl^  Dnchnary,  took  the  writer's  oath  as  a 
depositar,  and  the  fact  came  out  as  above.  The  reason  of  suspension  was,  that  the  contract 
was  imperfect,  and  he  not  bound,  because  George  Johnston,  4he  husband's  cautioner,^  had 
not  ugned.  Strichen  found  the  letters  orderly  proceeded,  the  husband  finding  new 
caution  to  Ae  wife.  On  a  vedaiaiHig  hSD,  when'  sundiy  ^reoodtnts  were  ^uotM,  Armi^ptt 
(in  the  chair)  greatly  doubted  of  the  jntedocutar..  However,  in  respect  marriage  had 
followed,  whereby  the  wife  dispen^  with  Qeoi^  John3ton>  subscribing,  and  that  the 
suspender  had  no  interest  in  it,  therefore  we  adhered,  and  refused  the  petition. 

No.  26.    1751,  Feb.  26.    Mbs  Forrester  against  Bell. 

27th  Decemb^  1748,  E!Iiaabe&4SomnerMiHe^ii«s  married  to  John  Forrester,  without 

any  marriage  contract,  and  sometime  after  he  fell  ill,  and  28th  April  1744  executed  a  bond 

of  provision  for  his  wife  on  the  narrative  of  the  marriage  and  verbal  conditions  then 

agreed  on,  of  12,000  merks  in  liferent,  in  case  she  survived  him^  and  Xo  the  bairns,  ojifi 

or  more,  to  be  [Nrocreated  of 'the  marriage  in  fee,  whom  Ruling,  to  the  wife,  and  in  further 

attou^anade  over  Jiis filimtation in  JjanaioB,  and  iii  (he  same  jsr^  wof  :har  iivmv^ce 

4nade>0M^  to  her'lw-hbi»Aiold:furnituie,  aodihase  provisions  aie  d^dac^^to  j^rin  fitlia- 

4Beticb  to!her  of.ifil  tenae  of  kaBs,  iiatf  xir  tlrirdof.niovcafales;  aodk  ooUsWlfijd^tt^ 

ifiqiensing  widi^e  not  delivery ;  but.iio  mei^on  was  jotuufe  .bf  'his  |>nwant  akkHsse,  or 

danger  of  death,  and  at  the  same  time  he  consented  toa  testamentietflDiil^dbyjier.of 'Si'lM^ 

2(t 
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tion  of  5(X)0  merkfl  in  favoiii^  of  certain  fiieiidd,  and  he  died  a  few"  cliy«. after.  His  sifter 
confirmed  some  few  moveables  he  had  in  this  country,  and  BeU  became  cautioner  in  the 
confirmaticHi.  The  relict  recovered  decreet  in  absence  agsuiist  the  executrix,  and  then  ba^ 
sisted  against  Bell  the  cautioner,  who  allied,  that  this  bdmg  a  settlement  in  ocmtemfda* 
tion  of  marriage,  became  void  by  the  dissolution  of  the  marriage  within  year  and  day. 
Answered,  It  was  no  contract  of  mairiage,  but  a  donation  mortu  eoNsa,  being  then  on  death* 
bed,  and  given  over  by  his  physicians,  and  he  died  in  a  few  days,  and  it  contains  a  clause 
dispensing  with  the  not  delivery,  and  it  was  not  delivered.  It  was  revocable  and  alterable^ 
and  not  a  marriage  settiement ;  and  2dly,  Thou^'  it  were,  yet  parties  contractors  can 
dispense  with  tiie  year  and  day,  and  that  must  be  {»esiimed  to  have  been  his  meanings 
since  he  knew  he  could  not  Eve  a  month  instead  of  seven -months.  Minto  reduced  the 
bond  because  of  the  dissolution  of  the  marriage  within  year  and  day.  And  this  day  we 
Adhered,  ted  renit  President,  Drummore,  Minto,  &c.  I  was  for  the  interlocutor,  be^ 
cause  the  bond  was  plainly  in  contemplation  of  the  marriage,  without  the  least  insinuation 
of  his  present  sickness,  or  that  the  iqpprehension  of  deatii  was  the  oau$a  donanii;  on  the 
contrary  he  provides  the  fee  to  diildren  one  or  more  to  be  procreated ;  and  though  it 
proved  eventually  that  he  was  on  dei^h-bed,  yet  there  was  no  apfiearanee  that  he  knew 
or  supposed  it  at  the  time.  And  on  a  reclaiming  bill  and  answers  we  adhered,  16th 
July  1751,  though  the  petitioner  cAered  to  prove  that  the  physioans  had  given  him  ovei^ 
md  that  he  thought  himsetf  dying.. 


NEAREST  OP  KIN. 


Na  1.     1744»  Nov.  27^     C&ejditobs  of  Me  Hugh  Murbj^t  cgainst 

Hia  RsLicT. 

See  Note  of  Ncu  15^  voce  ExccuToa. 
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No.  1.    1186,  Jbn.  27.    Heirs,  of  Murdieston  against  Mrs  Lockhabt. 

The  question  was,  whether  total  rehef  was  competenl  againstany  of  die  repiesentativea 
of  Mur^esten,  or  onfy  partial?  It  carried  total.  Sonieof  us  voted  tivtal  against  Alexander 
but  only  partiusl  against  the  heir  of  fine,  William,  which  was  counted  as  total.  There^ 
alter  the  vote  was  stated,'  Whether  the  him  of  line  is  liaUe  in  toUdum  in  irlicff  and  it 
carped  in.  the  affirmative.. 
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Na  2,    17S6,  Dec  9.    Shaw^  and  Jack»  Her  Husband,  agaxnsl  Shaw. 

Thx  IxHrds  adhered  to  the  Ordinary^s  iDteilocutor,  sifter  pretty  full  reafloning,  and 
unanimously,  except  Drununore  and  the  I^resident ;  and  the  reason  was,  that  the  duposi- 
tion  bearing  the  money  paid  and  advanced  by  the  mother,  the  money  was  presumed  her 
money,  and  Uierefore  hv  oath  proved  suffidendy  the  depositation  agsunst  the  daughter, 
fhougfa  die  could  not  by  a  voluntary  deed  revoke  or  destroy  it.-  Viiit  M^Kenade^s  obser* 
vataons  on  the  act  1691. 


NON-ENTRY. 


No.  2.    1 748,  Dec  8.     Kapier  o^atn^/ Kincaid. 

Wx  agreied  in  opnion,  that  Miss  Cunningham  was  heir  of  the  Crqwn^s  vassal,  and« 
after  Najner^s  purchase  of  the  superiority,  of  Napier^s  vassal,  in  the  same  way  as  we  found 
19th  December  1740,  Sir  John  Camegy  against  Stuart.  *  But  we  thought  there  was  no 
process,  since  Miss  Cunningham  was  not  called,  and  her  asting  herself  did  not  supply  it. 

No.  &    1746,  May  — .    Captain  Chalmers  against  His  Vassals. 

The  Lords  (I9th  June  1746)  in  respect  the  Captain  was  qply  in  right  of  apprisingSy 
and  not  entered  h^  to  the  former  superiors,  adhei*ed  to  the  Ordinary^s  interlocutor,  find* 
ing  that  in  this  spedal  case^  no  retoured  duties,  or  non-entries,  are  due  to  him.  29tii 
Adhered,— retitir.  Justice-Clerk,  Minto,  Kilkerran,  Dun,  ee  me.  Bfaj  174B^  Upon 
appeal  affirmed,  because  of  the  uncertunty  who  was  superior. 


OATH. 


No.  1.    yiVly  July  15«    AiTCHisoN's  Assignee  against  Deummond. 

See  Note  of  No.  10,  toec  Adjudication. 

No.  2.    1 74 1,  June  5.    Repeesentatites  of  Baeclay  against  Coupee. 

Mb  Barclay,  in  counting  with  his  employer,  Mr  Law,  gets  credit  for  L.5&  sterbig, 
jpaid  by  him  to  Mr  Couper,  as  manager  for  the  Earl  of  Nortfaesk  in  the  sale  of  an  estate 
by  him  to  Mr  Law.  Mr  Couper  sued  Mr  Barclay  for  payment  of  this  L.50,  and  Mr 
Barclay  was  wining  to  give  his  oath  that  it  was  not  resting  owing ;  but  Mr  Couper  would 
not  take  his  oath ;  and  after  Mr  Baiday^s  death,  recovered  decreet  before  the  Sheriff;^— 
and  Drummore,  Ordinary,  affirmed  the  decreet  ^-4>ut  we  unanimously  alters^,  and 
found  that  Mr  Couper  behoved  to  prove  resting  owing. 

*  No.  5,  voce  M&MBKB  of  Pabliam£NT«. 


OATH  OF  FRUITY. 


BALD  Campbell. 

Thk  Lords  found  the  libd  proreable  ^  the  paitj^fl  oath,  and  found  that  Campbell 
might  bring  Stewart  as  a  witness  to  prove  his  exculpation  or  alleviation. 

No.  2.    1 747»  June  24.    Jjeak  Law  ogainH  Lundik  and  Lumsden.  ^ 

This  woman  sued  these  two  defenden  on  furmnhi^gH  to  them  by  her  deceased 
husband,  and  she  adduced  orie  witness  against  each.  One  d  them  proved  nothing* 
^he  other  proved  very  little^  and  she  then  Mapped  ttnd  rdfefved  imr'KUl  to  oath ;  but 
'Drumnunrey  Ordina^,  fdfler  lidvising  wiQi  us,  *foiinfl  ibe  losdh  df  party  not  wupelent  sifter 
acldudng  witnesses*  The  purser  reclaimed, ' imd ^fliift tltfy  tifstwe iBteted  asioflie  pro* 
cess  i^^Binst X.unclin,  wherein  Sjlkerran  odncuilred,  bcektseiiie "witness  piovril  noUiingi 
2dly,  we  also  altered  aa  to.  Lumsden,  wheron  Kilkerran  voted  agamat  the  present  inter- 
locutor, becaute  the  witness  in*(his  case  seemed  to  prove  somdKing.  Vewever  we^ound 
t^oth  di^dei^  ibUit'MiB^pMe^  fi^ 


1  ,      ^ttt     m*m 


S9±asfe 


OBLIGATION, 


No.  2.    1 734>  Nov.  28.    DiCKiE  offaimt  And£R8019's  Cb£DItob$. 


The.  L<N;d»  found  the  inhibition  ineflfectuid  quoad  futwra^  and  found  the  homing  also 
uieffectual ^ftM^f/uira iifter'tlie'dftle «f theh0raiiig4hM|rh bybrelhto  axccufion. 


.No.  8.    1 796,.  Feb.  2Q.  Bjchabdsoks,  &e.  cLganut  Craioi^nds. 

Ute  Ldnli'lbiind  4liaJ;*}UchardBon«i^  Mrs  Ch^qplaia  must  transfer  tKe  whole  debt  to 
'<?itoigaads  wi&out  itfi@r«adon>  against  either  JMair  or  Mecdbieston^othecwise  cannot  have 
-die  bcaefit  ^flhe  Ivansaotion  with  Cra^;ends.  The  oons^ueooe  i^hereof  is  that  Marshall 
itaMbeqpM&Betfl'Ofi  the  Ihtfd  share  ;  but  the;  remitted  that  to- the 


The  Lords  would  not  affirm  the  two  first  points  in  AmistonV  interlocutor  finding  that 
action  did  not  lie  on  the*  iiii«gii0d:«graemMit,  :|idr  seoendiy /<ioi  the  ratification ;  and  they   , 


seamed  mdeed  all  to  differ  from  the  Ordinaty ; — but  they  adhered  to  that  part  of  it  find- 
ing sufficient  eri^uce  that  the  defenders  had  performed,  and  found  there  was  no  necessity 
to  determine  the  othar  points. 


No.  &    I74i(,  Dec.9.    Sib  Jotm  AKSTf t77ms&  agmnst  MAOUTitAKSS  Qv 

.^  Ifote  of  }ip,.  1.  pqoe  ^rf^m^tiym. 

s 
'  I    ■  ■!       mTTot    IP     null  J    ^^.^ww^  XiH  !■      Mi    ^       I— ^^ 


No.  ^.    1734,  Dec.  17*    Weavers  of  Calton  against  Weavees  ot' 

Glasgow. 

Thx  Lords^  reduced  the  cMitract  tii  Mo.  My  reason  was^.^t^at  the  ^^vers  of  Glasgow 
had  in  efiect  giren  the  weavers  in  these  suburbs  an  exclusive  'privilege  which  they  could  not 
fkiy  v^  tjwt  being  .the  .basis  of  the  whql^  oontracjt  behoved  to  falL  Some  thought  the  act 
1692  concerning  trades  in  suburbs  was  13  desuetude,  to  which  I  own  I  could  not  agree^ 
because  many  dedaons  had  been  founded  upon  it  though  giving  it  a  different  construe* 
lion,  jMUrtly  between  ibe  weavcrs^of  Stkling  in  liS26, . the  Jieaven  in  Pjerdi  and  Bridgend 
in  1M9,  the  weaveis  of  StiriMUg  in  1671 ;  and. the  flaine.act  hfd.been  Uie  foundaibon  of 
^he tIebisiMis  between- the  wii^its-of  Edinbiuigh  and<£ortsbui^,iI\e  tailoBs^  sbo^nakers^ 
-&C,  Others  thought  the -oontradt  mig^t  subsist  in  part,««Uuit4ipQn  the. iqte it  ^earned  an 
above. 

No.  S*.    17S5,  Jan.  15.    Stalkeb:  n^in^t  Carmichael.. 

The  Lords  found  the  petition  as  to  the  usury  not  competent,  and  the  other  pointy  tbatr 
,t^  pontqif^t.wasi^l^st  j^a^Ht^  IJLherty^.not xelevant^.and ^er^oiiejtefu^  the  bi^U  witl^ut 
tansw^rs. 

'No.  4.    1735,  July  8.    ARCHiBAtLP  Gji^pN  o^ai^/  Fa^ri;oul. 

•  •  ■ 

'Tjw  £(»d»'£a^nd  'Arcbibald  Oillon  ithe  «edttit^s  oath  r  cunqpetent.  Sdljf,  They  'found 
Hiie ^iustees-dbCged-^to^piadueeihim  to  iUqione.. 

*  * 

•No.  5.    i705,  Nov.  W:    JbtrENETMEif'TAii.OR9  ii^§mMt  ^Vhe  MaATER' 

'Tailors  oe  IEmnsurgh  and'Canongate. 

>frBnpr>^e^loQitor».§(ka.l§irthfr,fip]»dj*ft,^        VP^^SSmff^y.k^^^.^  %«- 
(bre  refused  the  bill 
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No.  6.    1 736,  Jan.  15.    Corsak  offaimt  M'Gowan  of  Meikleknox. 

The  Lords  adhered,  aBd  I  thought  his  being  agept  was  per  te  suffidient  to  cut  off  the 
eases,  not  only  because  such  purchases  hy  tm  ordinary  agent  agtdn3t  hb  client  are  conirv 
banos  marta^  but  also  upon  the  L.  84,  §  uU.  D.  Dt  empt  Vend.  But  my  difficulty  was  that 
he  had  in  effect  his  client  Corsan'^s  consent  by  the  disposition  and  ratification,  and  till  that 
was  reduced,  as  in  trust,  or  as  fraudulent,  the  purchase  of  the  debt  could  not  be  reduced ; 
but  that  difficulty  was  removed  by  M^Growan^s  lawyers  owning  that  that  was  under  back- 
bond. But  we  remitted  to  the  Ordinary  to  hear  whether  M'Growan  could  take  the  bene- 
fit of  the  eases  in  support  of  other  debts  that  fell  under  the  inhibition,  15th  Janury  17S6. 
The  Lords  (3d  February)  adhered  to  the  Ordinary'^s  interlocutor  finding  that  the  posses- 
sion must  be  ascribed  to  Hairdeugh^s  adjudication* 

No.  7.    1 736,  Nov.  16.    ScouGAL  and  Young  ogainH  Gilcheist. 

Thk  Lords  found  the  reason  of  suspension  relevant,  that  the  chaigers  at  the  time  of 
the  purchase  knew  the  goods  were  uncustomed  or  prohiUted  goods  within  the  meaning 
of  the  statute,  11  Geo.  I.  Cap.  ult 

\*  The  case  Cockbum  against  Grant  llth  and  21st  November  1741  here  referred  to,  is 

mentioned  as  follows : 

Thia  question  is  anent  the  sale  o(  prohibited  goods.  Whether  action  lies  for  perfoiai- 
«mee  or  damages  ?  the  very  question  determined  16th  November  1736,  Young  against  Gil- 
christ; and  we  found,  as  we  then  did,  that  there  lies  no  aetion  for  performance  ordamages, 
remt,  Royston,  Amiston,  and  some  others ;  but  for  the  judgment  were  President,  Justice- 
Clerk,  Drummore,  Kilkerran,  Balmerino,  Monzie,  Murkle,  Leven,  ei  ego ; — and  Slrt 
November  adhered,  and  refused  a  bill  without  answers.  . 

No.  8.    1 736,  Nov.  SO.    Beo  WN  of  Carsluith  against  Muir  of  Craig. 

The  Lords  adhered  to  the  Ordinary^s  interlocutor  finding  the  bargain  neither  usurious 
nor  iQegal,  but  found  that  the  obligation  subasted  only  during  the  two  granters  lives.  I 
think  the  first  part  of  this  interlocutor  very  doubtful ;  but  I  am  told  there  was  no  vote, 
-*for  I  was  in  the  Outer-House.— >lst  July  1736. 

The  Lords,  30th  November,  altered  the  interlocutor  between  these  parties  of  lat  July 
last,  finding  the  contract  anent  the  sale  neither  usurious  nor  unlawful.  They  did  not  ia» 
deed  think  it  usurious,  but  they  thought  it  ma/t  exomp/t,  that  it  should  be  an  express  condi^ 
tion  of  aloan  of  money  that  the  lender  should  not  only  have  aright  of  preemption  of  lands, 
(which  may  perhaps  be  lawful,  if  at  the  market  price  when  the  lands  come  to  be  sold) 
but  that  he  should  have  it  at  a  definite  price ;  and  that  such  contract  was  reducible  upon 
the  same  grounds  of  law  as  the  pactum  kgis  commtssorut  in  pignoribuej  or  taking  a  premium 
for  becoming  cautioner,  viz.  that  it  was  coiUra  hmot  moree.  Therefore  they  found  that 
this  contract  quoad  the  sale  was  cmUra  banoe  mar$$  and  not  binding. 
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No.  9..  1787,  Jan  9,  19.      Murray  tLgaimt  Cowan. 

A  CASE  was  reported  bj  Lord  Minto  of  a  suit  at  the  informer^s  instance  upon  the  act 
against  gaming  9mo  AwMt  for  triple  value.  A  defence  was  proponed  upon  the  statute  (rf* 
limitations  in  Queen  Elizabeth^s  time,  which  respects  future  as  well  as  bygone  penal  sta« 
lutes.  Answered,  That  the  statute  of  limitations  did  not  reach  Scotland  thought  it  regu<^ 
lated  the  act  9iio  AnntR  in  England.  The  Lords  repelled  th6  defence.  Dun,  Monzie^ 
Murkle,  tt  ego^  did  not  Tote.     10th  December  1796. 

The  question  between  these  parties  marked  IQth  December  last  was  it  seems  only  upon 
a  report  for  advice,  and  this  day  I  am  told,  (for  I  was  in  the  Outer-House)  the  Lords  on 
bill  and  answers  adhered  to  the  Ordinary'^s  interlocutor.  Royston  was  for  fmding  that 
the  statute  of  limitations  did  not  extend  to  the  gaming  act,  but  they  say  the  interlocutor 
is  general  adhering. 

No.  10.  1740,  Jan.  25.  CoRNEUiTS  NuLsoN  flg'a&wi  BuucE  ofNew  Grange; 

The  Lords  found  the  game  act  9no  Jmue  not  competent  against  the  onerous  indorser» 
to  a  biB  of  exobange,  agreeably  to  two  judgments  given  in  the  Courts  of  Westminster^ 
and  indeed  to  the  principles,  of  law.-*-N.  B.  Though  pnoe  we  admitted  the  cedent's  oath 
against  the  ass^ee  upcm  that  act,  yet  that  interlocutor  was  stopped  on  a  reclaiming  peti- 
tion and  never  determined. 

No.  11-    1 740,  Nov.  6.    WiLKiE  against  McNeill, 

The  Lords  were  of  opinion,  that  setting  aside  the  qtiestion.  Whether  bargains  concern^ 
ing  run  goods  are  at  all  lawful  ?  the  interlocutor  in  this  case  was  wrong,  because  the* 
brandy  truly  was  delivered  by  Wallace  the  seller  to  Wilkie,  the  joint  purchaser,  which, 
was  the  same  with  delivery  to  McNeill  The  President  indeed  thought  the  merx  was 
ittictta  and  not  binding.  But  the  Court  were  all  of  a  fSlBereht  opinioii^  and  therefore 
found  McNeill  liable  fbr  the  sums  in  the  biH,  with  a  proportionable  abatement  effdring 
to  the  ease  that  Wilkie  got  fSrom  Walface ;  and  they  Aought  thedeeisbn  betwixt  Young 
and  Gilchrist  and  the  act  on  which  it  was  founded,  has  no  connection  with  thia^case  he^ 
cause  of  the  delivery .r—X8th  November  The  Lords  a&ered  without  answers^ 

No.  12.    1 74Q^  Not.  7.    Robe&t  Biggar  against  Sib  Robset  PEi:MGi.£. 

See  Note  of  No.  15.  voce  Abesstmxnt. 

« 

No.  is.    1741,  Feb.  la.    S*ewaet  against  Hvslop  and  Oler^. 

Tisx  Lovds  found  a  reason  of  reduction  upon  the  gain^  act  9no  Jmd^  not  proveable  by 
wtBassea  ^gtfiost  aaonescHis  iiidocaee  to  a  bill  of  exchange.. 

No.  14.    1748,  Jidy  l^  1%    Coull  against  Cramijdond.. 

The  question  was,  Whedier  the  L.4.  lis.  part  of  the  bill  of  L.9.  lis.  granted  in  1729^ 
fell  under  the  game  net  P  fen;  if  it  did  not,  then  that  faUl  ajc»d>  inteirest  tatbe  dute  of  tfee 


SIB  pActusi  iLLicJtruM.  ^^EicMtV  mtu 

L.30  sterling  bond  in  October  1733  with  the  L.80  sterling  then  advanced,  was  more  than 
the  sum  in  that  bond,  and  therefore  though  the  two  small  biOa  for  L.  J  aterlitig  and  l(lf& 
were  Undoubtedly  game  debts,  yet  the  abatement  given  was  more  than  these  two  sums, 
and  no  part  of  the  sums  in  the  bond  oould  be  said  to  be  won  at  play ;  and  the  fact  ad  to 
the  L.9.  lis.  was  that  L*5  was  an  old  debt,  L.4.  lis.  was  lent  in  the  taverpjr  but  befora 
Crammond  and  Bro^vn  began  to  play,  and  Graham  swears  before  he  knew  ttutt  they  wer^ 
to  gaii^^,  Cratflmond  having  called  him  Graham  to  another  room  for  that  end,  though  it 
would  seem  that  Crammond,  Brown^  and  he  had  been  playing  at  high  junks  even  before 
that  loto  of  the  L.4.  lis.,  which  determined  the  Court  to  think  that  the  L.9.*  lis.  bill  fell 
und^r  the  the  game  act  ;-<-«nd  therefore  they  adhered  to  Drummore^s  interlocutor,  and 
reduced  the  L.30  sterling  bond  in  Mo.  12th  July  Refused  a  reclaiming  bill  and  adhered, 

/ 

No.  1 5.    1 745,  July  16.    Magnus  Bain  against  Thomas  Ande&son. 

Ws  found  as  we  did.  6th  November  1740,  (No.  11.)  that  run  brandy  is  not  merx  illicitae 
and  that  if  it  is  bought  and  received  action  lies  for  the  price. 

No.  1 6.     1 745^  Jan.  26^  Feb.  d.  Loeb  LdTAr  agnimt  Feazer  of  Strowie. 

At  advising  this  reclaiming  bill  for  Strowie,  and  answers  for  Lovat,  Strowie^s  proeora* 
tors  produced  the  record  of  Chancery,  containing  a  lemisdon  to  Lovat,  Strowie,  &c.  in 
1700,  and  thereupon  several  changed  their  opinion,  tinker  quo*  ego^  and  the  intertobator 
was  altered.     8th  February^  Adhered. 

Kb.  17.    1745,  July  12.  Earl  Petebborrow  ^igainst  t>R  ABERCROMBtE. 

• 

Tmsi^ueftbn  was  about  the  vdidity  ^f  an  English  double  bond  of  L.1600  hy  Lord 
Peterboryow,  then  Lord  Mordaimt,  to  the  Doctor  in  1730.  The  case  wlis,  that  the 
Doctor  gate  LoMi  Moidaunt  L.910,  for  which  this  double  bond  was  granted,  Xhe  oondi- 
tioh  whereof  was,  that  if  Lord  Mordatint  should  die  before  his^grandfather^  Lord  Peter* 
borrol^,  (who  was  then  about  75}  or  if  in  two  months  after  Peterborrow^s  death,  he 
should  pay  L.840  sterling,  the  bond  riiould  be  null.  This  bond  was  quarrelled  as  usu- 
rious ;  and  8d)y,  on  the  bead  of  feaud.  We  generally  inclined  to  restrict  it  as  caiUra 
bono$  mcrts^  to  the  principal  and  interest ;  only  the  President  thought  there  should  also 
be  Mftne  aBbwuoe  for  the  Md  chance  ;4>ut  it  being  suggested  4hat  such  a  bond  has  been 
lately  set  ande  in  Chancery,  we  delayed  for  a  month,  that  some  evidence  might  be 
brought  of  this.  Amiston  thought  it  would  be  no  great  stretdi  to  find  it  usurious,  9th 
June  1745.     Fide  18th  July,  where  precedents  from  the  Chancery  were  l^d  before  us. 

-Now  (12th  July)  a  condescendence  was  laid  before  us  of  precedents  from  tlie  "Court  of 
tlhancery,  and  thereupon  the  Court  uhanimouBly  restneted  the  bond'to  liie^Mljpitalluid 
interest ;  but  then  we  thought  die  ihdtley  shdulil  he  readity  paid  ;*-«^ei«fiane  we  Ataak 
the  bond  might  be  redeemed  upon  payment  of  prindpal  truly  advanced,  and  interest 
thereof,  any  time  before  Whitsunday  next,  without  any'oosts  before  «dHs  time;  Inltili 
case  of  tibt'paymeilt  at'that  time,  decerned  ^fdh*  die  whole  siMa!BMMrmaUe>by  payment  of 
principal  aiid  faitd!e«t,  land  costs ^hereidWr  %o'lfe  k 
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No.  18.     1745,  July  24.     Snt  Geobg^  M'Kekzie  ti^aimt  Robert 

Hamilton* 

TTuE  liOrds  found  tbe  objections  agunst  a  bill  founded  on  the  game  act,  not  competent 
if^ttbut  an  pnerom  indonee^  to  lie  proren  by  tbe  iadorser^s  iMtth,  as  wedid  formerly,  25th 
Janiuny  174Q,  Ndaon  i^akist  Bmoe  of  Newgraoge.  2dly,  That  the  clause  in  the  aot 
aamt  the  L.1:0,  conenned  only  the  case  of  veady  mmiey  lost  and  paid  at  the  gaming ; 
but  that  a  biH at  other  security  forihe  smalkst  sua  lost  at  gaoie  is  T<Md  and  UttU. 

Na  19.    17475  July  17.    Ramsay  agcumst  Addseton. 

KiLKSERAN  had  found,  that  the  Custom-house  officers  may  sue  before  Justices  of  Peace 
for  condemnation  of  brandy,  that  yet  the  person  from  whom  seized  cannot  sue  the  Custom- 
house officers  before  the  Justices  of  Peace  on  the  act  6th  Ann® ;  and  we  Adhered. 

No.  20.  1751,  June  14,  July  16.  The  Treastjeer  of  Herriot^s  HosrrrAr- 

against  Gardener  of  Herriot^s  Garden. 

Davii>  Wasmbl,  irtio  teriag  ft  .tack  ^  IS  years  of  Herriot's  Work  Ganlens,  iriih  a^ 
Kmitatioiithathefsevait  AeoBeof  jdl  such  diveraioBB  as  idkeB,  1m>w1  and  nog,  and 
pennyrtanu^  •  8tc.  and  ihall  aat  jwatare  hptges  or  oovs  in  •die  ^aUes  of  the  said  gardeB» 
adatractsd  MMb  Mr  Lmpe,  musaiau,to^e  faaoi  the  w&df  Ike  inner  garden  for  niuac4 
antertaitiaieBts  4unng  die  anannMr^aeasMii,  for -whsdi  fwiqiose  a  theati^e  for  the  music  was 
erected  aa  the  uiddk  4xf  die  gaiden,  and  adfcrtisaMeata  at  Is.  the  penon  issued,  after 
the  example  of  Raneieigh  and  VauxhaU  gardens ;  upon  which  the  Treasurer  of  the 
B«^tal  and  Fniciti«eaiuFkRHl  OMmiplafnad  Id  Ae  HagsUaies,  who  found  Ittp  he  hi^y 
prejudicial  to  the  inhabitants  of  the  city,  contrary  to  the  meaning  of  the  act,  and  detri« 
mental  to  the  Hospital ;— of  which  sentence  a  lull  of  suq)en8k>n  was  exhibited  to  us ;  and 
the  gardener  alleged,  that  by  his  lease  he  was  only  obliged  to  debar  those  diversiona 
that  withdrew  from  thdr  employments  the  meanest  sort  of  people,  whereas  musical  enter* 
tainments  were  for  higher  rank ;  that  such  diversions  had  been  authorized,  at  least  con- 
nived at  in  the  gardens,  and  guard-soldiers  placed  to  keep  off  the  mob  even  before  his 
lease ;  that  the  diversion  was  innocent  and  lawful,  and'  encouraged  by  the  best  people  in 
the  south  part  of  the  island,  and  cannot  be  restricted  without  a  statute ;  that  entertain- 
ments of  the  same  kind  are  aBowed  in  houses  in  this  town,  and  are  equally  lawful  in 
open  air;  and  there  can  be  no  prejudice  to  the  Ho^ital,  whose  boys  can  have  no  access 
there.  In  the  answers,  this  was  said  to  he  pr^udidai  to  tbe  gardens,  to  spoil  the  walks, 
ke. ;  that  it  was  hurtful  to  th(e  boys,  but  espedally  as  the  hour  was  m,  at  night,  the 
hour  for  prayers  in  the  Hospital.  But  the  chief  ob^ecdon,  as  it  appeared  to  me,  was, 
that  it  had  an  evident  tendency  to  debauch  the  young  people  in  this  town,  to  bring  about 
•clandestine^  imprudent,  unreasonable  marriages,  and  even  worse.  Upon  the  question,  it 
tarried  to  refuse  the  Inll ;  wherein  I  did  not  vote,  because  I  had.never  seen  any  of  these 
entertainments,  and  knew  .not  whether  they  tended  to  |Hfomote  debauchery  and  lewdness 
or  not    Fro  wer^  besides  ^the  President,  Drummore,  Strichen,  Justice-Clerk^  Woodhall^ 
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Leren.  Co*,  were  Milton,  Minto,  Shewalton.  But  Murkle  and  Eilkerran  did  not  rote. 
16th  July,  They  Adhered.  • 

« 

No.  22.     1751,  Nov,  12.    Stewaet,  Surveyor-General,  against  Lamont- 

The  tenants  of  Lament,  and  eight  other  heritors  in  Argyleshire,  having  committed  a. 
great  riot  on  the  Custom-house  officers,  the  matter  was  compromised  by  their  masters  with- 
the  officers,  ^ith  consent  of  the  Commissioners.  They  paid  damages  and  expenses,  and. 
entered  into  a  bond  each  for  his  own  tenants  to  Stewart  of  Surveyor-Gieneral, 

that  no  person  in  their  respective  lands  should  for  seven  years  be  concerned  in  running  or 
smuggling  any  kind  of  foreign  spirits,  black  cattle,  or  Irish  meal,  against  the  laws  made 
or  to  be  made,  under  the  penalty  of  L.100  sterling,  to  be  paid  the  said  William  Stewart, 
or  his  successors  in  office,  or  to  the  Collector  of  Customs  for  the  time,  for  every  such  de- 
linquent or  delinquency,  which  might  be  proven  by  confession  of  the  delinquents,  or  by  wit- 
pesses,  and  cognizable  by  the  Sheriff  of  Argyleshire,  or  his  Deputes,  in  a  summary  way  by 
petition  or  supplication,  or  otherwise,  dated  February  1743,  and  signed  by  seven  of  those 
Grentlemen«  On  this  bond  a  suit  was  brought  before  the  Sheriff^  and  being  advocated, 
was  by  Strichen  remitted,  with  instruction  to  take  the  proof  before  answer,  and  to  allow  a 
Joint  proof.  But  on  a  reclaiming  bill  and  answers,  we  this  day  found  that  the  bond  was 
iQegal,  and  could  not  produce  action.  We  thought,  if  this  was  considered  as  a  bond  foit 
the  King^s  use,  it  ought  to  have  been  in  the  King^s  name,  and  then  must  have  gone  to 
Exchequer ;  but  which  was  worse,  it  was  imposing  penalties  on  the  subject  againt  law  ; 
but  if  it  was  considered  only  as  a  conditional  penal  bond  to  a. private  subject,  then  he 
could  not  sue  for  the  penalty  further  tlian  he  bad  interest,  which  was  none  at  all. 

No.  23.  1752,  Jan«  14.  Scott  HcPBintK  of  Kingston  against  A.  Strvart. 

Ik  the  time  of  the  Rebellion  Stewart  of  Ardshiel  and  the  deceased  M'LachTan  of  ifhat 
Ilk  were  sent  to  levy  the  Cess  of  East  Lothian  ;  and  the  deceased  Hepburn  of  Kingston 
having  refused  to  pay  any,  they  took  bim  prisoner,  entered  his  house,  broke  up  his  cabi- 
nets, and  took  out  L..740  sterling  in  gold  and  silver,  which  they  carried  to  Haddington 
vithout  counting,  and  th^  called  for  some  people'of  note  in  the  place,  and  even  a  notary, 
and  counted  the  money  ;  and  some  days  thereafter  sent  a  bond  by  the  young  Pretender 
under  the  style  and  title  of  Charles  Prince  Regent ;  this  bond,  I  say,  M^Lachlism  sent  to 
Congleton  a  friend  of  Kingston's  to  be  delivered  to  him.  Ardshiel  was  attainted  of  trea- 
son, and  his  estate  vested  in,  the  Crown  from  34th  June  1715,  so  that  GttTe  redress  was  to 
be  expected  from  him  ;  but  M^La^hlan  wa3  kiljed  at  the  battle  of  Cullbdien  and  th^eby 
escaped  being  attainted ;  and  therefore  Scott  Hepbuim  as  executor  to  Kingston  sued 
M^Lachlanl's  sop  and  heir  for  payment  of  the  mom^y..  The  chief  defence  was  that  this 
was  actio  penatis  ex  dtltcto,  and  therefore  mm.  tramil  in  lutredes.  I  was  Ordinary,  and  gave 
an  act  before  answer  for  both  parties  to  prove ;  and  the  proof,  after  two  days  debate  at 
the  Bar,  was  this  day  advised.  It  appeared  pretty  clear  from  the  proof  that  Ardshiel 
had  the  thief  comniai)d  of  the  party,  but  that  M^Lachlan  was  the  principal  man  of  busi- 
ness, and  that  it  was  h^ppy  for  the  country  that  he  was  so.  The  defence  was  that  above 
'  99eQtioQQ<}  brvxched  out  into  many  parUculars^  and  many  authorities  quoted  on  both 
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mdes.    But  the  Court  ikm.  cbn^  found  the  defender  liable  for  the  principal  sutn  with 
interast  and  expenses' of  process.     I  was  in  the  Outer-House  duiing  tliis  day^s  debate, 
'  (98d  January  1751)  and  gave  no  opinion. 

17th  'December  1751,  Scott  as  executor  decerned  to  Hepburn  of  Eikigftton  sued 

M^Lachlan  for  L.700  and  some  more  robbed  from  him  in  October  1745,  when  his  father 

M^Lachkn  levying  the  Freitender*s  Cess  in  East  Lothian,  and  for  which  M^Lachlan  sent 

the  yoUng  Pretender's  bond  to  a  ftiend  of  Kingston ;  and  on  a  proof  led  and  litigious 

debate,'  the  defender  as  h^  was  found  liable.     Scott  then  applied  for  confirmation,  but 

was  opposed  by  a  brother  and  sister,  who  claimed  as  nearest  of  kin,  upon  which  he  pro^ 

duced  a  writing  by  Kingston,  which  happened  to  bear  even  date  with  the  young  Pre- 

'  tender^s  bond,  assigning  the  money  to  the  pursuer^s  father  for  his  behoof,  and  requesting 

'  the  father' to  call  for'  and  require  pajnoo^nt  of  the  money,  wherein  he  describes  the  money 

'  thus,  "  L.74IO  i^p[«ed  upon  to  be  levied  by  Colonel  M^Lachlan  for  behoof  of,^  &c.— then 

'  give^  the  young  Pretender  all  the  titles  assumed  by  himself.     This  pleaded  first  as  evi- 

'  dence  that  the  money' was  paid  voluntarily ;  but  that  we  repelled  on  the  4di,  in  respeet 

*  of  the  proof  of  force*  brought  in  the  process.     Next,  some  of  lis  had  a  difficulty  whether 

process  could  be  sustained  on  sudi  a  writing,  particularly  Kilkerran  andPreudent,  (which 

last  thought  it  evidence  of  voluntary  payment ;)  but  as  the  money  could  not  thereby  be 

forfeited,  and  all  the  question  was  whether  it  belong  to  the  pursuer  or  his  brother  and 

sister,  we  thought  that  this  deed  was  a  sufficient  proof  of  his  will  that  the  pursuer  should 

have  it ;  and  the  purpose  of  the  deed,-  and  circumstances  of  the  person  were  some  sort  of 

excuse  for  the  treasonable  expressions  in  it   The  Pretender  was  then  in  possesion  of  this 

country,  and  this  deed' intended  9a  a  title  to  solicit  payment  from  him,  and  therefore  he 

behoved  to  g^ve  him  the  titles  that  he  assumed  to  himself. 

14th  Jan\uuy  1758,  On  a  reclaiming  biU  against  the  interlocutor  marked-  17th'Decem- 
ber>  and  answers,  and  after  callifng  the  parties.  Whether  they  could  oflfer  any  other  proof, 
'  besides  this  odd  asngnation,  of  Kingston's  disloyalty,  or  his  being  reputed  a  Jacobite  ?  we 
so  far  adhered  to  the  former  interlocutor,  as  to  find  that  notwithstanding  this  assignation 
there  was  sufficient  evidence  that  the  mon^  was  by  force  taken,  from  Kingsttm.  But  on 
(he  second  point  both  Milton  and  I  and  others  alteredour  opinion,  and  by  a  great  ma- 
jority fcHind  that  no  action  could  be  sustained  on  this  assignation.  I  thought  it  deserved 
to  b^  burnt  by  the  hands  of  the  commoQ  hangman^  «nd  therefore  could  not  be  the  title  of 

«n  action. 

..  .       •      .  »    •  •     • 

No.  24.    1 752,  June  8.    Earl  of  Galloway  against  A«  Stewart, 

'  The  Lords  found  that  action  did  not  fie  oH  a  bond  granted  in  order  to  procure  to  the 
granter  the  King^s  remission. 

No.  25.  1752,  Feb.  7.  SiK  MiChael  Stewart  o^fain^  Earl  Dundonald. 

In  1698  when 'John  Lord  Cochran  had  two  sons  alive,  William  Cochran  of  Kilmaron- 
nock,  his  unde,  gave  a  bond  to  Mr  John  Stewart  of  Blackball,  bearing  for  a  certain  sum 
of  money  received  to  pay  100  guineas,  how  soon  he  or  Yam  of  his  body  should  succeed 
to  the  honours  and  estate  of  the  Earldom  of  Dundonald.    Sir  Michael  sued  tlie  present 
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Sorl  the  grandaoii  of  the  General  for  the  jnonejr^  for  that  hia  Iktfaer  ThoiBUis  flie  «r  of 
Kilmaioimock  succeeded  to  the  honours  and  estate  in  ITSG,  and  daimed  pesaal^  and 
annuakent  from  the  term  of  payment  in  terms  of  the  bond.'  The  defenees  pleaded  awpe 
that  he  had  not  succeeded  to  the  whde  of  the  estBte,  for  thai  part  had  been  sold,  and  a 
great  part  evicted  by  the  Marquis  cf  Clydeadaley  noir  Buke  of  HamiltDDy  on  a  bond  of 
taSaie  by  Earl  John  in  favour  of  his  daughter  in  1716.  I  rtparled  the  cBse,  and  the 
Court  took  it  upon  a  difl^nt  footing,  tiiat  the  bond  was  amtra  io$m  BMiti,  that  it  tras 
cuptart  wOum  mortis  mventtSy  and  at  best  can  be  no  better  tiwn  die  howl  dut  jQr  Afaor- 
crombie  took  ftom  Lord  Mordauot  on  payment  of  U300  to  pay  inai  laJSOO  on  his  aoe- 
eeeding  to  Eail  Peterbcnow  his  faAer,  (No.  17.)  where  after  the  example  of  sundry 
English  precedents  in  Chancery  we  gave  the  Doctor  aa  more  dian  his  ISOO  and  intenst 
of  it  Therefore  did  we  know  in  this  case  the  awn  p«d  by  Mr  John  Stewart,  we  could 
give  him  no  more  than  that  sum  and  interest  of  it,  agreesUy  to  the  decision  in  the  caseof 
Lord  Mordaunt;  and  acoosdiBgly  we  found  tUa  bond  void  and  null,  xmanmgiQ  the 
considemtkyn  of  the  Court  whether  ^le  pucsuer  ong^  te  be  nepaid  what  nwney  was  piod 
jbr  granting  the  bond,  the  pursuer  pixmng  thesanie,  SSdDecsasber  17fi&  7th  Eefanieiy 
1758,  The  Lords  adhered  by  the  Fiesidmit's  casting  vole* 
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No.  2.    1 740»  Jan.  22.    Maxwell  against  Maxwell* 

The  Lords  sustained  the  title  notwithstanding  the  olgeelkm.  There  weie  two  ques. 
lions;  First,  Whether  there  can  bean  «]^udicBftii)n  against 4he  Ptot^ 
to  enter,  or  if  the  benefit  given  by  the  actof  BaifiaBent^caRoidy  be  by  aeiwiee?  8cBy^ 
Whether  this  point  is  already  determined  in  fHoB  cause  ?  As  to  ^  lirAIhe  Plpesident  and 
Dun  were  dear  diat  there  could  be  no  acgudication,  4)ut  "therest  seemed  to  be  of  s^liift- 
Tent  ofnnion,  and  I  own  I  had  dSBicmky  whetfaerlSiere  ee«dd  be  an  aigfa£mj60a  «l4ie 
instance  of  a  oonnnon  creditor,  andhadfioft  feraed  a  judgment  ^i^ott  thalpeint;  but! 
thought  where  such  adjudication  was  on  the  apparent  heir^s  bond  to  make  u^a  ude  to 
the  estate^  it  was  competent^  the  act  allowing  his  title  to  be  made  by  senrioe  or  other 
legal  means.  As  to  the-second,  though  die  pduit  had  been -detanuned Ibnnecty^  and  in^ 
Ihe  case  of  Murray  of  Cenheath  it  was  even  found  that  aa  a4)udicatkm  against  the 
Popsh  heir  was  null^  and  though  both  the  olgections  and  interlocutors-  in  tins  cause 
plainly  supposed  it  so,  that  sustaining  the  objection  would  make  the  former  procedure 
jidiculous,  yet  the  abstract  point  wasnot  formally  determined  Jior  indeed  objected  i<-— 
therefore  we  waved  finding  it  cBrectly  res  judkaiay  but  sustained  the  title  in  general  as 
aHove. 
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No.  1  •    1 758,  July  1 9,  Nov.  2 1 .    Kerr  against  Struthers. 

Kbmm  at  iaSA  ia  tiie  Inds  «iid  JwcQiiy  pf  LiM^efiQj^ogmpi^b^diii^  tjlie  I^iitjs  of 
Maxtoim  and  Newthorn,  pursued  reductipn  and  improbation  against  Struthers  of  hU 
rights  Vl  ^e  lands  of  C^eipuir  ^d  Kirklandside.  Alleged,  The  pursuer  produced  no 
infeftment  in  these  lai^l^  and  therefore  had  no  title.  Answered,  They  are  part  to  New- 
thorn ;  which  the  defepder  denied.  WoodhaQ  pronounced  an  act  for  proving  that  they 
iM^  part  of  Npwthom.  3y  the  proof  it  .a|q)e9rc^  that  they  were  quite  surrounded  by  the 
laijids  of  Newthom  ^^pcept  cm  ope  side ;  apd  when  the  house  or  cottage  upoit  the  lands 
became  ruinops,  that  the  heritor  liy£|d  in  ^  potti^  in  the  town  of  Newthom,  which  seemed 
also  to  be  a  part  of  the  defender'*s  Iqp^  ;  and  since  the  defender  bna^ht  no  sort  of  evi- 
dence either  Jby  phaptersior  infeftments,'pr  eyen  {ly  witiiessea,  &at  diey  were  reputed  part 
of  anothfr  tenem^t^  or  he)d  of ^noth^.  supjeripr^  \^t  r^ted  his  defence,  diat  the  pursuer 
had  not  proivji}  them  part  of  Ibe  I)arany ;  the  Court  thought  the  atuatioi^  of  the  lands 
su^cicpt  ^  prMume  that  they  were  part  of  ^wthorn,  and  therefore  sustained  the  purs> 
suerls  tiiti^.    ffU^i  Jfgy^pobfff  1753^  ^Itered^  and  found  no  sufficient  titJe^ 
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No.  1.      I7S4^  Feb.  6.      James  and  William  Henderson  against 

Henderson. 

Ts£  Lords' aTteved^  to  4ain  «id4»als,  and  adhesed  to  the  Ordipaiy^  int^gcutpr 
findrng  theiapi  due^  wA  adjiered  as-  to  prices^  finding;  tl\e  current  prii^^,  or  prices 
xQoeived. 


No.  1786,  Feb.  12:    Lady  Ratter  against  Sinclair  of  Ratter,  Her  Son. 

Thb  Lords  found  thai  appofeilUhdir^  possessii^  his  .jHDedeees8ors>jSstat(?»  {without  anj 

*  other  title  than  .appanenc^  iS'fiot  liable  to  the  debts  of  his  immediate  predecessor,  who 

died  4Mtinffiflk»  hut  .irasjiiiQn&fthw  three  ^ars  in  possession,  since  he  was  not  served  heir 

'to.hisJCsmotiQr  ppjdftWWySj  .<|iQr  had^gnadjudicatipn  on  his  owp  Ipond  in  the  terms  pf  the 

.UM99S^  .^tb  ibwW7  I7d&r9-.Ki£^  Jl^  Peliruaiy  infroy  when, the  Lp^ .adhered. 

AfiteriUU  canud^ratipAof  the  fs«s^,  ii;i^  #qiiie  hea^jng^^t  the  Bar,  tl^e  JL^s  ,(12th 
« Eebruarj^  «l^lh«se4:to  Uwr  im^locHfer:  j(^  8tli, J^wy^ioj^  most  unwiUin^Ij,  becfiiiae  it 
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makes  the  first  daose  of  the  act  1695  of  little  effect ;  but  there  were  agunst  it  NewhaU, 
Justice-Clerk^  Haiuing,  Dun. 

*^*  The  Lords  refused  as  to  tlie  son  being  liable  tit  vahrum^  but  gave  the  Lady  another 
aliment  of  L.50  sterling.  The  answers  were  in  the  wrong  with  respect  to  the  terms  of 
the  fund  of  the  aliment. 

No.  S.     1 736,  Feb.  24.    Johnstons  against  Steel  of  Bowerhouses. 

On  the  interpretation  of  the  word  <^  possession^  in  the  act  169^9  anent  fraud  of  apparent- 
,  heirs,  the  subject  being  an  improper  wadset  .with  a  back-tack.  Lord  Haining,  Ordinary, 
having  found  that  the  reverser^s  possession  was  the  possession  of  the  wadsetter's  apparent- 
heir,  and  that  the  liferenter^s  possession  was  also  the  apparent-heir's  posses8ion,-*the 
.  Lords  altered  the  interlocutor,  and  found  the  heir's  possesion  of  the  back-tack  duty  rele- 
vant to  subject  the  next  heirs  to  his  onerous  debts  and  deeds,  and  found  the  liferenter^s 
possession  .not  relevant.    They  waved  determining,  Whether  the  asagnee  of  the  apparenl- 
.  heir's  possession  was  relevant-r-ISth  December,  1733. 

The  Lords  found  possession  of  the  back-tack  relevant ;  8dly,  As  to  the  400  merks, 
remitted  to  the  Ordinary.  Sdly,  Repelled.  4thly,  Found  possession  must  be  proved. 
Stbly,  Found  the  userenter's  possession  not  sufficient.-— 23d  January  1734. 

The  Lords  found  sufficient  evidence  of  George  Johnston's  possesion.  We  thought, 
both  that  there  was  no  need  post  tantum  temporis  to  prove  the  nomination,  and  though 
there  had  been  no  nomination,  yet  possession  bdng  facti,  they  thought  a  protutcnr's  pos- 
session sufficient— 24th  February  1736. 

*^*  The  case  Boyle  against  M^Aul,  26th  June  1745,  here  referred  to,  is  thus  men- 
tioned: 

The  Lords  gave  the  like  interlocutor,  as  23d  January  1734  and  24th  February  1736, 
Johnston  against  Steel,  and  refused  a  reclaiming  bill  agfeunst  Amiston's  interlocutor,  and 
adhered  unanimously. 

No.  4.    1 786,  June  16.    M'Braie  of  Netherwood  against  Maitlandh. 

The  Lords  adhered  to  the  Ordinary's  interlocutor,  finding  the  daughters  not  liable, 
in  respect  they  got  not  payment  out  of  their  father^s  estate,  19th  February  I7S6.— 16tb 
June,  Adhered  unanimously,  except  Drummore  and  the  Preadent 

No.  &.    1741,  Dec.  9.    Leith  against  Loei>  Banff. 

HsRS  the  question  again  occurred  on  the  act  1695,  Whether  «n  apparent-heir  not 
serving  heir  to  a  remote  predecessor,  passing  by  an  immediate  one,  but  possessing  without 
making  up  any  title,  falls  under  that  act,  and  is  liable  for  the  former  apparent-beir'^s 
debts,  who  had  been  three  years  in  possession,  a  point  that  had  been  determined  upon  a 
hearing,  8th  January  and  12th  February  1736,  Lady  llatter  against  her  son ; '  and  Mr 
Craig^e  mentimed  another,  dedded  the  same  way  m  1725  or  1726,  Badue  against 
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Niflbet ;— and  the  Lords  adhered  by  a  great  majority  to  the  Ordiuary^s  int^Iocutor,  re* 
pelling  the  passive  title. 

No.  6.    1741,  Feb.  Dec.  11.     M'Renzie  against  Buchanan. 

We  were  unanimous  that  there  was  no  gestiopro  harede  at  common  law ;  and  further 
found  that  Sandside  having  ^n  adjudication  in  1681,  and  purchased  further  rights  in 
1698  and  1699,  and  possessed  upon  these  rights,  that  although  his  eldest  son  was  then 
apparent>heir  of  William  Buchanan  of  Sound,  and  suppo^ng  that  this  defender  were 
now  apparent-heir  of  them  also,  yet  that  the  defender  is  not  in  the  case  of  the  act  1695. 

No.  7.    1 742,  Feb.  20.    GoEDON  of  Pitlurg  against  Goedon  of  Techmurie; 

.  One  being  infeft  in  an  annualrent  to  him  and  the  heirs  of  his  body,  and  his  asngnees^ 
whom  failing  to  his  brother,  the  President  was  of  opinion,  that  both  brothers  being  infefl 
in  the  annualrent,  (though  in  reality  the  infeftment  was  for  two  annualrents,  one  to  each 
iKTotber,  by  the  diviMon  thefein  mentioned)  the  eldest  brother  dying  without  diildren,  the 
other  brodier  needed  no  service,  and  therefore  mi^t  gratuitously  discharge ;  but  if  a 
service  was  necessary,  he  agreed  with  the  interlocutor,  that  the  discharge  was  void  not- 
^thstanding  the  act  1695.  But  upon  the  question^  the  Lords  adhered  to  my  interlocu- 
tor,, iniding  a  service  necessary,,  and  therefore  the  discharge  void ;  and  refused  the  bill 
without  answers.. 

NOw  8.     1747,  Nov.  25.    Elias  Cathcart  against  Henderson. 

A  FACTOR  loco  tutoris  being  appointed  to  an  infant,  he  intromitted  with  the  pupilV 
effects,  which  were  all'  moveable ;  and  a  creditor  sued  the  pupil  and  him  for  his  debt,  and 
recovered  decreet,  which  they  suspended;  and  Drummore  suspended  the  letters,  in- 
respect  they  had  not  proved  any  passive  titles.  They  reclaimed ;  and  Amiston  thought 
the  creditor  should  confirm,  notwithstanding  the  factor  had  intromitted,  and  the  subject 
was  no  more  extant  Kilkerran  and  I  tliought,  that  the  factor,  as  any  other  intromitter, 
was  liable,  and  might  be  sued;  and  though  our  factory  might  defend  against  an  universal 
passive  title,  yet  that  he  is  KabFe  in  vahyrum  without  any  confimmtion.  However  it  car*^ 
ried  to  adhere,  since  the  charger  Bad  not  confirmed. 

■ 

No.  9.     1749,  Feb.  2.    Ferguson  against  Tn^  Officers  or  State, 

See  Note  of  No.  1>  tH)oe  Ultimus  Hmrbs. 

No.  10.      1752,.  Feb.  26.     Lady  Jane  Scoxt  against  The  Duke  of 

■ 

BUCCLEUGH. 

In  consequence  of  the  familjr  settlement  Between  the  late  Duke  of  Buccleuch  and  tlie 
Earl  of  Dalkeith,  his  eldest  son,  the  Earl  in. August  1748  gave  Lady  Jane  a  bond  bear- 
ing loTe  and  favour,  obhging  him  and  his  heirs  and  successors  in  an  heritable  bond  of 
L20,000  on  the  estate  of  Eastpark  or  Smeaton,  (that  had  been  granted  by  the  old 


CKitciiess  to  Lord  Charles  %(x^U  '"^  brother,  ftftd  hAH  df  hid  llbdy$  ^bttt  fikiltn^  to  4h« 
Earl,  and  which  had  then  devolved  to  him)  to  pay  to  Lady  Jane  L.1S,000|  "VKA  Iflttrest 
and  penalty  <<  to  the  end  and  in  order  that  Lady  Jane  may  upon  these  jn^senta  charge 
me  to  enter  heir  to  Lord  Charles,^  (Ihese  are  die  words)  ^  liAd  tblit  ^e  may  tbenni]Mi 
obtain  adjudication  of  the  said  bond  of  providign  of  L,20«000  in  payment  of  the  said 
principal  sum  of  L.  15,000  annualrent  and  peiialty,  provided  tjiat  no  diligence  shaU  be 
competent  upon  these  presents  agiunst  the  person^  or  other  estate  real  or  personal  of  me 
the  said  Francis  Earl  of  I)alkeith,  except  the  said  provi^on  of  L.20^000  ;^  and  lastly,  the 
said  Lady  Jane,  by  aooq>tation  hereof,  renounces  ell  daim  of  l^tim  or  executry,  or 
others  she  may  have  through  the  death  of  the  Duke  of  Buccleuch,  her  father.     The 
Earl  of  Dalkeith,  it  appears,  did  not  intend  to  serve  her  in  the  L.80,000  heritable  bond^ 
•and  he  died^  before  adjudication  was  obtained  by  Lady  Jane,  and  did  not  even  survive 
Lord  Charles  three  years.     But  the  family  estate  had  been  obhveyed  to  him  by  Die  Duke 
his  father,  land  almost  all  his  personal  estale,  so  that  hu  sott,  tite  preset  Duke,  was 
obliged  to  serve  heir  to  him,  and  succeeded  to  him  in  all  Ms  oHl^  MtSbts ;  HbA  by  hb 
^eath,  the  succes^on  of  the  20j600  heritidble  b6nd  also  d^dv^  to  Imn,  ^ta^hl  it  baiitiol 
be  properly  said  that  he  succeeded  to  his  Tafhei-  in  it  Lady  Jidie  brtmght  a  proce^  agidttst 
him  on  the  L.lfi,000  bond,  wherein  the  difficulty  Was,  the  obli^tion  to  *pky  was  Mmited 
to  the  heirs  succeeding  to  the  Earl  in  Ae  L.^,^000  bond,  Irhernn  he  could  have  no  4ieir, 
since  he  made  no  title  to  it ;  that  it  was  granted  only  in  order  to  l^juc^  from  Mm  tri 
charged  to  enter  heir  to  Lord  Charles,  which  is  now  impossible ;  and  that  it  wtts  KsfiStell 
not  to  affect  his  person,  or  other  estates.    The  case  was  reported  by  Lord  Minto ;  and 
the  Lords  thought,  that  diough  adjudging  from  the  granter  was  the  mediod  tfaeik  in 
view,  yet  it  was  not  the  only  end,  otherwise  there  would  have  been  no  use  for  binding 
heirs ;  that  binding  his  heirs  in  the  heritable  bond  must  imply  either  an  oUigation  on 
liim  to  make  up  a  title  to  it,  so  as  he  might  hove  heirs  in  it,  or  otherwise,  that  such  of 
liis  heirs  as  should  succeed  to  it  should  perform  that  bond,  though  he  should  not  make  a 
title  to  it     Therefore  the  Lords,  in  respect  that  the  succession  to  the  heritable  bond  of 
L.20,000  has  now  by  the  death  of  the  Earl  of  Dalkeith  devolved  to  the  defender  his 
eldest  son  and  heir,  and  that  the  defender  is  heir  served  and  retoured  to  the  Earl,  and 
has  succeeded  to  him  in  all  his  other  estates,  found  the  defender  liable  to  perform  and 
make  good  the  said  bond  for  L.15,000,  and  interest  thereof,  so  as  effectually  to  give  the 
pursuer  security  in  the  said  heritable  bond  of  L.20,000,  and  infeftment  following  thereon, 
for  security  and  payment  to  her  of  the  said  sum  of  L.15,000,  and  interest  thereof,  and 
penalty  if  innirrred ;  but  not  to  affect  the  defender's  person,  nor  his  estates  real  or  per* 
aonal^  other  than  the  said  heritable  bond  of  L.20,000,  and  lands  therdn  contained. 

No.  11.     1752,  July  24.    Janet  LuNDiE  against  Mki 'WiLiids.  "  '  ' 

lloBEKT  LuvDiE  of  that  Ilk  became  debtor  in  1707  in  a  bond  of  400  meiks,  and 
died  in  1716,  without  making  up  titles  to  his  estate,  as  h^  to  his  mother  Sophia;  but 
was  infeft  in  it  as  hdr  to  his  elder  btother  James,  who  it  seems  had  b^n  advised  that 
the  right  of  fee  was  not  in  his  mother,  but  in  die  Earl  of  Mejfort,  his  fathier,  a^nd  there* 
fore  in  1^96  got  a  gift  of  his  forfdture,  and  was  infeft  under  the  Gmat  8<eiaL    But  after 
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Robert's  death,  his  son  John  passed  by  him  and  his  elder  brother,  and  entered  heir  to 
his  gnndmother  Sophia,  and  wasinfeft,  and  on  his  death  this  defender  James  was  served 
heir  to  him.  Therefore  Mrs  Wilson  sued  him  on  the  act  1605,  as  heir  served  to 
John,  who  had  passed  by  Robert  her  debitor,  who  was  not  only  S  years  but  17 
years  in  possession,  and  served  heir  to  his  grandmother  Sophia ;«— and  the  cause  coming 
before  me,  I  sustained  the  passive  title,  and  found  the  dd*ender  liable.  But  on  a  re^ 
claiming  bill  and  atiswers,  the  Lords  aker^ ;  and  in  lre£qpect  that  the  £ari  of  Melfon  had 
the  liferent  of  the  estate,  found  that  possession  during  his  life  did  not  subject  the  next 
heir  passing  by  Robert ;  but  remitted  to  hear  whether  Rdb^t  had  possessed  three  yeats 
after  his  death. 

No.  12.    1755^  Jan.  28.       T&AiLL  agaimt  Fea. 

C^jESTEdK  being  mattied  to  die  apparent-heiress  of  Buchanan  of  Sound,  who  had  two 
old  apprisings  of  the  lands  of  Woodwick  and  North  Robaldsay,  but  whldi  had  been  de- 
dared  satisfied  and  paid  in  a  process  at  Nidbet  of  Car{^in^s  instance  in  16td ;  but  of 
irhich  decreet  a  redncdon  had  been  raised,  and  as  was  said,  the  decreet  i^as  laid  open 
before  1690 ;  but  Carphin  siaB  continued  in  possession.  Clestroh  in  1734^  to  ehcourage 
Barnes  Trail  to  purchase  those  lands  from  Carphin,  gave  him  an  bbligeinent  that  he  and 
h|%wife  should  grant  a  trust-bond  on  which  these  two  appri^gs  mi^ht  be  adjudged  ttom 
Ms  wife  and  him,  to  convey  to  him  that  adjudication,  in  onder  to  r^snovte  that  eficum- 
branoe,  ptovifing  that  his  granting  that  trust-bond,  and  conveying  the  adjudication, 
slKHtld  not  involve  him  or  his  wife  in  any  passive  title,  as  representing  the  Buchanans  of 
Sound.  James  Trail,  after  purchadng  the  lands  from  Carphin,  died,  and  Trail  of 
Westness  succeeded,  who  now  sues  Clestxon  to  perform  his  obligement,  who  alleged 
inUP  oHoj  that  he  conld  not  perform  it  without  incurring  H  passive  title,  aild  therefore 
by  the  said  quality  of  the  bond  was  Aot  bdu<ld.  Answered,  No  passive  title  would 
thereby  be  incurred  if  the  defender'^s  wife  did  not  possess.  Replied,  If  her  assignee  possess 
upon  that  trust-ac^udication,  it  will  be  the  same  as  if  she  possessed ;  at  least  if  iaany  com» 
petition  between  the  creditors  of  Sound  and  the  pursuer,  the  pursuer^s  other  rights  should 
be  set  aride,  and  he  obliged  to  defend  himself  by  thi^  adjudication,  the  defender  and  his  wife 
vbuld  be  obliged  to  purge  it  as  a  debt  of  their  contracting,  or  pay  the  creditor  off  Sound's 
debt  However,  the  Lords  repelled  the  defence,  and  fotuid  him  obliged  to  imf^ment,. 
only  with  the  usual  quality,  not  to  affect  .any  other  estate,  lie  rtferenU,  There  were 
some  other  defences  in  the  cause ;  but  this  one  only  I  thought  worth  marking ;  and  I 
own  X  could  hardly  come  up  to  the  opinibn  of  the  Court,  and  therefore  proposed  that 
the  bond  should  contain  a  quality,  that  the  adjudication  on  it  should  not  compete  with 
any  of  the  lawful  creditors  of  the  Buchanans  of  Sound.  But  the  Court  would  not  agree.  - 
—16th  December.  But  when  the  interlocutor  was  extended,  the  President  added 
another  quality  to  the  bond,  viz.  that  it  sliould  not  infer  any  passive  title  as  representing 
the  Buchanans  of  Sound,  which  pos^bly  may  have  the  same  effect  with  what  I  proposed, 
and  it  was  signed  in  these  terms.  But  23d  January  altered  this  part,  and  found  there 
was  hazard  of  passive  titles,  and  therefore  that  they  were  not  bound  to  give  the  bond. 

2s 
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No,  1.     17S6,  June  24.    Pathick  Maxton  against  Moxceieff- 

The  Lords  found  themselves  competent  to  judge  of  the  legality  of  the  admission  of 
Ministers  ad  kunc  effectum  to  determine  whether  they  are  entitled  to  thdr  stipends,  and 
continued  the  rest  of  the  cause  till  to-monow, — 13th  February  1735. 

The  Lords,  (14th  February,)  found  that  a  Presbytery  refusing  a  presentation  duly 
presented  in  favours  of  qualified  persons,  against  which  there  lies  no  legal  objection,  and 
admitting  another  person  as  Minister,  the  Patron  has  right  to  retain  the  stipend^  ranU. 
Newhall  ei  Drummore.     The  President  absent 

The  Lords  (20th  February)  repelled  the  objection  that  the  right  of  patronage  was  not 
produced  before  the  Presbytery,  in  respect  of  the  answer  that  it  was  produced  before  the 
commission  dAito  tempore  before  the  settiement,  (in  which  commission  the  Presbytery  was 
not  a  party.)  2d  July  1 735,  Adhered  to  this  last  interlocutor,  having  in  the  end  of 
February  adhered  to  the  two  former.  ^ 

The  Lords  (24th  June  1736)  nem.  con.  sustained  the  objection  to  Lady  Newark  and^ 
Mr  MoncriefF^s  tide  to  the  patronage  at  the  time  of  the  presentation,  and  during  the 
vacancy,  and  therefore  repelled  the  reasons  of  suspenoon  and  found  the  letters  orderly 
proceeded. 

No.  2.    1 747»  June  4.    Duke  of  Montrose  against  The  Heritors  of 

Strathblain. 

-  This  parish  waa  it  seems  a  prebendary  of  the  Provost ry  of  Dunbarton,  and  the  Fro-' 
TOst  had  the  patronage,  and  the  patronage  of  the  Provostry  was  in  the  family  of  Lennox^ 
and  was  by  King  Charles  II.  given  to  the  Dutchess  of  Lennox,  in  liferent,  and  to  hi» 
natural  son  Charles  Duke  of  Richmond  in  fee,  which  fee  was  afterwards  purchased  by 
Queen  Anne,  and  from  her  by  the  Duke  of  Montrose ;  and  stands  infeft  in  the  patronage 
ef  the  Provostry  and  haill  prebendaries  and  chaplainries  thereto  belonging.  The  Dutchess 
appointed  John  Cunningham  of  Enterkin  her  agent  and  Ptovost  of  the  said  Collegiate 
Church  for  life,  and  upon  the  act  1690  abofishine  patronages,  he  charged  the  heritors,  and 
among  others  the  last  Duke  of  Montrose  for  payment  of  600  merks,  the  statutory  price  of 
die  patronage,  who  suspended,  for  that  he  himself  had  but  a  temporary  right  to  the  patro- 
nage, and  that  too  from  a  lifercntrix  who  was  his  own  Patron,  and  neither  the  liferentrir 
Hor  fiar  of  that  patronage  was  called  or  compearing.  This  question  was  compromised, 
and  Enterkin  got  a  decreet  of  consent,  and  beiiring  so,  upon  his  granting  a  renunciation  of 
the  patronage  of  Strathblain  with  absolute  warrandice.  This  Duke  of  Montrose  upon 
iis  fwesaid  infeftment  pursues  declarator  of  his  right  of  patronage  of  Strathblain,  and' 
seduction  of  the  foresaid  renunciation  as  granted  a  rum  hahente,  and  as  a  dilapidation  by 
Enterkin  wUhovit  consent  of  hia  Patron.    Alleged  for  the  defenders,  He  was  the  only 
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Patron  at  the  time,  and  it  was  no  dilapidatbn  but  a  necessary  act  of  administration  to 
which  he  could  have  been  compelled  upon  the  statute.  But  we  repelled  the  defence,  and 
reduced,  me  ta$Uim  renU.     16th  June,  Refused  a  reclaiming  bill  without  answers,  8  to  4. 

No.  8.  1748,  Nov.  19.  Me  Chaeles  Cochean,  Fateon  of  the  Paeish 

OF  CULEOSS, 

Mh  Cochean  presented  a  Minister  to  the  parish,  but  the  Presbjtery  is  going  to  settle 
another,  and  has  appointed  Thursday  for  the  ordination ;  and  the  Patron  presented  a  bill 
of  adTocation,  praying  also  for  an  injunction  to  the  Presbytery  to  stop  proceeding  in  the 
ordination  of  the  other  Minister,  and  Eilkerran,  Ordinary,  reported  the  bill  to  us  whether 
be  should  appcmit  it  to  be  answered.  But  we  unanimously  refused  the  bill  as  not  com- 
petent 

« 

No.  4.    1751,  June  26.  Same  Paeties. 

*  Mr  Cochran  in  February  1747  presented  Trotter  a  probationer  to  be  second  Minister 
of  Culross,  which  became  vacant  in  November  1746,  and  produced  a  late  diarter  from  the 
Crown  of  the  patronage  on  his  own  and  Mr  John  Erskine^s  resignation,  but  the  town  of 
Culross  claim  the  right  of  electing  the  second  Minister  by  delegates  chosen  by  them,  as 
the  first  person  who  was  ordained  second  minister  of  that  Church  in  1648  was  elected,  as 
appeared  from  the  Presbytery  books.  The  Presbytery  moderated  a  call  at  large,  which 
fell  on  Mr  Fairnie,  which  was  carried  through  the  several  Churches  and  was  approven  by 
them,  but  Fairnie  refused  to  accept,  and  thereupon  a  new  call  was  moderated  and  Mr 
Stoddart  chosen.  In  November  1747  Mr  Cochran  pursued  declarator  of  his  right,  and 
was  opposed  both  by  the  Crown  and  the  town  of  Culross.  In  November  1746  Stoddart 
was  ordained  Minister  of  the  Church,  and  thereafter  in  the  process  with  the  Crown  Mr 
Cochran  condescended  on  a  charter  in  the  records  to  his  authors  in  1683,  and  at  last  in 
*tanuary  1739  obtained  a  declarator  of  his  right ;  and  now  Mr  Cochran  pursues  the  heri- 
tors for  the  vacant  stipends ;  and  the  defenders  did  not  oppose  as  to  bygones  befoi'e 
Stoddart^s  settiement,  but  as  to  stipends  after  that  time  sud  there  was  no  vacancy.  The 
ease  was  reported  by  Lord  Justice-Clerk,  and  I  was  of  opinion  that  Mr  Cochran^s  right 
;iot  being  clothed  with  possession,  and  being  disputed  both  by  the  Crown  and  the  town^ 
the  Presbytery  was  not  obliged  to  wut  more  than  two  years  till  he  cleared  his  right,  and 
therdbrewas  for  sustaining  the  defence.  But  the  Lords  thought  that  the  opposition  to 
Mr  Cochran^s  right  was  affected  and  spirited  up  by  the  Presbytery,  and  therefore  found 
diat  the  Patron  had  right  to  the  benefice,  and  preferred  him  to  die  Minister,  m£  rtnit. 
Justice-Clerk,  and  Leven  did  not  vote.  Pro  were  Minto,  Drummore,  Striohen,  Kilkerran, 
Murkle,  Shewalton,  WoodhalL 

No,  5,    1752,  Feb.  27.    Urquhaut  against  Officers  of  State. 

Meldrum  as  purchaser  at  the  sale  before  us  of  the  estate  of  Cromarty  belonging  to  Sir 
George  M^Kenzie,  son  of  Sir  Kenneth,  produced  a  charter  from  the  Crown  in  1588  in 
fiftvour  of  Sir  William  Keith,  erecting  18  or  19  kirks  that  luid  been  ocnumon  kirks  of  the 
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Cluqster  ikf  Bois  inlo  bo  hiibj  passcmages,  and  giiria§  dw  jtktcnutgt  of  tibom  to  Sir  W3<« 
Kam  Kcidi,  and  a  ratification  in  Parfianeiii^  in  1599  wkh  m  ecnafietod.  progfeoa  of  the 
vliole  to  Sir  Bobert  lanes  of  Innca,  £rom  him  to  Earl  of  Croinai  t ji »  ftam.  whom  Siv 
George  M^Kenzie  had  right  to  this  one.     On  the  other  hand  there  was  produced  tat  the 
C>H>w%  a  0oi|t|n€i  b^l^t  the  Troa^rer  for  th^  CrQwn»  thf  Bifibop.  of  Boaa^  and  Suf 
Hobert  Innes,  conveying  these  patron^g^  tp  th^  Bishop,  with  a  charter  under  the  Great 
Seal  in  favour  of  the  Bishop  in  1637,  but  no  sasine  on  it^  and  a  presentation  to  the  kirk 
in  W7B  by  the  Bibhop,  and  it  was  alleged  that  neither  Bishops  nor  Ghapters  were  abo« 
)mhcd  in  I5B8  nor  before  1591?,  and  therefore  the  grant  to  Sir  WiBiain  Keith  was  a$ 
inkio  T(Md  and  null;  and  notwithstanding  ratification,  the  act  Mdwjmre  salved  the  Chap* 
ler*8  right.    Sdly,  That  suppooing  the  right  good  at  the  first,  it  was  rescinded  by  Ae  aets 
i^M  and  1617,  the  first  restoring  Bishops,  and  the  other  their  Chapters,  and  the  excep- 
tion in  the  act  1617  granted  to  laic  Patrons  by  the  King  with  consent  of  titulars  fer  tho 
time  cannot  avail  the  pursuer,  because  it  was  without  the  consent  of  the  Bishop  and  Chap 
ter,  who  were  the  titulars  for  the  time.    Sdly,  9ir  Robert  Innes  waa  in  M96  denuded  to 
ihe  Bvjtiop  by  a,  charter  of  resiguajtjiqm  and  he  va9  lApoipQs^ou  a^  afpeiurs  by  the  prasen- 
t^ioa  vf^  l<i78  >  ^  patronage  ar?  Jusm  incotpQndkf  and  may  be  tvattsmitted  Mritbput 
^a^Ui^3    Av  weredt  The  abolishing  ^  Popery  abpUah^  all  the  Chapters  and  thfcreby  tU 
qtDUOqn  kirV%  became  patronat^f  and  the  Kipg  diqpo^  of  the  patrooi^g^  whereas  % 
fomiQpA  kirk  c^not  pos»hly  be  p^traQat^  because  it  bdongs  In  ccunmm  to  aU  the  rnenw 
]^  qf  the  Chapter^  which  camot  die»  Iboufh  apy  particular  prebend  may  be  patronatc!« 
ttbi^h  appearoi  fitom  the  act  1594  tQUchms  piuxmKm  kirk3»  which  does  not  make  them  hn% 
ippppses  them  then  patrmate^  and  ia  confirmed  by  Six  Geo!i;g;e  M^Ken^ie^s  imthority  u\ 
ymnt  inhiy  observations  on  the  act.    4tbly»  It  is  oonfimvid  by  the  very  acts  160^  and 
IQll  in  the  difierenpe  made  between  vaem^  and  onximm.  kjvka ;  and  tfie  except^  ip  tha 
«st  1617  requiring  the  cQAsent  of  the  titulara  is^  iot  ccAisequwca  of  tha  acl  1693 ;  and  th<t 
titulars  meai|t  were  not  the  Chapt^  because,  there  couU  be  np  patronage  of  cpmmoi^ 
kjrlM  while  they  remained  oainmPO>  hut  the  titidaps  meaitf  aiie!  tbe»  M^m^teva  serving  tba 
cure,  and  who  h^d  rigbt  tq  the  benefice,    &thlyv  That  the  very  oaatract  1036  depended 
on  the  validity  of  Sir  WiQiam  KeitbVright^  foe  if  it  wanYoid  lie  could  owvey  no  patrOi» 
mg^  to  the  Bishop^  apd  the  kirk  would  ^  remain  wwmm  md  beloi^  to  the  ClM4>ter;. 
-^-and  ap&wered  to  the  de&iipe  cm  the  contm^  that  thou^  a.petroiM|ge  maji  be  oi^eated 
(nr  conveyed  by  grant  wilhput  infeftme^t^  y^  whi^  iiM  iivseecpocaSed  into  ahaw^^  aathii% 
wasmto  the  barony  of  Debiey  by  the  charC«c  }58Q»  and  aU.  the  auhsequent <dbMrt^sr%  wk 
f^ade  a  feudal  right  having  a  superi9r  wd  Taaaalt  it  omnot  til^ce^ftet  Ve  copy^ed  with* 
<m%  sasine,  and  may  be  in  non^rentxy  as,  other  feudal  i^t%  in  the  aami  way  aftlieaNt>liit 
])a«liaries,  whereof  th^  CburchnBailianea  ai:e  a  known  exam|^    liqplied*  It  appeals  I9 
the  Tarbat  charter  in  1656  that  Sir  Bobert  Innes'^s  warrandioe^  waa<tuaGfied  ixk  hi4  di^por 
ntion,  so  as  not  to  incur  doubk  warrandice  by  the  contract  in  1636  with  the  Bishop  of 
Boss.    Duplied^  However  sucK  personal  clauses,  might  ajfeefk  Eaal  of  CJi^mafi^^a  hdia,  jel 
it  cannot  affect  a  angular  successor,  who  bwajide  purchases  on  the  faith  of  the  records  at 
a  judical  sale  in  this  Omirt.     The  Lords  preferred  the  right  of  the  pursuer.    But,  S8th 
[February,  a  rechdming  petitioB  waa  presented  banging  over  agmn  ali  the  fenner  aigi»* 
jOcntSf  pmt  cmaJiMEmg  wi!^  onp  sHinesent  lor  aB^  i^s«^  tnaa  tnay  MMi  hmhmi  m  tiie  reoavs  "Mr 
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tat  iBvemciMme  Bubep  of  Homj^  sMOBt  in  AeM  jMlMngts  dlitnl  Septanbtr 
Ui37.  9&k  June,  Baettttwl  to  the  Oldiiuvy  Id  bear  the  dbgeetioa  to  the  duposMoa  tm 
the  Biihop  end  to  the  eaane.  ttefiiwd  the  petitioa  and  adheeed  ea  te  the  other  pehm 
(SeeNa7.) 

Na6«    1758^  May  9.    HxRitoms  akd  Minister  of  Lavasc  n^otmt 

The  Csowk  Factor. 

Tif  u  periab  hecenie  vacaiat  4th  August  1 748,  and  Ix)ckhart  dT  Lee  as  Patron  preseuu^ 
ed  Mr  Sick,  and  the  town  of  I«nark  daiming  alao  the  petrom^  presented  Mr  James 
Gfay»  Minister  of  Bothes^  and  in  November  1748  the  Presbytery  pveferved  Lee^simsenta.» 
tioniishaviiig  the  b^a*  right  to  the  patronage,  90thDeeeniberl748,Apres^tationtoMr 
Gmy  was  signed  by  the  King,  and  widi  Mr  Gray^s  aeeeptanoe  was  pcesentnd  tothepres^ 
bytery  in  Januaiy  1T4IV  md  in  MiKrefa  )74&  Leenti^ 

ige,  wherein  he  caUed  tbo  Oown,  the  buigb,  and  Iioekhart  of  Caniwath^  md  in  April 
1749  nnasd  n  deeteeator,  wherein  he  ealled  the  Crown,  the  buigh,  and  liockbart  of  Lee^ 
end  both  dedarators  being  oe^poined,  the  Cnmn  cpnipeared  bj^  LofA  Advooale  to  defend 
aigianst  both ;  and  while  thai  proeess  went  on  in  the  Cowrt  of  Sesrskw^  many  yarious  pnv 
cnadii^  were  had  in  the  Cbnrcb  jmSeature^  wlneb  made  the  round  twiee  of  the  Pres* 
Pytery,  Synod,  and  Assembly ;  mid  at  hisl  in  October  1750,  Mr  Disk  wna  by  the  PkeSi* 
bytery  and  Syond  of  Glasgow  ordained  Minister  of  Lanark.  By  the  stops  of  pro- 
cedure in  the  declarators  Lee  seemed  at  last  pretty  backward  and  £latory,  so  that  it  wae 
not  decided  till  10th  July  1751,  when  it  waa  found  that  for  ought  yet  seen  the  Crown 
had  the  best  right  to  the  patronage,  and  was  assoilzied  from  both  dedarators  ;  and  there- 
npon  m  August  1751,  the  Court  of  Exchequer  gare  a  factory  ta  James  Carmichael  to 
fcr^  the  vacant  stipends,  and  in  oonaequenoe  thereof  a  multiplepcnnding  was  raised  io 
4unne  of  the  heritors,  which  was  this  day  repcnrted  by  Dnunmore.  The  Crown^s  factor 
fibganed,  because  the  Crown  had  duly  psesentedandtbe  F^fedbylesy  had  not  g^en  obedience^ 
The  Minister  claimed  as  bemg  lawfuBy  ordained,  and  though  the  Crown  had  piesented» 
nnd  is  now  found  to  hare  the  best  right  for  ought  yet  see%  yet  that  was  not  dU  after  he 
WAS  ordained^  and  theft  witliont  any  hurry,  the  ^acamy  having  subusted  two  years  and  two 
moQlhs;  tbe(t  Lee  had  praduced  a  charter  under  the  Gteal  Seal  ia  1647  cmitaining  neeo* 
deana,  rinoe  wUeh  there  had  hem  no  opportunity  efpreflj^ting  till  now,  and  Lae  haahad 
ibe  only  posseswon  thiA  oould  be  had  by  gifting  the  vaeant  stipaids  for  the  use  of  the 
|fiiuster*s  widow  in  1708^  and  thoi;^  that  charter  wae  Ibund  insuiSdent,  being  only 
jmsed  in  Eiadke(|uer  witimut  any  warrant  fpna  the  Crossn,  yet  the  Presbytery  did  right 
finding  him  i^  possefiwon  to>  obey  Ih»  presentation,  and  couhl  not  let  the  Church  remain 
meant  lor  yean  till  tbe  point  of  right  should  be  settled  ;  and  the  rule  in  the  Canon  Uw 
iaiA  eens  of  sncb  dispntea  in  pataeni^,  that  if  they  are  not  decided  in  ibujc  moqlha  fitom 
lbeivaoa»9  the  Chuichmupt'be  aet^ed,  Lord  Advocate  replied,,  That  the  Ceonn  lawia 
mt  Wiiriiii^  heie^  lbi»  th»peint  of  ^g^t  would  havo  been  decided  long  faefiiae  this  set* 
thiwinrt  belt  knot  been  LeeVafiiw>teddelay»ti^  Atadkdsi^glgam 

tgif  cpiwnn  that  the  ChHScVju^catuses-w^n^  not  obliged  ta  wait  jeara  till  a  contBoveaf 
toudiing  the palawnege  shoutA be.dncajled>»    That  wchneavy  ojpmoa i^ the <»ie  oCthe 
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parish  of  CulroBs,  36th  June  1751,  when  I  was  nngle,  that  I  thought  the  two  cades  quite 
similar,  but  my  opinion  w^s  still  the  same,  as  that  was  but  one  decision.  Kilkerran,  and 
JDrummore  were  both  of  my  opinion  in  this  case,  and  sfud  there  was  an  essential  difference 
betwixt  it  and  that  of  Culross,  for  that  here  there  were  two  presentations,  whereas  there 
was  but  one  in  that  of  Culross,  though  tliere  the  town  claimed  the  right  of  settling  the 
second  minister,  and  were  so  far  in  possession,  that  the  second  Minister  first  settled  there 
was  chosen  by  them,  and  since  that  time  all  the  settlements  were  by  calls  without  presen- 
tation, and  what  they  insisted  for  was,  the  moderation  of  the  calL  The  President  thought 
there  was  a  difference  betwixt  the  two  cases,  but  if  he  had  been  then  in  the  Court,  that 
I  should  not  have  been  single,  for  that  he  would  have  been  of  my  opnion.  Upon  die 
vote  we  preferred  Mr  Dick,  the  incumbent,  rimit  Milton,  Mtnto,  Justice-Clerk)  and 
Shewolton ;  and  for  the  interlocutor  were  Strichen,  'Eilkerran,  Karnes,  Drummore^  and 
I ;  and  the  President  quoted  a  case  of  Sir  Alexander  Camming,  determined  by  the 
House  of  Peers,  that  he  said  wfis  quite  similar,  where  they  found  that  Sir  Alexander 
had  the  riglit  of  patronage ;  but  in  respect  that  the  Churdb  was  settled,  while  there  w» 
one  interlocutor  of  ours  unaltered,  finding  some  defect  in  his  r^ht,  therefore  they  found,^ 
that  the  Minister  settled  had  right  to  the  benefice,  and  that  on  the  motion  of  the  late 
Duke  of  A.rgyle.  34th  November,  The  Lords  altered  the  last  interlocutcH*,  six  to  five,  and 
the  President  and  Justice-Clerk  not  here.  3d  March  1753  Again  altered,  and  adhered 
to  the  first  mterlocutor,  six  to  five  and  DrumnM»e  in  the  Chiur. 

No.  7.     1 753,  July  27.     Urquhart  of  Meldrum  agtUiut  Officers  of 

State. 

In  a  competition  for  the  patronage  of  a  kirk,  between  Urquhart  of  Meldrum  pur- 
suing declarator  of  his  ri^t,  and  the  Crown,  this  patronage  had  once  belonged  to 
the  Bishop  and  Chapter  of  Ross,  and  had  been  conveyed  to  Sir  Robert  Innes ;  and 
in  1634  and  1637  there  was  a  contract  between  Sir  Robert,  the  Bishop  of  Ross,  and 
King  Charles  I.  whereby  Sir  Robert  resigned  that  and  a  great  many  patronages  in  favour 
of  the  Bishop,  who  thereon  obtained  a  charter  and  was  infefl.  But  prelacy  being  soon 
afler  abolished,  these  patronages  were  in  1656  conveyed  by  Sir  Robert  to  the  Earl  of 
Cromarty,  then  Sir  George  M'Eenzie,  with  some  other  subjects,  but  excepting  the 
patronages  from  the  warrandice.  But  after  the  Restoration,  the  Bishops  came  again  in 
the  possession  by  presenting  Ministers.  But  after  the  Revolution,  Cromarty  presented 
to  several  of  the  Churches.  The  patronage  of  the  kirk  of  Cromarty  was  with  the  estate 
conveyed  to  his  son.  Sir  Kenneth  M^Kenzie,  and  was  afterwards  sold  as  bankrupt,  and 
purchased  by  Urquhart.  The  Officers  of  State  now  produced  (as  is  observed  No.  5.)  the 
Bishop^s  charter,  and  an  extract  from  the  records  upon  it ;  and  the  debate  thereon  before 
the  Ordinary  was  reported  to  us.  Urquhart  objected  to  the  contract,  that  the  witnesses 
to  Sir  Robert  Innes'^s  subscription  (which  was  in  1634)  are  not  deugned ;  2d]y,  The 
precept  of  sanne  was  not  produced.  Sdly,  Objected  to  the  sasine,  that  the  notary  does 
not  specify  the  symbols  delivered,  but  only  in  general  bears,  ^*juri$  sokmnitatibus  in  iimu 
ISnis  fitri  ctmnuivi  idnte  obiervalia.'^  4thly,  That  the  extract  does  not  bear  the  notaiy^s 
usual  sign  or  mark,  which  objection  it  was  said  was  the  stronger  that  the 
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was  written  by  another  hand,  though  in  the  doquet  or  testing  clause  the  notary  uses  the 
word  ngnavL  5thly,  That  the  pursuer  having  purchased  at  a  judicial  sale,  was  secured 
by  the  act  1695.  As  to  the  first,  the  answers  made  were  the  same  as  in  the  case  of  2Sd 
November  1742,  Duke  of  Dougks  against  Creditors  of  Littleg^U,  (No.  11,  voce  WaiT.) 
As  to  the  objections  to  the  sasine,  they  quoted  sundry  ded^ons  from  Durie  sustaining 
sasin^,  where  the  symhoiB  were  not  spedfied,  and  said  that  in  1637  it  was  not  usual  to 
insert  the  notary^s  note  in  the  regpister ;  2dly,  that  patronages  may  be  conveyed  without 
sasine,  although  they  have  been  onee  annexed  to  Baronies,  as  m  this  case,  if  they  are  a(^ 
terwards  dissolved,  which  this  patronage  was  by  the  King^s  charter ;  that  after  so  long  a 
time,  it  .was  not  necessary  to  jMtxIuce  the  precept  of  sasine  where  the  charter  was  pro- 
duced, and  quoted  the  act  1594 ;  and  that  the  act  1695  secured  only  against  the  deeds 
and  debts  of  the  bankrupt'*s  predeeessors,  but  not  against  third  parti^.  The  Lords,  a# 
in  the  case  of  Duke  of  Douglas  against  Creditors  of  Littlegill,  sustained  the  objection  to 
the  contract,  that  the  witnesses  are  not  dengned,  but  found  it  yet  suppliable  by  a  ooii- 
descendenee,  and  instructing  the  same.  Found  that  Sir  Robert  Innes  wa»  not  divested 
of  the  patronage  till  the  Bishop  was  duly  infeft ;  but  repelled  the  objections  to  the 
sasine.  Repelled  also  the  objection  that  the  precept  of  sasine  was  not  pnxluced,  and 
found  that  the  Crown^s  right  was  not  barred  by  the  judicial  sale.  18th  December  1753 
Adhered.    Rout.  Justioe»Cleck  and  Strichen^ 


PAYMENT. 


Noi  J.     1186,  Feb.  17.     YoKK-BtntDiNGs  Company*15  Annuitants; 

against  Gaeben  of  Troup. 

.  Tax  Lords  sustained  the  defence  of.  bmta  fik  payment,  in  respect  the  payment  was 
made  without  collusion  after  the  legal  terms,  thoUgh  before  the  conventional  terms. 
AT.  B.  The  Lords  in  the  interlocutor  avoided  using  the  words  ^*  legal  terms,^  and  used 
the  words  ^^  the  term  of  payment!" 


9= 


PENALTY. 


'Leod 


The  Lords  seemed  all  to  be  of  opinion,  that  a  contract  of  victual,,  obliging  the  seller 
Id  deliver,  under  asmall  penalty  for  every  boll  unddivered^  without  adding  by  and  attaur. 


{Mfonauoe,  Ae  idkr  mi^t  notmtktMciding^  in  cafle  4>f  not  deliiwf ,  be  liabk  m 
damages,  bttt  if  bjr  any  fiitality  Ae  seller  be  aot  aUe  to  deKrer,  as  was  getieraUy  tbeease 
in  the  year  1740,  AaI  in  that  case  he  ought  eidy  to  be  liaMe  in  die  Uqttidate  penalty. 
Annstan  loM  us  he  had  giren  such  a  judgment  ina  ease  before  him;  and  Dun  told  us 
the  samecf  a  case  before  him;  and  I  lUnk  at  the  same  thnie,]n  Februaey,  afiimedim  in« 
tsriooutor  of  mine  to  that  purpose  betwixt  Trades  of  Dundee  and  Eari  Slrathasore. 

No.  2.    1743,  July  20.    Dempster  a^inst  Feeguson  of  Kinmtindy. 


Find  Feigusoa  of  Kimnundy  is  liable  for  the  current  prices  of  the  unddiveied  faoQs 
of  all  the  victual  actually  paid  to  Cnmundy  1^  his  tenants,  and  for  the  reaiainder,  that 
he  is  liaUe  for  the  conTentional  penalty  of  one  merk  per  boU,  or  m  the  buyer  Dempster^s 
option  for  the  price  paid  to  him,  oi;  promiBed  to  be  p«d  to  him  by  hb  tenants. 


PERSONA  STANDI. 


No.  1.    l74o,  Jan.  6.    Case  of  Sir  Axexandee  M'Donald. 

A  pretty  new  question  cast  up  in  the  process  betwixt  these  parties,  which  had  already 
been  several  times  before  the  Court,  but  upon  a  petition  in  the  name  of  Sir  Alexander 
McDonald,  it  was  moved  by  Amiston,  that  the  Court  could  ^ve  no  judgment  upon  a 
petition  bearing  that  title,  in  respect  these  honours  were  forfiated  by  the  attainder  of  Sir 
Donald  McDonald)  the  petitioner's  unde ;  as  to  which  it  was  observed  by  some  of  the 
Lords,  Ihat  the  honours  in  Sir  Donald  were  certainly  extinct ;  that  if  the  petitbner  could 
not  have  a  title  to  the  like  honours  of  Baronet,  otherwise  than  through  Sir  Donald,  the 
Court  could  not  recave  a  petilaon  under  that  title ;  but  as  the  petitioner  (whose  father 
also  either  had,  or  assumed  the  like  title)  might  be  entitled  to  the  honours  of  Baronet, 
though  Sir  Donald  had  never  been  a  Banmet,  and  that  it  was  not  die  province  of  the 
Court  to  examine  into  or  determine  titles  of  honour  incidentally  in  diis  way ;  yet  by  a 
miyority  it  carried  they  could  not  give  any  judgment  on  the  petition  with  that  tide. 
Accordingly  the  petition  was  reprinted,  leaving  out  the  title  of  honour,  but  complaining 
modestly  of  the  judgment,  and  at  the  same  time  putting  us  in  mind^  that  in  the  fcHrmer 
interlocutor,  we  ourselves  had  given  him  those  titles.  There  were  several  who  differed 
from  the  interlocutor  in  the  case  of  Knightship  or  title  of  Baronet,  though  in  a  title  of 
Peerage  we  thought  the  case  would  have  been  otherwise,  because  only  one  Peer  can  have; 
one  title  of  Peerage,  and  none  can  claim  it  but  in  the  right  of  the  former  Peers,  and  if  it 
is  forfi^ted  by  onjf,  nane  othj^  can  take  it  wtUlout  new  cpeation^  whid  does  not  apply  ta 
the  hcmours  of  Baronet,  (inttr  quos  distent .  President  et  ego.)  N,  B.  No  judgment  was 
(pven  on  thi»  new  bill,  it  having  been  observed  that  the  preamble  to  it  was  unnecessary, 
because  no^  interlocutor  had  been,  inr  was  intended  to  be  put  in  writing  upon  the  former 
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pititkn.    The  lavyait  wUiidMir  Ifcis  kurt  petttiooy  ki  ocder  to  give  ia  «  oeir' one  withtai 
llie  pceaiBbb  cisaoenuiy  oar  foraier  ji^^ 

No.  S.    174e»  Dec  7*       DuGUiB  against  Macombie^ 

Thb  question  was,  Whether  a  person  denounced  Rebel  to  the  horn,  even  for  a  criminal 
^ause,  when  called  as  a  defender,  had  personal  »tanii  in  judicio^  and  might  propone  de« 
fences  ?  Dun  and  Easdale  gare  their  opinion  that  he  was  not  debarred  fix>m  pleading  anj 
defences ;  but  the  rest  unaxumously  agreed  he  was  debarred ;  but  the  Freodent  gave  no 
ofnnion*  But  January  he  gave  it  strongly,  and  we  refused  a  rechuming  hill  without 
answers. 


PERSONAL  AND  REAL, 


No.  1.     1788,  Jan.  10.     Ckeditoes  of  Smith  against  His  Brothers 

AND  Sisters. 

DxLATSn  (12th  July  1737)  till  we  see  the  dednon  in  the  case  of  Fittodrie. 

The  Lords  found  by  the  oonoepdon  of  the  clause  that  it  was  a  real  burden,  (albeit 
expressed  with  the  burden  of  the  payment)  and  found  it  effectual,  though  not  inserted  in. 
the  sasine  otherwise  than  by  a  reference.  Amiston  was  much  against  the  first  part,  but 
it  carried  by  a  great  majority,  SOth  Julyw— 10th  January  1738,  The  Lords  Adhered. 

No.  2.    1789,  June  20.    Children  of  Sir  Datid  Murray,  &c.  against 

The  Earl  of  March,  &c. 


I  WAS  in  the  Outer-House  when  this  cause  was  adyised,  and  I  am  told  the  Lords 
pretty  unanimously  found  these  cbildrens  provisionft  were  not  real  burdens.  I  am  also 
told  the  grounds  were  two  ;  first,  that  the  disporition  was  not  with  the  burden  of  these 
debts,  but  with  the  burden  of  payment  of  debtd ;  and  this  was  Amiston*^  opinion ;  but^ 
the  majority  were  not  of  that  opinion.  The  second  was,  that  this  list  of  debts  was  not 
inserted  in  gremio  of  the  disposition,  nor  registered  in  the  register  pf  sasines,  but  only  in. 
the  books  of  Session.     This  deserves  to  be  well  considered. 


PERSONAL  AND  TRANSMISSIBLE. 


No.  1.    1746,  July  17.    M'Farlanb  against  Graham  of  Killeain. 

A  PBOCsas  was  brought  ajpinst  the  last  KiUearn  for  wrcmgously  turning  the  puistter  out 
of  possesaonof  his  tack,  poinded  his  corns,  charg^ig  and  arresting  for  mote  than  was  due^ 


2t 


SSO  PERSONAL  AND  TRANSMISSIBLE.        fEtcniEs^fl  Norsa 

and  divenotfaer  acts  of  oppression ;  and  when  it  was  emoDed,  one  of  the  parties^  unthout 
any  debate,  moved  the  Ordinary  to  make  avizandum,  wbieh  he  did  ;  and  next  vacance- 
the  defender  died,  and  the  pursuer  transferred  the  process  against  his  heir ;  and  an  act 
befiire  answer  being  pronounced,  a  proof  came  this  day  to  be  advised,  and  though  the 
proof  was  far  from  being  clear,  but  such  as  we  thought  would  have  been  concluded 
against  the  last  Killeam,  if  alive,  yet  because  there  had  been  no  litiscontestation^  in  hl^ 
life,  we  found  that  the  process  did  not  lie  agunst  his  heir. 

No.  2.    ]  751 ,  Jan.  22.    HEPBURN  against  M^Laughlan. 

.  See  Note  of  No.  23,  voce  Pactum  Ilucitvm. 


PERSONAL  OBJECTION- 


No.  1 .    1 7S4,  June  25.    GRAY  and  Corbeir  againH  Gray. 

The  Lords  (6th  February  1734)  found  the  suspender  cannot  recur  to  his  reasons  of 
suspension.    26th  June,,  The  Lords  adhered     Vide  Dieletom's  Decisions^  No.  126^ 

Na  2.    1735,  Feb.  6.    Rogers  against  Melvill. 

See  Note  of  No.  3.  voce  Feaud. 


PLANTING  AND  INCLOSING. 


No.  1.    1734,  June  7-    Fergusok  against  Macnibder. 

Upon  the  act  1698  for  preserving  planting,  found  unanimously  relevant  against  a  tenant,, 
that  trees  planted  about  his  yard  were  cut,  to  infer  the  penalties  m  the  said  act,  without 
libelling  that  tb^  were  cut  by  the  tenant  his  wif%  bairns^  servants^  or  others  m  hia  fimily. 
**N.  B.  Those  plantings  weoe^  not  inclosed.  We  found  that  libel  proven  as  to  one  ti«e 
above  30  yeavs  old.  As  to  the  natnraT  wood'  in  the  glen  found  that  the  act  extends  not  to 
it  The  Lords  had  different  reasons;  some  that  it  was  scrogj^e  wood  not  fit  for  sale,conu 
nonly  pastured;  others  iiUer  qme  egt^.  because  it  was  natural  wood  (not  planted)  not 
inclosed. 

No.  2.    178»,  Feb.  28.    Ord  c^amstWKiQBT. 

Mr  Oan  having  pursued  Wright  for  the  half  of  the  charges  of  a  march  dike,  it  was^ 
objected  ibat  this  process- was  not  competent,  since  most  part  if  not.  the  whole  dike  was 
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built  befcMre  any  requintaon  made  to  him  to  ooncar  in  the  building.  I  diought  the  defence 
well  founded  in  tenns  of  the  otatute.  But  because  of  a  practique  in  1679  Seaton  against 
Seaton,  (Dict.  Na  2.  p.  10)476.)  I  repelled  it  i;o  far  as  might  extend  to  the  expenses  it 
would  have  cost  him  had  he  actuaOj  concurred  in  building  a  sufficient  dike.  But  Wright 
having  reclaimed^  the  Lords  thought  the  former  dedsion  wrong,  and  therefore  found  the 
action  not  now  competent ;  and  on  the  88th  they  adhered  without  answers. 

No.  8.    1 189,  July  S.    Douglas  aguinst  Penman. 

Thb  Lords  considering  the  extent  of  these  grounds,  the  one  six  acres  and  the  other 
eight,  found  thai  it  is  not  comprehended  within  the  act  of  Parliament 

No.    4.    1 744,  July  24.    RoBEBTSON  agaifut  Major  Robeetson. 

Thx  question  was,  Whether  the  act  16,  Sesaon  7,  King  William,  included  fruit  trees  as 
weQ  as  barren  planting  ?  The  President  was  exceedingly  dear  that  it  did  not  However 
it  carried  by  a  good  majority  (and  I  thought  ri^tlj)  that  fruit  trees  are  included,  and 
therefore  we  adhered  to  our  fiirmer  interlocutor. 


POINDIN& 


No.  1 .    1 784,  July  30.    Feegusok  of  Auchinblain  against  John  Dick. 

The  Lords  sequeatrated  the  crop,  and  remitted  lo  the  Ordinary  on  the  bills  in  time  6t 
▼aeanee  to  name  ithe  sequestrator. 

No.  S.    1 786,  Jan.  28.    Dettmmond  ogtUnH  Mowbea y. 

The  Lords  thought  it  no  nullity  that  the  registrate  bill  bore  no  special  warrant  to 
poind,  but  only  for  all  executorials  necessary  after  a  charge  first  giren. 

No.  8.    1786,  Feb.  18.    Muiehead  against  FnorosT  Coeeie« 

The  Lords  thought  that  letters  of  open  doors  are  not  necessary  to  open  locked  presses 
«r  chests.  They  also  thought  that  Gordon  warrantably  stopped  the  poinding.  But  diey 
found  that  the  pdnder  having  done  all  that  on  him  lay,  they  preferred  him  to  the  debt  in 
question  upon  which  no  sequestration  had  been  obtained.  They  seemed  also  to  think  that 
a  possessor  <^  goods  is  not  bound  to  assist  in  poincBng  or  opening  doors,  but  only  to  suffer 
4lie  messenger  to  do  it  But  here  it  appeared  by  the  execution  that  the  messenger  reaDy 
was  stopped. 

*  2t2 


«•  FOINDINa  t^eam't  Nons; 

b 

Na    4u    nS6f  Feb.  IS.    Stirling  against  McQueen: 

Tb£  Lords  sustained  the  poinding  fc»r  the  master^s  >ent  withiA  five  dajs  after  deocel 
ef  his  own  Court,  and  indeed  it  would  seem  that  three  days  w«8  the  time  neoessaxy  as  m, 
removing.  Vidt  Jas.  III.  Pari.  5,  Aet  34»  and  M'Eenzie^s  obiarvatioBfl^  t2i&ii.  Thej 
also  repelled  the  objection  that  there  was  only  one  appretiatioii  on  the  ground  and  not 
another  at  the  manor  place^  17th  December  1735.?— Februaxj  18th  The  LottU  adh^rffd 

}o7a  5.    )  736»  Feb.  1  ^    Mowbrj^y  against  DurMMOSf ix 

The  Lords  adhered  to  the  jformer  Interlocutor  finding  die  poinding  c^pressiVe,  but  by 
(he  Presidents  casting  vote  it  carried,  no  spuilzie.  For  the  qniilzie  were  Royston,  Kil- 
Icerran,  Murkle,  e^  ego.  Against  it  were  NewhaB'^Minto,. H«ning,  Monzie,  and  P)resi- 
dent.—dlst  January  1736. 

The  Lords  adhered  to  the  former  interlocutor  of  tiie  3tst  ult  finding  it  no  i^uibie^ 
though  many  of  the  Lords  thought,  it  sbouldnot  be  a  preoedent 

No.  6.    1 737,  Nov.  15.    CaAWFORD  against  Tack&ws.v  of  Langtown. 

See  Note  of  No..  7,  voct  HvPog^HEe.. 

V 

No.  7.    1741,  Dec.  17.    Kirkeaito  c^wfuif  Miliar. 

In  a  poinding  of  staiufing  corns  begun  iht  30di  August,  the  messenger  taking  no  ftiiv. 
ther  notice  of  the  corns  by  him^lf,  or  any  employed  by  lum,  after  the  poinding  on.  the  siud 
30th  August^  but  haying  left  the  creditor  ta  cut  down  the  corns  and  to  lead  and  stack  them 
as  he  pleased ;  and'  he  having  stacked  some  in  the  debtor'^s  bam-yar^  and  carried  most  of 
them  to  his  own  ba&n-yaxd;  tBe  mesaengar  JKd  not  complete^  the  poaoftny  tSfc  DuaauBery 
February,  March,  and  April,  when  the- different  stacka  waav  fpindad  bg^  easting  aai 
proving,,  but  without  any  evidence  that  there  was  no  embezzlement  nor  even  that  they 
were  the  same  coms.  The  I^isda  suatttaed  the  eb]ec±iatt  to  tba^  paiadi^g,  and  fimndil 
void  and  null.. 

« 

No.  8.    1 742,.  Feb.  5;    Alexakdbr  Ls  6«i»m  agscmst  CHAi;vinm. 

FiMB  that  Mr  Le  Grandwasguiltyof  no  breacb  of  duty  in  not  admitting  to  entiy,  and 
therefore  advocate  the  cause  and  assoilSsie.  I  doubted  of  tlie  jurisdiction,  and  stated  tha 
question.  If  a.coQector  should  refuse  to  admit  the  paoprieton  to  make  an  entry  and.  pay 
duty,  that  remedy  lies,  and  whiere?  The  President  said  waneeded  not  datfrmine  that 
]^int  here. 

No.  9.    1 742,  Jufy  20.    LocKHAET  of  Camwath  against  Richasdson. 

Mk  LoncHAET,  a  creditor  to  his  brother4n-law  Sinclair  of  Roslin,  got  a  disposdtion  in 
security,  but  Sinclair  being  rendered  bankrupt  in  terms  of  the  act  1696^.  Mr 


•ould  not  trust  to  bis  dispositioii,  and  proceeded  to  pcnnd  serenil  particulars,  and  among 
the  fast  a  bad  dstem,  die  oof^r  finr  making  a  boikr,  some  rape  seed^  Ti^oil)  and  other 
materials  for  making  soap,  but  did  not  remove  the  particulars,  but  mode  a  sort  of  new 
aontitet  wkb  a  Butchman,.  Vaodev  Wailer,  whom  Sinclair  had  hired  to  make  soap  for 
him,  to  ottttlzaue  to  make  soap  for  him  Lod^hart,  who^  as  Vander  Waller  swears,  paid  him 
L.80  steeimg  for  canning  or  die  wock.  The  soap  was  .accordingly  manufiictured,  the 
iaty  paid  hj  Undin,  and  die  soap  scM  fay  him  to  Domfiieff  merdiants^  and  a  part  of  the 
price  reeaiTed  f  and  Kefaardflon^  anodier  creditor  of  Sinelair^s  iMMring  anresttd,  the  Lords 
flrat  {HrtfcrHsd  the  arrestment  and  ibund  the  poinding  simulate.  But  thisday  they  found 
M  suffldent  fttaJUkattieD»  of  tfteuhrtkmy  and  didrefoie  preferred  Mf  Lockha«t^  imr  qmUem 


ii'i^  t  II,' 


No.  10.    1^750^  F«b.  9.    GsDDiM  of  Kirkno^  against  - 

The  Lords  found  that  in  poindings  the  apprisers  at  the  market  cross  ought  to  be  dif- 
ierent  persons  from  tlie  apprisers  on  the  groundi,  and  sustuned  that  objection  to  annul* 
the  poinding,,  but  not  to  infer  any  of  the  penal  consequences  of  spuilzic.  6th  December 
T751,  Adhered  nemint  corUradiceHU.. 

No.  11.    1750,  Nov.  7.     Andeesoi*  ogwW  The  IncorpoAaTion  of 

Shoemakers* 

*  Ws  austttttied  a  pmikdihg  more  than  year  a«d  dt^y  after  the  charge  nem  emu ;  and 
jHsbMed  f  Ann  a»  s^^ai^  but  found  no  expenses. 

'  .  "I 

POOR. 


No.  1  •    1 737,  July  — *.    Mr  Miller  and  Session^  o*  Tranekt  against- 

Mr  Williamson  and- Session  of  Inveresk. 

« 

The  Lords  found  that  no  action  lies  against  the  kirk-^tfession  of  Tranent  for  nkun« 
tuning  this  child,,  and  remitted  to  the  Commissaries  with  that  instruction.. 

No.  2.    1745,,  June  5.    Oterseers  of  Pahish.  of  Dunse  against  Parish 

of  Ednam*, 

~  Thb  question  was.  Whether  the  act  1672,  makbg  three  years  the  period  of  beggars 
residence  in  a  parish  necessary  for  burdening  the  parish  with  fiis  maintenance,  was  altered 
by  21st  act  1696,.  and  a  proclamation  also  in  1698  referred  in  that  act,.whieh  proclamation 
seemed  to  bring  it  back  to  seven  years,  die  period  pointed  out  by  the  74th  act.  Pari  6. 
Jfltefi  VI.;ir-4iiid«tte:l<Q)ikad^^  mcedogutor^  Brnkuy*  the  period  thiee 
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No.  3.    1751,  Feb.  15.    Kiek-Session  of  Humbi£  against  Hepburn. 

This  question  was  toudiing  the  pocnr^s  money,  Whether  weekly  collections  at  the 
Church  doors,  or  money  lent  out  for  their  use,  whether  the  kirk-aession  had  the  whole 
rig^t  of  administration  and  distribution,  or  if  the  heritors  oi  eveiy  parish  have  right  to : 
join  and  ^rote  with  them  in  the  disti^ution  ?  2dly,  If  the  session  has  the  sole  right, 
whether  diey  are  liable  to  challenge  at  the  instance  of  the  heritors  in  case  of  maladminis- 
Iration  or  misapplication?  The  Lords  found  that  the  heritors  hare  a  jmnt  right  and 
power  with  ihe  kirlo-sesflkm  in  administration,  management,  and  distribution  of  aU  and 
every  of  the  funds  belonging  to  the  poor  of  the  parish,  as  well  collections  as  sums  morti- 
fied for  the  .use  of  the  poor,  and  money  stocked  out  upon  interest,  and  have  right  to  be 
present  and  join  with  the  session  in  their  administratbn,  distribution,  and  employing 
such  sums,  without  prejudice  to  the  kirk-session  to  proceed  in  thdr  ordinary  acts  of  admi- 
nistration and  application  of  their  collections  to  th^  ordinary  and  incidental  charities, 
though  the  heritors  he  not  present  or  attend ;— but  for  the  better  preventing  thb  misap* 
pUcatum  Ar  •embezzlement  of  the  funds  belonging  to  the  poor,  they  found,  that  when  any 
acts  of  eagtraoffdinary  administration,  suc^  as  uplifting  money  Aat  hath  been  lent  out,  or 
lending  (ht  re-employing  the  same,  shall  occur,  that  the  Minister  ought  to  intimate  a  meet* 
ing  fiiom  the  puljnt,  for  taking  such  matters  under  consideration,  at  least  10  days  before 
the  holding  of  the  meeting,  that  the  heritors  may  have  opportunities  to  be  present  and 
assist,  if  they  think  fit,  aad  deoemed  and  declared  acoqrdingly,  Justice-Clerk  tt  me  ton. 
Item  rtttU.  and  Eilkerran,  who  was  not  present  I  thought  they  had  power  to  call  the 
session  to  account,  in  case  of  maladministration  or  embezzlement,  because  the  heritors  are 
whsUark  Hable,  failing  the  eollections ;  and  I  thought  also,  when  the  poor  were  so  nume- 
rous, and  the  fund  so  small,  that  there  was  a  necessity  for  the  heritors  and  session  jcnntiy 
taxing  the  parish,  the  sesrion  was  bound  to  ^ve  the  heritors^  collector  the  half  of  the 
eollections,  in  terms  of  the  proclamations  and  acts  of  Council  1692  and  1693,  (whereof 
printed  copies  were  given  us,)  but  in  other  cases,  I  thought  that  neither  by  the  nature  (^ 
the  thing,  nor  by  the  muniripal  laws  of  Scotland,  nor  by  custom,  had  the  heritors  any 
voice  in  the  administration  or  distribution  of  the  collections^  but  of  these  I  thought  the 
sesaon  were  the  sole  almoners,  chosen  as  well  by  the  people  who  gave  the  offerings^  aa 
by  the  Church  who  appcnnl  them. 


POSSESSION. 


1784,  July  80.    Caestaies  against  Stuabt  of  Duneant 

ords  found  the  presumption  of  life  goes  the  length  of  100  years,  and  that  the 
is  presumed  major  at  the  date  of  the  first  consent  to  the  crediton  infeftments; 
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and  found  the  pcMesdon  ascribable  to  the  liferent    29d  July  Adhered  to  the  last    SOtb 
July  Adhered  t0  the  whole.  /*^ 

No.  2.     1752,  Jan.  24.    Gbat  of  Damgavell  against  Russel  and  Othehs. 

Ik  the  process  for  divisioD  of  the  muir  of  Auchtennuir  there  were  two  questions, 
Whether  Gray  was  eiilitled  to  six  soums  pasture  more  than  the  other  feuara,  because  of 
a  dause  in  his  original  feu,  as  old  as.  1618,  by  the  family  of  Yester^ giving  him  six  soums 
more  than  they  formerly  possessed,  1. 1.  before  his  or  any  other  lands  were  feued,  which 
the  other  feuars  said  was  not  giving  him  more  than  them,  but  making  him  equal  with 
them  ?  Bnt  as  there  could  be  no  prooTof  the  possession  before  1618,  he  baring  proved 
immemorial  possesion  of  six  soums  more  than  the  rest,  the  Lords  presumed  rctro^  and 
found  him  entitled  to  it.  The  next  question  was  the  rule  of  divi^on, — ^Whether  the  act 
of  Parliament  referred  to  the  valued  rent,  or  the  merk  land,  or  the  real  rent  ?  But  as  the 
proper^  was  in  the  famiFy  of  Tweddale,  and  they  had  originally  only  common  pasturage, 
and  in  1706  the  Marquis  gave  them  a  power  to  improve,— Hiocording  to  the  decision 
betwixt  Sir  Robert  Stewart  and  his  Feuars,  (Dict.  No.  8.  p.  2169.)'  there  could  be  no  divi- 
sion on  the  act  of  Parliament,  since  Tweddale  is  still  proprietor,'  and  were  there  any  mines 
or  minerals  they  would  belong  to  him  ;•  and  that  addition  of  six  soums  was  also  a -bar  to 
dividing  by  the  valuation ;  and  as  hitherto  they  had  possessed  equally  with  that  exception, 
•—therefore  found  the  diyudon  ought  to  be  according  to  their  possession,  lOth  December. 
ITSl.T—Sith  January  Adhered,  and  refused  a  reclaiming  bill  on  answers. 
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No.  1.     17S4,.  Jan.  25.     Menzies  of  Pitfodels  against  Town  op, 

Aberdeen. 

(This  case-  is  not*  mentioned  in  the  manuscript  Notes.); 

No.  2.     17S4,  Feb.  1*..     Alexander  CHichton  against  Earl  of 

Kilmarnock. 

See. No.  11,.  coos  Mxnoa.. 

No.  d.    1735,  June  25.     The  Marquis  of  Annandals  against  Lorj> 

HOFE 

See  Note  of  No. '12,  cocc  Mittuax*  Conteact. 
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No.  4.    1735^  Juljr  10.    Graham  against  Douglas. 

The  question  was,  Whether  a  servitude  tit  corpore  of  a  fi^u  ri^t  in  favours  of  a  third 
party  not  the  superior,  could  be  lost  by  the  negative  prescription.  The  Lords  adhered, 
finding  it  pipesGriptable. 

No.  s.    nS5,  Not.  14.  A.  agoinst  B. 

In  a  process  declaring  servitudes  of  peats  and  turf,  of  which  long  possession  had  been 
bad,  but  upon  a  defective  title,  an  instrument  of  interruption  in  16i98  being  produced, 
but  not  registrate  in  terms  of  the  act  1696,  the  pursuer  being  a  purchaser  in  1695,  and 
the  act  regulating  bygone  interruptions,— -the  question  was,  Whether  it  also  respected  and 
was  in  favour  of  purchasers  prior  to  the  act,  or  only  in  favour  of  subsequent  purchasers  ? 
The  Lords  found,  that  purchasers  before  the  act  had  the  benefit  of-  it,  and  repelled  the 
interruption,  and  declared  the  servitude. 

No.  6.    1736,  Jan.  31.       Mkrcse  agai7%9i  Irvine. 

The  Lords  unanimously  sustained  the  tutriz'*s  defence  upon  the  prescription  of  tutors* 
accounts,   20th   January.      Slst  January  The  Lords  unanimously  adhered  without 
answers ;— and  most  of  us  were  of  opinion  that  even  protutors  and  procurators  accounts' 
fall  under  the  act  of  prescription.     Fide  act  of  sederunt  anent  protutors,  &c. 

No.  7* .  17S6,  Feb.  8.      Blaie  against  Sutheeland. 

The  Lords  altered  the  interlocuimr,  lod  found  the  drbt  prescribed. 

No.  8.  1786,  Feb.  6.  Jean  and  Elisabeth  Halibueton  against  Geaham. 

This  Lovds  sustained  the  prescription^  12th  July  1736.  6th  February  1736  The^ 
unanimously  adhered. 

No.  9.    1736,  Feb.  11.    Maey  Seaton  against  Foebes,  &c. 

Th4  ILords  thought  the  actipn  not  prescribed^  rince  the  deed  reowmed  so  long  latent^ 
nor  did  they  think  the  diqx)6ition  prescribed,  because  of  the  reserved  liferent,  and  there- 
fore the  prescription  could  not  run.  But  remitted  to  the  Ordinary  to  hear  further  upon 
the  time  d£  delivery  and  filling  up  the  truttee^s  name. 

Na  10.    1736^  JFuly  87.    The  JUxfSM  ojp>  AEaTi^E  agaiast  Caxp^elx.. 

FovKn  that  the  process  1704  interrupted  ^e  prescription  only  of  wages  that  fell  due 
in  three  years  before  tb^t  proeess ;  2dly^  th»t  the  aOQuUy  dehveied  did  not  stop  that 
prescription. 
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No.  11.     1737,  Jan  14.    Ferguson  of  Auchinblain  offatust  Muir. 

The  Lords  found  the  prescriptioii  campBtent  for  all  prececling  ^lree;  years^  unless  tbe 
pursuer  will  prove  resting  owing  by  oath. 

No.  12.     1757,  June  17.    SiK  Robert  Douglas  against  Sir  J.  Scott. 

Thb  Lords  sustained  tbfi  i^t^fypi^op  of  H^  priesQnption  of  the  L.IOO  bond  by  the 
holograph  receipt  of  annualrents,  and  found  that  receipt  although  holograph  probative 
against  Sir  Robert  Pou^^  t)^e  princi|>al  d^btf  r  i^.  w^U  «s  against  the  or^tPf  whi> 
granted  it  and  the  cautioner  who  produced  it  I  doubted  much  of  this  int^Iocutor,  for 
the  thing  appeared  very  su^ioious ;  but  th^e  was  Ito  d^visioii  an  tl^e  Bench,  and  I  being 
in  the  ehair  did  not  put  it  to  the  vote,  2dly,  They  sostaii^  the  defence  against  th^ 
8500  merks  bond  assigned  to  Sir  Patrick  S(x>ti  m  1679,  that  Sb  Joim  could  not  sue 
vpon  it  aaite  uMUai  ratimUf  notwithstanding  of  the  prescription  of  the  tu^oir-acoounts^ 
We  cfid  not  think  that  the  de(Mion  in  the  case  of  Mauldsley,^  thi^t  oompensatyyi  cannot  b^ 
pleaded  wpon  a  prescribed  debt,  had  any  oonnectioa  with  this  case,  which  is  not  (XMppenr 
aation  but  payment,  since  the  law  presumes  that  the  debt  was  piHd  rtpugilU,  l^ord 
Amiston  was  also  of  .this  cqpinioD,  but  be  further  differed  fronfi  that  decisipf),  tboi^h  it 
were  a  prcq)er  compensation,  and  said  he  would  always  daujbt  of  it,  till  it  we|e  CQnjprme4 
by  a  series  of  decisions. 

No.  IS.    1787,  Jani  10.    Murray  against  CowAN. 

See  Note  of  No.  9,  vacc  Pactum  Tllicitvm. 

Ko.  14.   17S7,  July  14,  Dec.  6.   Sir  James  Dalrymple  against  Duncan. 

• 

Thk  Lords  adhered  to  thdir  ii^erlocutqr  in  so  far  as  it  found  Mr  Edmonstpn'^s  mino/ity 
ought  to  be  deducted.  But  found  no  ocpw^  tp  determine  the  other  as  to  Carn  wath,  and 
the  reason  of  adding  this,  was  a  doubt  Amiston  had  as  to  Camwath%  who  was  not  within 
year  and  day  of  th^  other  n^juc^ers ;  thpu^  if  thi^t  qu^tion  had  been  put,  the  majority 
i^^emed  pf  opinion  pf  tbe  interloeatpr, 

No.  15.    1737,  Dee.  16.    Walkingshaw  against  Knappbrny. 

Th;;  Lord?  were  of  very  different  opiniopi^  Mosjt  part  of  us  were  for  sustain!]^  the 
answer  of  prescription,  but  upon  different  grounds.  Some  of  us  thought,  first,  that  the  oom« 
pensktion  was^not  liquid  within  the  years  of  prescription^  and  therefore  it  could  not  stop  the 
prescription ;  and  2dly,  that  though  it  had  been  liquid,  it  would  not  have  hindered  the 
running  of  the  prescription  ;  and  I  was  one  of  those  that  was  of  that  opinion  upon  both 
irouQds.  Vi^  18th  January  1713,  H^i^ies  against  l^axweD,  (Dict.  ^o,  139.  p.  2677.) 
^^riii$tQi|  lya^of  th^  sftpie  opinion  upon  the  last  ground,  but  thought  as- to  the  first  that 
ll^e  acpount  produced  by  Walkinshaw  proved  it  liquid  within  the  years  of  prescription. 
Put  the  President  seemed  to  b?  against  the  prescription  on  both  grounds,  and  Twedda)e 

♦  Dict.  No.  139.  p.  «e77. 
2n 
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had  difficulty  as  to  the  second  ground,  but  was  of  the  opinion  upon  the  first  ground  that 
it  was  not  liquid.  But  we  gave  no  judgment,  because  Knappemy  offered  to  prove  hf 
Walkingsbaw^s  oath  the  verity  of  his  grandfatber^s  subscription^ 

No.  1&    1 7S7,  Dec  33*    Kerr  against  Crichtok,  (or  BaiOHTON^ 

See  Note  of  Na  17,  voce  AnjuniCATioN^ 

No.  1 7.  1 7S8,  Feb.  9.    Captain  Rutherford  offatnst  Sir  J.  C ampbrlc?^ 

In  this  question  between  these  parties  concerning  an;  account  furnished  in  England  to  Sm 
James  Campbell,  Whether  the  prescription  should  be  judged  according  to  our  law  or  th^ 
English  statute  of  limitations  ?  the  effect  of  which  was  that  if  ours  waa  die  rule,  then  the 
debtors  oath  was  still  competent ;  but  if  the  English  then  there  did  not  lie  any  action ; 
we  gave  no  decision  on  that  point,  because  it  seemed  to<  have  been  already  deteitniAed 
by  the  Ordinary  and  adhered  to  in  presence  some  time  ago,  that  the  EngKsh  statute  wat 
the  rule ;  and  most  of  us  seemed  ta  continue  of  tiie  same  opinion-,  not  only  for  the  deciabna 
quoted  in  the  papers,  but  also  another  solemn  one  in  the  case  of  D.  Hamilton^  about  the 
year  I  think  1731  or  1722.  But  Armston  thought  that  a  debtor  had  the  benefit  of  both 
statutes  and  might  plead  either  of  them  that  was,  most  benefidal  Id- hin^  which  opinioft 
seems  to  deserve  consideration.  But  then  Sir  James  CampbeH  having  come  to  rettde  i» 
Soodand  before  the  time  limited  in  the  English  statutes  was  elapsed^  we  fouhd  the  actio4 
«till  competent  by  the  acta  4  and  &  Anna  for  amendnKnt  of  the  laws,  &c. ;  though  that 
act  mentions  only  the  debtors  bemg  beyond  seas,  which  we  found  ex  paritaU  included  hi|( 
aoming  ta  Scotland.. 

No.  18.    1789^  Jan.  17.    Earl  or  Galloway  agnimt  The  Fextars  of 

Whitehorn. 

Tnx  Lords  having  in  July  last  found  even  the  annexed  property  preacriptible  hy  Ae- 
positive  prescription,  but  that  Earl  of  Galloway  had  actually  aeqwred  ^ght  by-pieacrip* 
tion ;  they  this  day  unanimously  adhered.  The  question  was  ooBoeming  the  heritable 
office  of  Bailie  of  Kegality  of  Whitefaom,  eomprdiended  under  the  genenl  anaeKatite 
in  1587,.  but  disponed  to  Lord  Garhes  by  the  Crown  in  1588.  The  cause  was  given  for 
the  Bad  on  several  other  grounds  aU  separately  determined,, but  this  only  Lmentioa being: 
a  general  point  of  law.. 

No*  19.    1789,  Nor.  *>^    M'Do'n^ALL  <^mf<  M'I>owALL. 

Thk  Lords  thought  the  not  calling  the  summons  within  year  and'  day  Was  no  oBjectiQil 
\o  the  interruption ;  but  they  found  that  the  executing  a  blank  summons  was  no  inter* 
Srnption  ;  and-  therefore  adhered  to  the-  Qedinacy'^s  ihterliocutOF,  ffaA.  Drummore,  and 
Amiston,  who  mentioned  a  decision  Earl  of  Hume  against  Earl  Marchmont,  but  which 
XiULerran  siud  was  not  at  all  oa  this  j^^unlL  *» 
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No.  20.    1789,  Dec  5.    T.  M'Dowall  agaiwt  Baebaea  M^Dovtalu  &c. 

(Tub  Notes  leladye  to  this  case  are  tubjoined  to  the  text.) 

ifo.  21.    1740,  July  16.    Eael  of  Beeadalbane  agaimt  Mekzies,  &c 

Thb  Lords  found  that  servitude  of  pasturage  and  sheilling  upon  a  Royal  forest  may  be 
-acquired  by  prescription,  and  that  Culdares  and  Kirknock  have  prescribed  the  same ;  and 
lemitted  to  the  Ordinary  to  hear  parties  as  to  the  extent  of  the  servitude,  both  as  to  the 
limits  of  the  ground  and  the  number  of  cattle.  I  had  no  difficulty  as  to  any  part  of  this 
but  the  first,  whether  by  the  law  of  Scotland  a  servitude  is  prescriptible^  ootwitbstandii^ 
the  acts  of  Parliament,  on  a  Royal  forest 

No.  22.    1740,  Dec.  7.     Gedd  against  Bakee* 

See  Kote  of  No.  28.  voce  An JimieATiov. 

No.  S9.    1741,  Nov.  24.    GkiLLiN  o^tn^t  Hendly^ 

*  9 

See  Note  of  No.  1.  voce.  Foesign. 

No.  84.    1 748,  Dec.  2.    LoED  liOVAT  against  Loed  Foebes. 

Find  that  Lord  Forbes  may  dium  the  benefit  of  the  English  statute  of  limitations ;  but 
remit  to  the  Ordinary  tb  hear  parlies,  whether  he  b  in  the  case  of  the  exception  from  that 
statute.  This  last  I  moved  because  cf  the  dispute  in  our  roll  not  yet  decided  betwixt 
l^iddleton  and  Colonel  Cathcart 

\*  The  case  of  ICddleUm  is  thus  mentioned,  9th  December  1742 : 

Thx  first  question  is,  Whether  the  law  of  England  or  of  Scotland  must  be  the  rule  of 
judging  in  the  question  of  prescription  of  this  transaction,  which  passed  in  London  in 
ITifO  ?— «nd  weagreed  to  the  judgment  given  9d  instant,  betwixt  Lord  Lovat  and  Forbes, 

• 

that  the  English  law  was  the  rule ;  but  what  the  construction  of  that  law  was,  we  all 
doubted ;  particularly  first.  Whether  bding  in  Scotland  is  the  same  as  being  beyond  seas  ? 
fidly.  Whether  the  words  **  at  the  time  of  any  such  cause  of  action  ^ven  or  accrued,^ 
.means  when  U  first  accrued,  or  any  time  within  the  six  years  f  And  as  to  both  points, 
jillowed  ath»  party  to' bring  what  eridence  they  can  of  what  is  the  law  of  finglandL 

Ko.  25.    1 748,  Nov.  25.    Gaeden  of  Troup  against  Me  T.  Rido. 

See  Note  of  Na  1.  voce  Adtocatx. 

4 

Ko.  26.    1 745,  June  7-    Johnston  against  Balfoue  of  Beath. 

By  marriage  contmct  1650,  betwixt  Robert  Stuart  of  fieath,.and  the  pursuer,  she  was 
provided  to  the  liferent  of  the  house,  yards,  and  coal,  and  to  an  annuity  to.be  uplifted  out 

8u2 
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of  the  lands  of  L.IOOO  Scots  yearly  after  his  death.  An  a^^rising  was  led  by  her  and  her 
S)e€x>nd  husband,  James  Baifbur,  against  hei^  son,  as  charged  to  ehtef  heir  to  hfefathei-,  the 
said  Robert,  for  payment  of  L.4500  of  bygones ;  and  in  1664  and  1604  eb^MRl  obnter 
of  apprising,  on  which  sasine  followed  in  1699.  In  1697  they  diq)oned  to  their  son  Henry 
iPalfour,  on  which  he  was  infeft;  and  they  'ind  tlieir  U^rs  h&Tv'jlbsseiGts^  evei^  isivdew 
Johnston  got  a  bond  (I  suppose  in  trust)  from  Balfrages,  as  apparent-hoirs  of  Robart  Stu(i|rt» 
ai)d  adjudged,  and  thereon  pursued  reduction ;  and  Balfour  produced  the  above  charters  and 
■sasines,  and  offered  to  exclude,  and  io  prove  40  years  uninterrupted  possessidn.  I  allowed 
a  proof,  and  assigned  the  same  day  for  the  first  term ;  and  he  proved  60  years  possession  ; 
but  the  pursuer  produced  the  contract  of  marriage  1650,  (but  whereon  no  infeftment 
had  followed)  and  a  tack  set  by  Marion  Bruce  and  her  husband  in  1&70,  ot  a  part  of 
these  lands,  wherein  she  is  designed  liferentrix  of  the  lands  underwritten,  but  which  was 
only  signed  by  the  tenant,  but  not  by  her  or  her  husband ;  and  insisted  that  no  prescrip- 
tion could  run  during  the  life  of  Marion  Bruce,  the  liferentrix,  who  died  only  in  1708, 
not  only  because  the  heritor  was  nonvakns^,  but  also  because  die  liferentrix,  having  entered 
to  possess  as  Bferentrix,  non  potuit  mutare  ectusam  poasessumUf  therefore  the  possession 
cannot  be  ascribed  to  the  inf^flment  of  property;  and  therefore  tfae'drfcbder  ctonot 
subsume  in  terms  of  the  act  1617 ;  and  quoted  the  cases,  ult.  February  1666,  Earl  of  Lau» 
derdale,  (Diet  No.  379.  p.  11,205.)  17th  January  167^,  Voung,  (Diet  No.  381.  p.  1 1,807.) 
and  February  1680,  Brown  against  Hepburn^  (Diet  No.  382.  p.  11,208,)  and  the  liferent 
was  no  title  of  possession  of  the  lands,  bu't  only  of  the  house,  yards,,  and  coals,  Sdly,  The 
brocard  non  poCict)  nmUare  causam  pa^etsionh  does  not  hold  in  ^kte  case  of  die  long  pKfeto^ip* 
tbn,  27th  November  1677,  Grant  against  Gmnt,  (Diet.  Nb.  135.  p.  19^8^6.)  SOtl^ 
FeblKfry  1675,  Earl  of  Murray  agwist  W«myts,  (Diet  No.  15.  p.  9^6.)  Stair,  t^aESblii#^ 
TioN,  §  19.  This  case  I  reported^«-and  w^  unanimously  BMod  tiie  pv^Bonnp&m  itt^ructed^. 
and  that  the  defender  excludes  the  pursuer,  and  sustained  the  defence.  Amiston  and 
the  rest  laid  their  opMon  on  the  liferent  b6ii%  hA  antiulty  and  ndt  It  Idcidity ;  for  Amistoa 
said^  that  had  it  been  a  locality^  he  thought  the  possession  must  have  been  ascribed  to  it 
as  the  preferable  title. 

No.  27.     1745^  J'Uhe  15-     fiAftt  r>t  (?A1ftrflNESis,  against  ^inclaie  of 

tJLBSTER. 

^HS  Lords  first  adheved  to  the  interiocatoiv  that  the  £arl^  minority  must  be  deducted 
fir6m  the  tbie  bf  the  first  dispositioii  I69I5  and  not  firou  ihe  date  of  the  teoond  dJspdsU 
tion  17W|^  a^d  nesct  adhered  to  tHe  other  .iateridcutor,  fliKlm|(  ihftt  ^Ae  vskktrnXj  stjdpt 
prescription  of  the  apprising  only  qua  such,  reserving  to  parties  to  be  heard  upon  the 
effects  of  that  uilerlobutDr ;  and  refused  the  ftdditioiial  petition  on  huihjiiu;^xa  rath^  mcBk 
JidtSy  oi  Ulbster  and  his  authors. 

No.  23.    1746,  July  SO.    Walteu  RuDiDiMAN  against  Teai>:£s  Maiden 

HOSFITAX.. 

A  B0173D  dated  168d  beihg  assigned  in  1695  to  a  blank  person,  the  bond  ivas  registrate 
in  ITOS^  but  the  as^gnation  UQt  registered  nor  heard  of  till  after  17^,  when  the  pre- 
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IcrtjJtioti  of  the  bond  w£ks  run,  and  the  grantor  dead,  and  when  it  appears,  filled  up  m  a 
di^ereiit  hand,  in  the  name  of  the  gninter'^s  grandchild,  Thomas  Smith ;  whose  heirs 
btoiight  a  reduction  on  It  of  a  disposition  b^  the  debtor  to  the  Maiden  Hospital  on  th^ 
act  1621.  The  defence  was  prescription  of  the  bond.  RepHed,  Minority  of  Thomas 
IS'mith ;  and  his  minority  was  ptt>ved.  Duplied,  The  assignee's  name  blank,  and  filling 
br  delivery  is  not  presumed.  And  hotwithstanding  all  the  suspicious  circumstances,  tTie 
JLords  found  that  the  filling  lip  and  delivery,  of  tlie  date,  was  presumed,  and  fouiid  his 
ininority  'must  b^  deducted,  though  the  assignation  had  not  been  intimate,— rftitV.  titter 
ali09  Tinwald  et  fne  on  the  first  point,  24th  Jun^.-^^Oth  July  Adhered,  seVen  to  four. 

No.  29.    1747,  July  21.    JoHi^  Campjjell  nguinst  Colonel  Halkett. 

In  1688  Earl  Breadalbane  got  the  CounciFs  Recommendation  to  the  Treasury  for 
L.SOO  sterling,  which  in  1693  he  gave  to  Sir  Peter  Murray,  Receiver- General)^ on  hia 
l^eceipt  and  obligement  to  pay  it  if  it  should  be  allowed  to  him.  In  1696  Sir  Peter  had 
his  accounts  allowed,  in  which  was  this  L.SOI),  and  produced  the  recommendation  witk 
^readalbaneNB  receipt  of  the  money  !ftubjoined  k>  it.  In  1736  th^  pursuer,  as  hovir^  right 
<x>  this  obligement,  sued  the  defender,  as  representing  the  granter,  tlie  40  yean  not  being 
tun  from  1996.  ^Y^  defence  was,  the  20  years  prescription  df  the  oUigement.  Answered^ 
The  suit  was  not  on  that  obligement,  but  oh  Sir  Patrick^  account  with  the  Treasury^ 
end  he  used  the  obligement  only  as  evidence  that  he  had  not  psud  the  money  to  the  Earl. 
Answered,  Without  the  obligement  there  is  no  foundation  for  an  action,  and  action 
Ihight  as  well  be  sued  on  a  holograph  bond  on  the  narrdtive  of  having  borrowed  tlits 
tnoncy,  after  the  SO  years.  Minto,  Ordinary,  sustained  the  prescriptioti^  and  tliis  day 
Ve  adhered,  but  i^i^  miich  divided,  five  against  four,  and  the  President  Against  the 
interlocutor  were  the  President,  and  Tinwald  did  not  vote,  Minto  in  die  Outer-House, 
Amiston  absent,  as  he  has  been  all  this  Session,''->14th  January  1747.  10th  Felnruary 
jiast,  we  idtered  the  interlocutor  of  14th  Januaiy,  aid  found  the  hcJogtaph  oUigonent; 
probative  of  the  facts  therein  contained.  But  X^olonel  Halkett  having  in  his  turn  i^ 
«lidmed,  we,  9th  June,  took  the  whole  circumstanoes  of  the  case  under  considemtion,, 
tnd  thereon  {bund  that  now  no  action  lies  upon  tJle  obligement.    21st  July  Adhered 

K6.  8K,    1749,  Jan.  Q5.      Harrowak  ogamH  Wells.. 

A  WEIXTF.N  tack  of  19^  years  being  set  in  1728,.  a  bargain  that  the  hay  was  set  m 
4rtt'el4x>w,  not  contained  in  the  tack,  was  found  proveabte  by  witnesses,  notwithstanding 
the  Otli  act  1669 ;  and  Kilkerran's  interlocutor  altered,,  and  a  proof  before  answer  allowed,. 
rtnit.  President    I  Wias  m,  the  Outer-£[ouse« 

No.  32.    174&,  June  28;    WxMirss  (^giaim^  Alkxanber  Clkrk. 

tn  1721  Mr  Wemyss  put  sonde  bills  for  imall  sums  with  diligence  on  them  in  Alexan-^^ 
4^er  Clerk^s  hands,  who  was  then  a  messenger,  with  discharges  to  the  debtors,  as  was  sup* 
posed,  to  execute  the  diligences,  anfd  in  case  of  payment  to  give  np  the  discharges ;  and  he 
|;ave  a  receipt  for  the  writings  without  Baying  for  what  use  they  wete  piit  in  his  bands,  cVr 
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any  obligement  Clerk  has  not  for- many  years  officiated  as  a  messenger,  and  in  1744 
Wemyss  sued  him  to  deliver  back  the  writings  or  pay  the  contents.  Clerk  could  not 
remember  what  became  of  them,  whether  he  returned  them  to  Wemyss  who  lived  at 
Aberdeen,  whereas  Clerk  lived  at  Inverness,  or  if  he  gave  them  up  to  the  debtors  on  pay- 
ment, and  sent  the  money  to  Wemyss,  or  if  they  were  juisually  lost  or  misled,  but  waa 
positive  that  one  of  these  was  the  case.  Eilkerran  found  him  liable  for  the  contents  of 
these  writs ;  but  on  a  reclaiming  bill  we  thought  it  dangerous  on  such  receipts  to  sustain 
action  against  officers  of  the  law  afler  so  great  a  distance  of  time ;— *4nd  tlierefore  this  day 
found  that  no  action  could  be  sustained. 

No.  S3.    1 749,  Nov.  10.    HsN&Y  ELLIOT  offoinst  William  Elliot. 

See  Note  of  No.  82,  voce  FaAun.    The  Notes  written  upon  the  Petitbn  for  Heni^ 
EUiot  (drawn  by  Pitfour)  to  which  Lord  Elchies  alludes,  are  as  foUew : 

This  is  a  reduction  on  the  act  16S1  of  a  disposition  in  1692  by  James  Scott  of  BristOf 
with  consent  of  James  his  son,  to  William  his  second  son,  of  the  lands  of  Kirklands, 
Antram,  and  others,  on  the  narrative  of  a  certain  sum  of  money  paid ;  and  again  disponed 
by  William,  with  consent  of  the  said  James  his  elder  brother,  to  Thomas  Porteous  in  1695, 
on  which  he  obtained  charter  and  sasine  in  1696,  disponed  by  him  to  William  Elliot  in 
1723,  on  which  uninterrupted  possession  has  followed  from  1692,at  least  since  1696,'— at  the 
instance  of  Henry  Elliot,  as  having  right  by  progress  from  his  grandfather  John  Elliot  of 
Thorleshope,  to  the  half  of  a  debt  o[  SOOO  mcrks  due  by  the  said  James  Scott  the  father ; 
the  other  half  of  wfaidi  debt,  which  was  conveyed  by  Thorleshope  to  JcAn  Elliot,  his 
seoond  son,  is  found  prescribed  tion  utendo;  but  the  pursuer^s  half,  which  was  conveyed  to 
•his  father  Henry  the  third  son  is  saved  from  prescription  by  the  petitioner's  minority 
which  lasted  about  20  years  ;-^-and  as  the  defender  pleads  the  positive  prescription,  the 
question  is,  whether  it  bars  this  action  of  reduction  notwithstanding  the  pursuer's  said 
minority.  In  this  same  process  th^re  is  a  reduction  of  a  dispoution  to  Sir  James  Stuart 
in  1699  by  the  same  William  Elliot,  of  other  parts  of  the  lands  disponed  to  him  by  his 
father  in  1692.  But  as  Sir  Jaknes  could  not  qualify  the  positive  prescription  in  terms  of 
the  act  1617,  the  Lord  Justice-Clerk  repelled  the  negative  prescription  in  respect  of  the 
pursuer's  minority,  but  sustained  the  positive  prescription  for  William  Elliot,  and 
assoilzied  him  notwithstanding  the  pursuer's  minority ;— and  this  is  the  only  paint  now 
before  us, — and  the  papers  are  filled  with  many  circumstances  not  material  to  the  point  at 
issue*  The  interlocutor  is  long  and  fully  recited  in  answers  in  principto^  and'  for  the  fact 
I  may  read  answers  page  3  to  page  9  injine.'^l  own  I  think  the  pursuer  can  make  little 
of  this  process.  Whether  the  dispontion  1662  was  on  death-bed  does  not  signify,  rince 
James  the  heir  consented ;  and  I  doubt  much  if  the' defender  dught  to  be  obliged  at  this 
distance  to  astruct  the  narrative  of  that  disposition ;  for  though  the  law  is  jealous  of  nar- 
ratives among  near  relations  unless  they  be  otherwise  astructed,  yet  it  requires  only  sudi 
.an  astruction  as  mayjidemfacarejiidicihni  not  a  full  legal  proof ;  but  to  carry  that  jealousy 
80  far,  as  to  oblige  them  to  astruct  them  at  the  distance  of  50  or  60  years  would  be  to 
,  require  proofs  that  for  the  most  part  would  be  impossible,  where  there  had  been  no 
challenge  in  that  time.    Sdly,  Though  Thomas  Porteous  who  purchased  from  Wi] 
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•Dd  behoved  to  see  his  right  that  it  was  derived  firom  his  fadier  mi^t  be  burdened  (had 
lihe  process  been  timeously  brought)  with  astructing  the  narrative  because  bj  so  purchaft^ 
ii^  he  wa3  in  some  uoHparticeptJroMdis^  yet  I  doubt  if  that  would  equally  apply  to 
William  Elliot,  who  purohased  in  1723  on  the  faith  of  this  Porteous^s  infefbnent,  and 
perhaps  never  saw  William  Scott^n  or  knew  that  it  was  derived  from  his  father.  But  this 
last  would  require  to  be  further  considered.  But  the  Ordinary^a  interlocutor  does  not 
put  it  on  either  c^  these  footii^ :  But  suppose  it  were  certo  certim  that  William  Soott^a 
right  were  absolutely  gratuitous,  and  that  (he  father  was  notourly  bankrupt,  and  the  cte^ 
£tors,  particularly  Thorieshope,  grossly  defrauded,  and  though  the  creditor  had  been  con» 
•tantly  minor  from  that  time  to  this,  and  even  though  William  Soott  remained  still  pro^* 
prietor  and  were  the  party  defender  in  this  process,,  yet  his  right  could  not  now  be  chalet 
lenged,  because  he  has  possessed  40  years  withoui  interruption  upon  a  charter  andsasine, 
«*«nd  that  the  minority  is  expressly  an  exception  from  the  aot  of  prescription  1617 ; — so 
the  question  is  whether  that  exception  is  only  intended  from  the  negative  prescription  or 
from  both  ?  As  to  which,  first.  It  seems  no  contemptible  argument  in  sueh  a  question 
that  the  act  is  borrowed  froni  the  dvil  law,  and  looks  rather  declaratory  than  statutory,, 
and  is  made  to  retrospect,  and  tharefinre  that  as  in  the  civil  law,  so  here,  minority  was 
^eant  to  be  excepted  from  both.  The  argument  front  the  civil  law  is  much  the  stronger 
on  comparing  the  act  14*96,  SStb  act,  5th  Pari.  James  III.  anent  prescription  of  obliga^ 
tions,  and  1474,  34th  act,  7th  Pari.  James  III«  where  minority  is  not  excepted,  yet  it  is^ 
triti  jurU  that  our  law  has  always  excepted  it,  which  is  not  founded  on  this  act  1617^ 
whidi  only  conoeyna  heritable  rights,^  and  hence  arises,  properly  the  argument  to  be  after* 
wards  mentioned  from  the  decision  1678,  Duke  of  Lauderdale,  (Diet  No.  374.  p.  1  I^^IDS^) 
Sdly,  I  can  hardly  understand  bow  positive  prescription  can  run  while  the  actions,  for 
avicdjig  the  properly  are  usprescribed  ;  I  do  not  say,  while  the  ground  of  debt  is  unpre* 
acribed,  for  from  the  same  cause  different  actions  may  arisen  aa  m  this  cose  there  lay  ft 
personal  action  ag^nst  the  debtor  Soott  and  his  heirs,  and  there  lay  a  reduction  of  thia 
dispositiim  on  the  act  IQSi,  and  the  bond  may  be  kept  entire  either  by  diUgence  or  by 
payment  of  anmialrent^  and  yet  the  reduction  might  prescribe ;  but  minority  has  in  this 
case  saved  both  from  preseriptioa;  and  so  the  interlocutor  finds  in  this  case  as  to  Sir 
James.  Stuart;  But  I  can  hardly  conceive  how  a  reduction  of  any  right  can  remain  uik 
prescribed,  and  yet  the  right  itseff  be  safe  by  the  positive  prescriptioik  Thus  by  the 
slause  anent  the  neg/xtlxe  prescriptions^  action  upon  reversions  may  be  pursued  in  49 
years,  but  with  the  exception  of  reversions  incorporate  and  in  grtmio  jurisy^  or  registrator 
m  the  clerk-r^ster^s  books,  which  are  declared  not  to  presmbe;^  and  this  is  pUunly  an. 
exception  from  the  negative  prescription*.  Now  suppose  a  debtor  should  produce  cbarterp^. 
and  sawnes  for  LOO  yeaxs  together^  but  containing  a  reversion  ih  gremw,  or  the  reverflioq^ 
were  registrate  at  the  set  directs,  it  is.  plain  he  oould  plead  ti^e  positive  pjcescription  ixi 
defence  of  Us  wadtet,.— bat  wwld  that  cut  out  the  reversion^  though  it  is  only  exicepte4 
from  the  negativt  preseriptipu?  The  case  is  the  same  of  actions,  of.  warcandipe  whicik 
prescribe  not  from  the^date  of  the  in&ftmeht^  but  from,  the  distress :  Now  suppose,  afrea 
toiooessoi:  of  the  gnmter  of  the  infeftment  should  produce  in&ftments  coimcQted  ^\ik 
possession  for  80  or  100  years,  whereby  double  tjbe-  positive  prescription,  would  be  lun,. 
Wwdd  that  defend  him  from  the  action  of  warrandice,  if  it  was  not  jj^rescrib^  ?--«lid  jet 
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ibis  ^  an  exception  ftom  the  presciipdon  of  actions ;  and  even  aa  ta  heritable  bands  or 
infefbnenta  of  annuabrent,  tbe  case  may  and  has  happened,  that  the  negative  piescription 
of*  them  has  been  interrupted,  and  yet  the  positive  presmption  run  of  part  of  the  sub* 
jects  burdened  with  the  annuab*ent.     This  was  the  case  2Sd  June  1671,  L^rd  Balmetina 
against  Hamilton  of  Little  Preston,  (Diet  No.  413.  p.  11294.)  Two  tenements  were  bus* 
dencd  with  an  annualrent ;  the  one  came  by  pit)gress  to  Balmerino  and  the  other  tft* 
Hamilton.    A  poinding  of  the  ground  had  been  taken  against  Bahnmno^s  t^iiemeaat,  atid* 
the  annualrent  uplifted  out  of  it,  and  Balmerino  sued  Hamiltan  for  relief  of  his  part; 
whose  defence  was,  that  he  had  possessed  much,  more  than  40  years  free  of  any  annuak* 
rent,  and  therefiire  had  prescribed  freedom ;  but  tbe  Lords  found  that  paym^t  out  of 
any  of  them  saved  from  prescription  as  to  both ;  so  that  hare  the  positive  prescriptioD  was 
repelled,  because  the  negative  prescription  of  the  annualrent  was  interrupted ;  and  ther^ 
fore  if  minority  is  only  an  exception  from  the  negative  and  not  £rom  the  positive  pse^ 
scription,  it  seems  to  be  the  only  exception  in  the  act  that  is  not  an  exception  fi»m  both.; 

Sdly,  When  I  consider  the  act  I  think  it  is  plain  that  Qiinority  is  eKtended  to  both% 
There  are  only  three  exceptions  in  this  part  of  the  act,  besides  falsehood  that  was  mf^aim. 
tioned  in  the  beginning.  The  first  is  reversions  engrossed  or  re^trate,  diat  they  ahall 
not  prescribe,  and  these  are  admitted  to  be  exceptions  from  both  prescriptions.  The 
second  are  actions  of  warrandice,  that  they  shall  only  prescribe  &om  the  distress,  and 
these  also  are  admitted  in  the  answers  p.  15  to  respect  both.  And  the  third  is  non^entiy* 
Therefore  by  what  rule  of  construction  can  that  exception  be  limited  to  the  n^ative  only  ?i 

4thly,  Compare  that  clause,  which  says  that  in  the  course  of  the  40  years  prescriptidir 
^  the  years  of  minority  shall  no  ways  be  counted,^  with  the  immediate  following  dausfBy 
providing  ^^  that  no  persons  be  prejudged  of  their  actions  by  the  prescription  of  40  jears 
already  run  and  expired,^  and  therefore  allowing  them  to  intent  their  actbns  witiiin  lA 
years.  If  the  clause  anent  minorities  not  being  counted  in  the  40  years  proscription  meamr 
only  the  negative  ptescription,  midto  magis  must  this  clause  of  persons  prejudged  of  tb^ir 
action.s  by  the  prescription  of  40  years  already  run,  be  limited  in  the  same  manner ;  and  if 
on  the  other  hand  this  last  clause  be  also  meant  of  the  pontive  prescription  and  13  yeim 
allowed  to  interrupt  it,  much  more  must  I  understand  the  clause  anent  minority  to  be  soi 
toa  But  that  this  last  clause  was  so  meant  we  have  no  worse  authority  than  an  expteM 
act  of  Parliament,  viz.  the  act  of  interruption,  13  act  1633,  where  it  is  in  so  many  wcsda 
declared,  that  by  this  act  1617,  13  years  were  allowed  for  preventing  or  interrupting  the 
positive  prescription. 

fithly.  The  positive  prescription  is  not  only  competent  in  rights  of  propoty  when  the» 
are  express  infdlments,  but  also  in  servitudes,  in  possession  of  lands  as  part  and  pertinent, 
and  all  other  heritable  rights.  A  man  may  claim  landa  as  part  aUd  pertinent,  and  though 
his  neighbour  be  infeftper  expressumj  if  he  jHove  40  years  uninterrupted  possessioa  he  wiU 
prevail ;  but  I  never  heard  it  disputed  that  the  years  of  the  other  party^s  minontj  must  be 
deducted ;  and  if  it  were  not,  unhappy  would  be  the  case  of  minors,  where  there  ave  many 
or  frequent  minorities,  and  their  possessions  and  marches  are  not  oommonly  well  eared  foe; 
and  the  same  is  the  case  of  servitudes,  though  it  could  be  proved  thai  it  was  originaU)' 
by  tolerance,  yet  a  proof  of  40  years  possesrion  aa  pifft  and  pertinent  without  deductiag 
minority  would  make  itpeipeCuaL 
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6thl j»  As  to  the  opbion  of  oar  Courts  and  lawyers,  besides  the  dcasion  of  Lord  Bal^ 
vieriDo,  (already  mentioQed)  I  must  mention  the  famous  case  betrhct  the  Duhe  of  Latl* 
denlale  and  the  Earl  of  Tweddale,  25th  January  1678,  (Diet  No.  374.  p.  11,193.)  anent 
the  teinds  of  Pinkie,  that  th6  Duke  had  right  to  as  early  as  1584.  The  defence  wa« 
the  poaitiTe  preflcrq>tion  on  the  Queen^s  infefbnent  in  1593,  to  which  the  defender  hal 
tight  by  progress^  or  at  least  to  tacks  from  her,  and  had  possessed  70  years.  The  reply 
was  nam  vakus  ager^  first  because  of  a  separate  right  of  liferent  the  Queen  had,  to  which 
Thirlestane  had  consented,  and  next  by  his  forfeiture.  The  Court,  because  of  that 
reply,  turn  vaktu  agtrty  though  not  at  all  mentioned  in  the  act  of  Parliament,  repelled 
the  positiye  prescription.  I  do  not  give  any  opinion  of  that  decision,  whether  non  vakng 
Hgtrt  be  a  good  defence  for  either  poddve  or  negative  prescription,  or  whether  the  Duke 
was  in  a  legal  sense  non  valem.  Lawyers  have  been  divided  on  that  point  But  I  men- 
tion it  for  two  reasons,  first,  if  mm  valem  agfrcy  though  not'at  all  mentioned  in  the  act» 
was  sustmned,  how  much  more  must  minority  have  been  sustmned  ?  Secondly,  because 
of  the  EarPs  reply,  who  for  certain  was  assisted  by  the  ablest  counsel,  viz.  that  though 
our  act  was  introduced  in  imitation  of  the  Roman  law,  yet  it  does  not  admit  of  all  the 
exceptions  contained  in  the  Roman  law,  but  only  the  exceptions  expressed  in  the  act, 
ym.  falsehood,  minority,  interruptions,  and  revtTsions ;  so  that  as  Lord  Stair  collects  the 
pleadings,  it  was  there  admitted  that  minority  was  an  exception  from  the  positive  pre- 
scription.  Vidt  the  case  from  Fountainhall,  quoted  by  Lord  Stair,  29th  December  1691^ 
(B.  IL  T.  18.  §  18.)  and  17th  December  1695,  Herriot's  Hospital  against  Hepburn, 
(Diet  No.  83,  p.  10,786,)  whether  that  was  the  pontive  or  only  the  n^ative  prescription  f 

7thly,  There  b  a  later  dedaion  in  point,  5th  December  1740,  Gred  against  Baker, 
(No.  22  n^mi,)  where  an  adjudger  getting  charter  and  sasine,  and  poesesdng  thereon  40 
years  from  the  saane,  it  was  found  that  after  40  years  unmtemipted  possession,  the  right 
«ould  not  be  quarrelled  upon  nullities,  but  that  minorities  behoved  to  be  deducted  in 
counting  the  40  years.  Vide  9th  December  1707,  Magistrates  of  Aberdeen  against 
Irvme  of  Kincausie,  (Diet  No.  351,  p.  11,149.) 

6thly,  Stair  seems  tD  be  plamly  of  this  opinion  in  the  ^erj  place  quoted  in  the 
tmswers,  Tide  Pbescuptiqvs,  §  18.  He  bad  been  speaking  of  the  positive  pre- 
scription in  §  17,  and  then  says,  <<  From  the  prescription  tliere  are  excepted  the  rights 
<^  vassals  and  minors,  &c.  ;^  and  M^Kenzie  be^ns  with  defining  positive  prescription ; 
4U)d  §  15th  says,  that  minority  is  deducted  out  of  most  prescriptions. 

No.  34.    1751^  July  27»       Me  Fullebton'a  Case,    . 

Itf  ft  FuiLSKTOK  having  in  1 727  borrowed  up  from  the  clerk  h&  dient^s  writs  in  a  pro-  * 
cess  (but  whethar  dedeet  had  been  pnmouaced  in  it^lid  not  lypear)  which,  weva  not 
again  enquixed  f<^  till  1749,  that  I  think  a  process  was  raised  tot  them,  and  a&er  dili- 
gence granted,  they  could  not  be  found  ;-*And  Lord  Milton,  Ordinary,  reported  to  us 
irithout  infiirmations.  Whether  Mr  Fullerton  was  after  so  many  years  bound  by  an 
-cffce  recdpt  to  produce  the  papers  or  pay  damages?  and  we  found  him  no  further  liable 
ifaan  to  depone  j»  in  an  exhibition. 
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No.  SB,    1 13S,  July  S,  Aug.  10.    M^lNTOSH  against  Bailli£. 

'  The  Court  found  unanimouslj  that  oompensatioii  does  not  stop  the  running  of  the 
quinquennial  prescription  of  tenants^  rents ;  so  that  after  fire  years  they  cannot  be 
obtruded  to  compense  a  debt  due  by  the  landlord  to  the  tenant,  though  it  was  due  before 
the  five  years ;  find  found  also  that  the  prescription  runs  equally  where  the  tenant  ruft 
nway  out  pf  the  country,  as  when  he  removed  in  a  reguhur  way.  lOtb  Auguft  Adheredl 
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No.  I.    1784, Feb.  8.    Thomas  Wallace  against  Robert  Dickie. 

The  Lords  found  the  objections  cut  off  by  the  subsequent  accounts^ 

No.  2.    1784,  July  12,    Ladt  Carnegy  Kinfawns  against  Lyon,  &c; 

Find  that  the  disposition  comprehends  hdrship  moveables.     (They  were  of  the  same 
opinion,  though  the  word  ^*  whale""  had  not  been  tbeie.]^ 


No.  8.  1785.  Jan.  16:  Creditoss  of  Beownles  against  Steyekso^k^  &c^ 

The  Lords  found  that  the  naorative  of  an  onerous  cause  in  a  deed  by  a  husband  to  hiis 
wife  is  not  per  se  probative  without  being  astructed  to  exclude  revocation.  They  found^it 
presumed  that  the  husband  had  intromitted  with  the  mother  ui'Iaw^s  effects  to  the  value  of*' 
liie  sum  in  this  deed,^  but  remitted  to  the  Ordinary  to  hear  parties.  Whether  it  is  presumed 
that  these  fell*  under  hisjW  maritif  and  if  ihey  did,  2do,  Whether  or  not  the  hysband 
might  not  on  account  thereof  give  his  wife  a  remuneratory  provision  so-  as  to  exclude  pos- 
terior creditors  but  not  prior?  ISth  December  17M»— 16th  January  1785,.  The  Lords 
tdhered.  llth  July  1735,  The  Lords  found  that  supposing  the  goods  feU  under  the  jus 
marUt,  that  the  donation  by  the  husband  to  his  wife  was  not  revocable.  This  carried  by^ 
die  PrettdentV  casting  vote,  renk.  Newhall,.  Milton,^  Minto,  Mtokle,  ct  ma. 

No.  4.    1 785,  July  8.    Si^ene  against  Udney  ow  that  Ile. 

Ths  Lords  adhered  and  found  the  fee  could  not  impute  in  payment  of  the  liferenlr 
annuity. 

No^S.  1785,  July  11.  CREmTORS  or  Brownlee  flgnaWi  Ste.venson,.&c. 

See  Note  of  No.  3^  tupr(U, 
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No.  6«    1 786,  Feb.  25.    Thomson  against  Kerr. 

There  were  two  questions  whether  adhere  or  alter?  The  Lords  found  that  the 
whole  6000  merks  cannot  be  charged  solely  on  the  estate  the  son  made  a  title  to,  and 
therefore  altered :  But  the  next  questioa  was,  Whether  the  father*s  whole  estate  should 
be  brought  tn  amptUo ;  or  only  the  lands  in  the  heritable  bond,  viz.  Meggiesholm.  I  was 
of  this  last  opinion  and  some  oAers,  but  the  first  carried  upon  the  vote,  Sd  February 
173&    25th  February,  The  Lords  adhered  by  the  Preddenf  s  casting  vote. 

No.  7.    1736,  Not.  19.    Fisher  ogainH  Campbells. 

See  Note  of  Na  4^  vou  Fraud. 

No.  8.    1787,  Jan.  1*.    Trustees,  &a  of  Roseberry  against  Geddks. 

Tus  Lords  would  not  determine  the  question.  Whether  the  facts  are  sufficient  to  infer 
Mr  Greddes^s  accession  to  the  trust-disposition  so  as  to  bind  him  to  the  terms  of  it  in  time 
€oming.  But  they  found  that  he  could  not  have  any  benefit  or  preference  by  the  arrest- 
ipents  used  by  him  in  prejudice  of  the  other  creditors.  We  were  unanimous  ;<— and  cer- 
tainly the  using  these  diligences  while  he  allowed  the  creditors  to  remain  under  a  decep« 
tion  that  he  had  acceded  was  conlra  banamjidan. 

No.  9.    1787,  Jan.  25.    Goldie  against  Creditors  ov  Poldean. 

Thxbk  were  here  two  questions ;  The  first ;  Since  the  900  merks  bond,  ektrogr€^hnm 
apud  ereditoremnon  rq^uiHy  whether  it  is  presumed  solntum  properly  so  q)eaking  by  pay* 
ment  or  satisfaction,  or  only  in  that  sense,  that  no  s^it  could  be  competent  upon  it  ?  2dly, 
Whether  the  whole  L.84  sterling  could  now  be  claimed,  or  only  the  restricted  siim  of 
800  merks  ?  The  Lords  found  the  300  merks  not  presumed  paid  by  Poldean,  and  found 
the  whole  L.84  sterling  due,  23d  December  1736.— 25th  January  1737  The  Lords 
adhered  to  the  first  point,  (after  long  reasoning)  finding  that  though  the  300  merks  bond 
was  not  extant  in  the  creditors  hands,  yet  payment  was  not  presumed.  Royston  was  once 
of  a  (Ufferent  opinion,  but  altered  upon  an  observation  that  chirographum  apud  crcditorem 
ffoM  rqfertuntf  Sfc,  only  held  where  there  was  but  one  instrument  of  debt,  and  retiring  of 
that  alone  destroyed  the  creditors  ground  of  action,  but  not  where  there  are  more  original 
instruments  of  the  same  grounds  of  debt,  which  is  the  case  of  bonds  of  corroboration ; 
and  here  not  only  was  it  necessary  to  preserve  the  300  merks  bond,  but  also  to  preserve 
the  creditors  back-bond  to  make  it  have  any  connection  with  the  L.84  bond,— and  he 
voted  for  the  interlocutor.  We  also  adhered  to  the  second  point,  but  had  little  reasoning 
about  it 

No.  10.    1787,  Nov.  8,  17-    Pew  against  Mercer. 

Thx  chief  question  was,  How  many  acres  the  words  *<  some  acres'**  may  in  law  extend 
to  ?  The  Lords  by  majority  foimd  Uiat  these  words  could  not  extend  to  the  half,  and 
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therefore  reduced  lihe  aeeond  feu  in  so  far  as  oonoems  the  additional  24  acret  during  tbe. 
jears  of  the  tacL    17th  November^  Adhered,  but  ice  at  to  mefioiatioiuk 

Na  1  J-    1 787,  Nov.  1 7.    Mary  Dick  against  Mbs  Cassie.. 

See  Note  of  No.  9,  voce  HvvBAm  akb  Wiff.» 

KcK  19.    I74U  3viy  ^      WATtoN  againH  Rms* 

WikTsoK  pursuing  Rose  for  nx  years  wages  vaOeged  none  ir«re  doe  becsusemne  ^grtdL 
lim ;  that  the  pursuer  waasent  to  the  defender  by  his  the  defender*s  brother  for  his  educa** 
tion  as  a  Qi^rvant;  that  he  dothed  and  educated  him,  and  made  famikSttpemuHievar3r 
waiter,  and  he  made  great  profits  is  the  defender'^s  service.  Answered,  Wi^es  due  without 
paction,  the  pursuer  having  befoie  been  a  servant  to  the  defender's  brother  for  wages,  20^ 
merks.  Replied,  The  pursuer'^s  wages,  what  he  got  from  the  defender'^s  brother,  were  not 
near  equal  to  the  clothes  the  defender  gave  him,  bender  his  education  and  other  profits. 
l]1)e  Ordinary^s  interloeutor  had  found  nowi^es  due»  and  the  Xjocda  adhered  aad  refused 
a  Inll  without  answers. 

No.  14.    1744,  June  20:  Earl  of  Wioton  e^imt  Covwnm  I^^wa&bk^ 

See  Note  of  No»  27,  voct  Husbakd-  and  Wife*. 

No.  1 5.    1  ?44»  July  S I :    Malcolm  against  Db  Balfour.  . 

The  Lords  in  effect  found  that  phyncians  honoraries  are  presumed  paid  at  the  tiin^ 
iSiless  the  carcuvMtanoes  make  it  inqprabahle  that  diay  would  he  paM^  ^diick  it  thet 
eommon  case  of  death-bed  sicbiess^ 

No.  16.    1744,.  No¥k  10.    Earl  of  Wiairon  e^^aimt  Tmm  CovKTiHMi 

The  Lords  ihought  that  finally  pictures  did  not  fidl  under  a  piofjsion  to  m  wife  of       ^ 
household  fumitnce.     Araiston  was  dear,,  and  so  was  Dlummore..    The  i^resident  ^rsf 
was  of  a  diflbrent  opinion,,  but  afterwards  doubted.    The  Preadent  also  thonghtihat  • 
tftchen  grate  and  SioroJiolds  fixed  in  the  ordinary  way,  and  a*  bdler  for  boiling  eatdos 
neat,  did  not  fall  under  the  proriabn^    Benntted  to  me  to  past  the  InlL  of  advocaCioiK 
<Bee  Na  14.) 

No.  17.    1745>Peb.  17^    Johw  Wmm  a^wwf  WiLLtAM  Stebl. 

Tns  Lords  found  the  diqpoations  not  revoked  by  the  contract  of  maniage ;  but  iBey 
fliought  proper  first  to  allow  a  prcef  by  paxok.  evidence.of  the  defender.  WiUiam  Wdx^. 
expressioiis,  to  shew  that  he  did  not  mean  to  revoke  the  dispontions,  which  to  me  afqpeated. 
«xtrenidy  new,  to  adnnt  pande  evidence  to  deteunine  the  succession  of  laadestateSk-*-^ 
]r9th  December  1744. 

This  case  is  mentioned  19th  December.  Thiis  day  the  Lords  wiAout  any  new  debate 
from  the  Bar  or  on  the  Bench,  found  the  former  settlements  not  altered  by  the  contract 
of  marriage,  upon  advisuig  the  psoof.    J  confess  the  whole  procedure  appeared  to  me  odd. 


hUattB/l  P«BSUMP1riON,  ht» 


No.  18.    1  T-ne,  July  SO.    tttJDiiiMA jr  i^«Wf  Traces  M AiiiBi^  Hospital. 

See  Note  of  No.  t8r  vo€6  FmncMPn^m: 

Na  19.    1749,  Jan.  10.    Maegaeet,  Sic.  Nairn  against  Creditors  of 

Nairn. 

Ak  heritable  bond  of  L.109000  bdng  granted' by  Greenyards  to  his  brother  Bobe^rt, 
with  a  clause  of  return,  pursuant  to  a  setttement  of  their  aunt  the  Lady  of  Drumkilbo, 
Robert  before  his  death  astigned  5000  merks  of  it  to  the  daughters  of  his  eldest  brother, 
on  the  narrative  of  his  brother's  having  been  at  the  expense  of  his  education  at  Leyden, 
and  kept  all  his  life  after  hi  his  own  family.  Greeny aids*s  creditors  qoarrdled' this  'assign 
nation,  and  Minto  found  that  John  could  not  gratuitously  aher  the  return ;  but  upon  a. 
reclaiming  bill  We  allowed  belbre  answer  a  proof  to  astiruct  the  onerous  cause ;  and  a  proof 
being  brought,  the  President  thought  the  clause  of  return  could  hinder  him  to  dispone 
gratuitously.  KSk^rran  differed,  and  looked  on  it  as  L.  Tarsapfne^s  settlement,  and  that 
it  could  not  be  altered'  gratuitously,  but  because  of  the  proof  it  ought  tb  be  Ailtainvd « 
Md' upon  the  vole  k  eaaried  to  sustain* 
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No.  t.    1751,  Dec  17.    Succession  or  tke  Principalitt^ 

This  conference  betwem  the  Court  of  SessicNi^and  the  Barons  of  Exchequer,  in  ontof 
to  aseertaiia  whether  the  Prineipality  at  the  death  of  Frederick  Prince  of  Walesdesoended 
to  his  son,  or  reverted  to  the  Crown,  is  stated  in  th«  notes  nearfy  in  the  same  words  as-  iiv 
the  text  The  opbions  of  the  Judges  are  ia  the  notes  mentioned  a  Bttlb  diffeiently  thus : 
*  The  PMsiAnilwas'deaMbjit'it  isin  ^e*  Prince,  and  I  incline  to  the  same  opinion,*  finr 
lEeasons  I  have  set  down  .apart,  and  I  believe  Milton  is  of  the  same  opinion,,  but  Kilkerran 
dear  against  it^  and  the  Barons  seemed  gipnetally  to  leaato  Iwc^inion.^ 

Ko.  2.     1 YSO^  June  ft    Earl  ot  Lauderdale^Sixpflicant?; 

Hb  had  lands  hoMing  of  die  Prince  locally  in  Mid-Lothian,,  but  by  annexMiim'  in  tlie 
ihix^  of  Renfrew  ;^  and  whereas  he  was  wont  to.be  infeft  on  precepta^fixMn  the.€hancellary 
by  the  Shariff  of  Hcnfrew,  Be*  prayd^  by  reason  of  the  act  abolishing  jullsdiations^  £>r 
warrant  to  the  IXrector  of  the  Ghanoelluy  to  issue  precepts- to  the  Sheriff  of  Edihbargh*. 
Many-  difficuhtes  occurred ;  firsts  Whether  the  Prince  can  now  have  a  Chapd  and  Chan- 
cery ?  2dfy,  Whedier  the*  act  anent  annexed-  Shcriffi^faips  extend)!  to  the  c&ise  of  tttkiAg 
jsfeftmenti^  which  is  no  point  of  jurisdiction  ?  Sdly^  By  what'rute  die  <9Mitei^tmri«m^ 


i 


S0O.  PRINCB  OF  SCOTLAND.  [Klchibs's  Notes. 

I 

precepts  for  iafcfting  in  the  Princess  lands  f  We  therefore  declined  to  interpose,  but  foun^ 
that  the  brieve  for  the  service  should  be  directed  to  the  Sheriff  of  Edinburgh ;  and  Pre- 
sident thought  that  the  precept  should  be  by  the  Princess  Commisooners,  and  they  might 
direct  it  to  whom  they  pleased  as  any  other  superior. 


PRISONER. 


No- 1.     17S8,  Dec.  7.  A.  against  B- 

Whsth£B  on  the  act  of  grace  the  disposition  should  be  general  \o  aU  creditors  or  spe- 
cial^ to  the  incarcerator  ?  carried,  special,  by  the  Presidents  casting  vote. 

No.  2.    1734,  July  18.    Hat  against  The  Jailor  of  Edinburgh. 

The  Lords  found  that  the  jailor  is  obliged  to  aUmetit  indigent  prisoners  in  the  same 
way  as  other  oreditors  upon  the  act  1696. 

*^*  The  cases  referred  to  dedded  the  same  way  are  thus  mentioned : 

20th  December  1734,  (1735)  Rattray  agaiiist  The  Jailor  of  Edinburgh.  The  Lords 
found  the  Jailor  bound  to  aliment  or  set  at  liberty  in  the  same  way  as  other  creditors^ 
This  was  again  found  6th  January  1736.  The  Lords  repeated  the  same  judgment  90th 
January  1736  in  the  case  of  William  Stark  against  Jailor  of  Edinburgh,  and  13th  Decem- 
ber 1737,  John  Hopkins  vtrw  Eundem. 

No.  S.    1 734,  July  26.    Rattray  against  Thomson. 

The  Lords  refused  aliment  to  Rattray, 

No.  4.    1784,  Nov.  15.    M*Intosh  against  Provost  Dawson. 

I  reported  a  bill  of  suspension  and  liberation  for  Mcintosh,  then  in  the  messenger^s 
liands.  The  Lords  were  of  opinion  that  in  the  eye  of  the  law  he  was  a  prisoner  as  much 
as  if  in  jidl,  and  therefore  would  not  pass  the  bill  upon  instant  caution  without  being 
seen.  But  directed  me  to  appoint  it  to  be  seen  and  answered,  and  to  sist  execution  except 
imprisonment 

No.  5.    1 736,  June  25.    Duff  of  Cubbin  against  His  Creditors. 

Tme  Lords  would  not  receive  this  cestio  bonorum  by  report  of  the  Ordinary  till  great 
avizandum  were  made,  and  that  it  came  in  by  course  of  the  Inner-House  roll  according 
to  r^ulations  1672  Art  5. 
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No.  6.'  1738,  Feb.  21.        Go-Bmov  agtiinst  Biksi'e. 

This  is  a  new  questbn,  Whether  one  coming  out  of  prison  on  the  act  1696,  cenu 
monly  called  the  act  of  grace,  can  be  imprisoned  for  debts  aflerwards  contracted?  which 
the  Lords  unanimously  thought  they  could,  and  therefore  refused  the  prisoner^'s  bill ; 
and  I  doubt  not  he  may  be  imprisoned  by  any  other  creditor,  even  anterior  to  the  takii^ 
the  benefit  of  that  act,  other  than  those  creditors  at  whose  instance  he  was  then  imprisoned 
or  arrested* 

No.  8.    1744,  June  21.    M*Fad^eak  against  Naismitet. 

A  BOKD  of  presentation  being  granted  for  one  Merrie  under  caption,  who  fell  ill  before 
the  day  of  presentation,  so  that  he  could  not  be  presented,  and  died  of  that  illness ;  when; 
the  bond  came  to  be  protested,  the  cautioners  said  by  way  of  excuse,  that  he  was  fallea 
so  ill  that  he  could  not  be  presented,  and  therefore  protested  to  be  free.  A  proof  had 
been  allowed  in  the  Outer-House,  and  the  indisposition  clearly  proved.  Some  of  the 
Lords  doubted  whether  sickness,  or  any  other  accident,  or  even  death  itself  was  a  suffi- 
cient defence ;  others  tliought  it  a  good  excuse,  but  that  the  cautioners  should  have  in* 
formed  the  charger  where  the  debtor  lay,  and  to  become  bound  to  present  him  against 
that  day ;  but  others  thought  that  not  necessary,  because  the  charger  had  not  asked 
where  he  was,  nor  demanded  such  new  security  ;  but  upon  die  whole,  the  Lords  without 
a  vote  sustained  the  defence  or  reasons  of  suspensions  and  assoilzied  the  cautioners. 

No.  9*    1751,  Nov.  9, 19.  Malloch  against  Relict  and  Childbzn  of 

Fulton. 

Mallocb  being  condemned  for  murder  of  Achinbuthie,  obtained  a  pardon,  on  plead*- 
ing  of  which  the  Court  of  Justiciary  ordered  him  to  be  detained  in  prison  till  he  should 
find  caution  for  an  assythment,  to  be  modified  by  the  Court  or  the  Exchequer ;  and 
thereafter  the  Exchequer  modified  L.lOO  sterUng;  and  to  get  fit^e  of  it  he  now  ridscs  a 
process  of  cessio  bonarum.     The  defences  were^  that  lie*  slood  committed  by  sentence  oF 
the  Court  of  Justiciary,  which  we  could  not  alter  or  dischaige.     2dly,  That  the  ccmtiV 
only  obtains  agwist  civil  debts  not  punishment  of  crimes;     Sdly,  Assythment  or 
in  particular,  being  ^ven  m  solatium  to  the  nearest   Relations,  camiot  be  dispensed^ 
with  without  executing  the  capital  sentence;  and  both,  points  were  well  argued  by  Mr 
William  Miller,  both  on  the  civil  law  and  our  own  ^— and  we-  all  agreed  diat  the  ceui^- 
benorum  could  not  operate  against  the- assythment.     We  thought  in^  general'  thatt  oetnb  is. 
not  effectual  against  any  debts  ax  delicto^  otherwise  a  bankrupt  may  impune  commit  any' 
crime  that  is^  punished  by  pecuniary  pa^ns  or  reparation,  of  damages  ;  nay  he  could  not 
be  committed  on  a  lawburrows.     Sdly,  I  doubted  whether  there  is  here  any  debt  due,, 
and  that  die  assythment  was  nofc  a  debt,  but  a  condition  of  the  efiicaey  of  the  remission ; 
and  t  know  no  instance  of  an  action  for-  assythment  for  slaughter  till  he  had  found 
caution,  and  then  the  action  is  founded  on  that  bond,  as  in  Moody^s  case  against  Sj> 
James  Stuart ;  and  by  the  155tb  act  1592,  on  tlie  article  of  i^emissions  when  already  grantadr 
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n^itbout  mtythmpntj  tbe  metliod  preBcnribed  for  reoorering  wa*  not  by  a  mil  actioH}  biit 
by  trying  him  for  the  crime*  Aod  <m  the  first  point  I  observed,  that  the  act  of  gnic^ 
which  was  certainly  intended  as  wide  as  the  MMtb,  yet  b  expressly  limited  to  dvil  debtf . 
19th  Novmnber  Adhaed^  and  refused  a  bill  without  anawers  unanimously.  I  was  in  tlie 
Outer-House. 

No.  10.    1752,  Feb.  SO.    John  Detsdale,  SuppKoaftt. 

Tk£  petitioner  had  pursued  a  eessio  bononimj  and  upon  the  proof  it  appeared  by  Iii^ 
own  shewing,  that  his  breaking  was  owing  chiefly  to  his  smuj^Iing,  and  sundry  seizurer 
madeof  his  goods.  He  produced  sundry  certificates  of  his  honesty,  and  prayed  to  di&> 
pense  with  the  dyvours  habit,  which  we  are  but  too  apt  to  do,  even  contrary  to  our  own  act 
of  sederunt  1688,  and  to  the  act  of  JParliament  1696.  But  as  several  of  us  thought  tlie 
breaking  by  smuggling  could  no  more  be  called  breaking  by  misfortune,  as  the  act  1696 
expresses  it,  or  by  innocent  misfortunes,  as  our  act  1688  expresses  it,  no  more  than  if  it 
were  by  gaming,  and  as  this  smuggling  trade,  is  ruinous  to  the  country,  we  opposed  dis- 
pensing with  the  habit ;  and  upon  the  question  it  carried  by  a  great  majority  not  to  dis- 
pense with  it  As  I  think.  Lord  Dun  and  Drummore,  (who  was  in  the  chur)  continued 
against  the  interlocutor ;  for  some  who  spoke  for  dispensing  with  the  hatnt,  in  the  end 
voted  for  the  interlocutor. 


PRIVILEGE, 


No.  I.    17S6,  Feb.  5.    YouNG,  Constable,  agmn$t  Bbioabivr  MotL; 

Trb  Lcffds  adhered  to  the  Ordinary^s  interlocutor,  repellii^  the  declinatory  defence^ 
that  the  Officers  or  State  and  inhabitants  of  Calton  were  not  called,  but  remitted  to  the 
Ordinary  to  hear  the  petitioner  tk  catMa,  mc  et  qmbu»dam  diU  reniUnHbuB^  who  thou^t 
that  this  not  bong  a  complaint  for  any  particular  rout  or  quartering,  but  a  general  de- 
darator  of  the  pursuer^s  exemption  from  quartering,  the  Officers  of  State  ou^t  to  be 
called,— 22d  July  173&. 

The  Lords  seemed  generally  of  opinion,  that  the  act  confining  quartering  of  soldien 
to  burghs  royal  or  reality,  or  market  towns,  mduded  suburbs  as  well  as  burghs  pro- 
perly so  called,  and  therefore  would  include  Calton,  Potterxow,  Portsbur^  &c.  But 
the  question  was.  If  Abbeyhill  was  to  be  deemed  a  suburb,  at  least  of  Canongate?  Some 
thought  that  that  was  in  the  property  of  private  persons,  and  not  of  the  burgh»  and  could 
not  be  called  suburbs  (of  this  opinion  was  Pun,)  but  then  none  of  the  above  piaoes  would 
have  been  suburbs  till  they  were  purchased  of  the  town  of  Edinbuigb.  Others  dxNight 
it  no  suburb  because  of  the  distance,  whidi  the  law  has  npt  defined,  and.  is  arbitrary ; 
and  it  carried  that  soldiers  could  not  be  quartared  in  Abbc^billf  rndi*  Ba^aUHi,  Justieei^ 
Ctel^  tfie,  et  i»i|»,-6tb  Februiuy  173<fc 


The  like  ({imsImI  wte  ftfamd  (10th  Fetmary  1T44)  as^B  dfttcrtninad  5th  Fehmaiy 
1730^  with  respect  to  the  Abb^hilTs  being  fr^  from  local  quartering  of  soldiers ;  and 
because  of  the  Caltoa^s  omt^hy  1o  Canoogate  and  Bdinbuigh,  we  imanimDudy  found 
the  Caltxm  boI  exectoMd,  and  aasoilaed  fiom  that  part  of  the  dedarator.  7th  June  1745/ 
Adherad* 

Na  s.    1741^  Not.  S*.    Inhabitants  of  Orkney  agaiMt  Shetland. 

Soys  days  ago  on  a  report  by  the  Ordinary  on  the  bills,  we  found  that  homings 
i^gunst  inhaUtants  of  Orkney  and  Shetland  could  not  pass  on  less  than  40  days  by  act 
43d  1685,  even  on  the  Stewart  of  Otkn^y^s  decreets,  because  Still  th^  homing  was  by 
warrant  of  this  Court ;— -and  this  day  we  found,  that  notwithstanding  the  act  IWl  antat 
foreign  bills  of  exchange  extended  to  inland  bills  by  the  act  1696,  the  homing  even  on 
inland  bills  against  the  inhaUtants  of  that  country  might  not  pass  on  less  than  40  days. 

No.  S.    1741,  Dec  8.    Creditors  of  the  £arl  of  Hume. 

Ik  a  maills  or  duties,  or  some  such  process,  concermng  the  Earl  of  Hume^s  estatSp 
Drunnnore  reported  to  us  whether  the  competidon  may  go  on  betwixt  the  creditor^ 
notwithstancBng  privilege  of  Earl  Hume  ?-— and  by  a  great  majority  it  carried  that  the 
process  must  stop  during  the  EarPs  privilege,  even  as  to  ^e  oompetitipn  among  the  ci^ 
ditors.  On  this  occasion  the  President  told  us,  that  by  the  practice  in  England,  privil^^ 
could  not  be  pleaded  nor  allowed  without  a  writ  of  privik^  under  the  Gieat  SeiL  But 
Amiston  told  us  he  had  enqmred  mto  that  matter ;  that  writs  of  privilege  hanre  been  ia 
disuse  for  a  long  time,  I  believe  100  years,  but  now  wha  privili^ge  was  pleaded,  it  is 
enough  to  produce  in  Court  the  return,  or  a  certificate  from  tiie  Crown-office  of  his  being 
returned ;  but  in  the  case  of  a  Peer  that  is  not  neeessary.  But  as  this  is  the  case  of  a 
Soots  Peer  who  has  no  privilege  but  by  being  elected,  and  as  the  return  of  that  election 
is  made  to  the  Crown-office,  as  that  of  the  Cowions  is,  it  would  seem  that  the  same  evi- 
dence of  the  election  would  be  necessary  here  as  in  the  other  case. 

No.  4.    1141,  Dec  17.    Beid  against  Balfour  and  Qtherjs.   . 

^  Twft  Locda  fotfnd  that  the  Ml^^istrates  conU  not  authorize  Scott  and  Balfouvi  Ice.  to 
Meet  a  atage  tom^  ifiik  eydmive  privibge,  and  therefore  suyended  their  sei^ence- 
proUbiting  Xeid. 

No.  jL  )i74iS,Ncfv.  S4.  GuiLDRT  of  Punfermunk  Bgainst  The  Trades. 

WE|  2l8t  Januaiy,  seieipcd  all  to  agree  that  by  law  no  craftsman  can  sell  or  retail  any 
wares,  even  Scots,  in  burgh,  without  being  guild-brother.  9dly,  That  the  contract  1618 
is  effectual  in  Dunfermline^i  and  they  may  retail  Soots  wares,  but  not  foreign  wares  ;-»and 
we  seemed  to  agree  that  a  craftspum  could  not  keep  a  shop  for  retailing  wine  to  be  drunk 
out  <^  his  ho^ae ;  but  Amiston  thought  he  might  keep  an  ordinary,  and  ^eil  either  meat  or 
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drink,  whether  foreign  or  ddmestic,  in  his  house.  We  aj^inted  a  hearing  upon  Wed* 
ncsday. 

The  President  seemed,  when  the  cause  was  formerly  in  Court,  to  .be  the  person  that 
had  greatest  difficulty  as  to  the  opinion  then  given  by  Amiston,  (to  which  I  agreed)  that 
the  trades  could  keep  taverns  for  retailing  wine  in  their  own  houses ;  and  now  after  the 
hearing,  he  declared  he  agreed  to  the  opinion  given ;  and  therefore  we  suspended  the 
charge,  but  agreed  that  they  could  not  retail  wine  to  be  retailed  oiit  of  their  own  houses* 
S6th  January. 

Upon  a  reclaiming  bill  agidnst  the  interlocutor  of  36th  January,  averring  that  in  Edin- 
burgh the  trades  cannot  retail  wines,  &c.  without  entering  with  the  guildry,  we  allowed 
a  proof  before  answers ;  and  a  proof  was  brought,  that  when  one  in  Edinburgh  sella 
wine,  they  compel  him  to  enter  guild-brother,  but  they  allow  him  to  continue  the  exercise 
pf  biM  craft,— -notwithstanding  whereof  w^  adhered^    Senit,  President    24th  November* 


:s=^. 


PRIVILEGED  DEBT. 


No.  1.    1787,  Jan  11.    Geahah  against  Goedqns  or  Ceaichlatt. 

Thc  Lords  on  a  diviaon  adhered  to  the  Qrdinary'^s  interlocutor,  modifying  the  Lady^ 
Vioumings  to  L.45,  diough  many  of  us  were  for  restricting  to  L.SO,  11th  January  1733^ 
,-ii-»and  1st  February  the  l4>rda  adhered^ 


PRIZE. 


No.  1.    1751,  Nov.  27.    Captain  Caesitell  lagainst  Maeshall. 

The  Rebels  in  1745  took  a  horse  from  MarshaU,  which  was  taken  from  them  by  the 
Berwick  Militia,  and  said  to  be  then  bought  irom  them  by  Captain  GvoSEe^  and  by  hink 
made  the  Company^s  batJiorse,  for  wUch  it  seems  the  King  allows  L.IO.  The  Captun 
was  killed  at  Callender,  and  Carswell  got  his  Company,  and  got  the  horse  for  the  Com* 
pany^s  bat-horse,  and  if  he  had  not  got  him,  woidd  it  seems  have  beea  entitled  froia 
Grozet^s  executor's  to  L.10«  Thereafter  Mairshall  challenged  the  horse  at  Glasgow^  and 
Sth  January  1750,  the  Lords  found  that  the  property  was  not  transferred  either  by  the 
capture  by  the  Rebeb  or  retaking  by  the  Mihtia  or  the  army ;  and  a  proof  was  allowed 
qf  Marshall's  property,  and  of  what  price  Groz^et  paid  for  him,  or  what  he  cost  Captain 
Carswell.  The  property  was'proved,  and  no  proof  what  was  the  price  paid  by  Grozef^ 
only  that  he  bought  liimj,^  and  that  Carswell  got  him  in  place  of  LIO  sterling,  for  th€ 


Compapys  bat-horse.  Shewalton  found  Carswell  liable  for  LJZ  as  the  value  of  die 
horse  when  arrested  at  Glaswow  ;  found  hhn  not  entitled  to  be  repaid  what  he  cost  him ; 
and  found  him  liable  in  expenses ;  and  on  a  rediuming  bill,  the  majority  of  the  Court 
adhered.  The  President  and  Justice-Clerk  differed  from  the  interlocutor  1750,  and 
thought  a  horse  taken  in  Rebellion  was  a  case  different  from  one  taken  by  thieves  or 
robbers.  I  again  agreed  with  that  interlocutor,  and  many  things  taken  by  the  Rebels 
had  been  justly  recovered  from  third  parties  after  the  last  Rebellion ;  nor  did  I  think  the 
Officers  entitled  to  salvage,  properly  so  called,  that  is  to  a  reward,  but  I  thought  they 
should  be  kept  tndemnis  as  to  all  that  it  cost  them,  and  consequently  to  any  price  paidi 
because  thereby  alone  the  subject  was  preserved ;  and  I  thought  that  would  hold  in 
things  taken  by  thieves,  robbers,  or  pirates ;  and  2dly,  I  thought  there  was  too  much 
difficulty  in  all  the  pcnnts  to  subject  the  defender  to  expenses.  Against  the  interlocutor 
as  to  the  L.IO,  were  President,  Justice-Clerk,  Milton,  and  I ;  and  against  expenses 
were  the  same  four,  and  Dun  and  Woodhall.     Leven  was  not  present,  nor  Haining. 

*  •  * 

No.  2.     1 752»  Teb.  28.    Sutherland  of  Meikle  Torbell  against  Monro. 

Sutherland  in  April  1746,  having  by  Earl  Sutherland's  order  taken  a  good  many 
cattle  from  M^Kenzie  of  Ardloch,  Monro,  as  a  creditor  of  his,  pursued  him  for  the  value, 
and  he  having  pleaded  the  indemnity  ;-^replied,  not  good  either  as  to  cattle  yet  extant', 
or  sold  and  whereof  the  defender  retained  the  price.  We  found,  that  if  Ardloch  was 
engaged  in  the  Rebellion,  there  lies  no  action ;  for  we  thought  the  property  in  that  case 
was  transferred  in  the  same  way  as  in  juato  beUo ;  and  as  the  pursuer  seemed  almost 
to  admit  that  he  was  engaged,  we  went  no  further,  but  remitted  to  Strichen,  Ordinary, 
to  proceed  accordingly.  But  if  he  was  not  in  the  Rebellion,  we  thought  there  lay  a  rei 
vindieatio  of  the  goods  extant,  but  as  to  cattle  destroyed  or  sold,  thouj[h  the  defender  have 
the  price,  the  Preddent.  doubted,  as  I  did,  because  the  taking,  is  not  only  pardoned^  but 
Justified  and  approved,  and  therefore  there  can  be  no  enquiry  into  thai  fact  The 
Ordinary  assoilzied  him,  and  found  no  expenses.  But  on  a  reclaiming  bill  we  found, 
^th  February,  the  pursuer  liable  in  full  expenses. 


•c 


PROCESS. 


No.  1.    nSS,  Dec  7.    Ann  Semple,  &c.  against  John  Sempls. 

In  respect  there  was  no  drcumduction  but  a  new  term  assigned  find  the  contract  not 
proven. 

Na2.    1784,  June  25.    Gray  and  Corbett  n^m^  Grat. 

See  Note  of  No.  1.  wxe  Peksonal  OBjrscTioir. 
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No.  S.    1T84,  Jtely  5,    Wabdlaws  ogmnH  SiE  Gsorge  Wardlaw. 

Thb  Lords  demunre^l  whether  any  aotiQa  was  ceiqiioteaH,  but  I  wlidi  not  iwaJhuMtiiJ 
A  remuoevatofy  action* 

Ko.  4.     1 734^  July  26.  A.  6^)M<  B. 

In  a  ca6e  reported  by  Lord  Drummore  in  a  process  in  t&e  Outer-House  roS,  wBereuir 
Ae  pursuer  not  oompearing  protestation  waa  granted,  the  defender  gave  in  an  account  of* 
expense  and  the  question  was,  Whether  we  could  or  should  give  such  expenses  by  and 
attonr  the  protestaticMi  money  mentioned  in  the  act  167?^  b«ng  L.8,,  which  is  only  pay«^ 
able  in  casf  the  defender  be  pursued  again.  The  Lords  granted  the  expensesy^thougfa  x^ 
precedent  was  offered  of  it  unce  the  institution  of  the  CoDegie  of  Justice.. 

No.  5.  1 7S5»  Jan.  9L  C&aik^  &e.  against  The  Daughters  of  Duchrae. 

Thx  Lords  found  the  judgment  against  Ihic&xae  a&fittc  as  it  goes  buijSng  against  this* 
defender ;  2d]y,  They  found  that  the  last  Pachrae  eould  not  even  in  his  contract  of  mar«- 
riage  settle  the  suceession  upon  his  daughter  in  prejiidica  o£  the  fistther^s  settlement.  The 
f  rst  was  unanimous.    The  last  was  much  disputed*. 

No.  6*    1 795>  June  I  o.   Lees  {^inst  Sir  Hugh  Moisnoowsnx^ 

Tkb  Losds  beipre  anawer  whadias  they  will^  lake  Lees  Ike  piimiffi^»oadi,  ovdiuiiMdF 
aomoviBe  la  be  examined,  SOdLFebmaiy  1735.-.JrMi  June^  The  L(Mrfs4KlheMdtotilMr 
ntarlqeutor  of  90th  Febmai^  allowing  the  witaass^oath  toba- take^  beftiw  answvK. 

Ko.  7.  I^zsus^.  Jane29.  M'ExHmM  agamst  Co&oi<n.FAR«9SARr'a  Hsima^ 

DscBEnr  bmig  pronounced  by  the  Ordinary  against  Colonel  Favqubar  before  hit 
death,  and  afterwards  stopped  upon  a  representa^n  after  his  deaths  but  before  it  wai^ 
known,  his  heir  now  compearing  and  offering  to  subj^t  himself  to  the  pasave  titles,  aud- 
io dispute  the  cause  if  he  were  allowed,,  the  Lords  allowed  him  to  compear,  (|though.not 
sailed)  and  would  not  alk>w  the  former  decreet  to  be  extraetcd. 

No.  8w    l7S6,Dec;.  17-    Earl  or  &(trrH£Ri.AX]>  <3^tn^<  Dcnbars. 

The  Loflds  adhered  to  the  (Minacy^s  intarJooulor,  aad-vemitted  to  a  Ck>mmittee  ti^ 
prevent  that  vile  practice  rf  cutting  or  i4tering  summonses  after  they  are  inoisted  in.. 

No.  9.    I737^NoT•.22.      HvMEogaingtltuME^ 

This  being  a  transference  in  a  contravention  of  lawburrows,  in  which  an  act  hadbee^ 
pronounced  but  not  extracted^  the  Lords  found  that  the  pursuer  could  not  amend  hia 
libe],  and  remittad  ta  the  (^inafy^a  paoc^  acoiH»lii|8|yi,par^larijiup^ 
title.     This  arose  from  a  difficulty  that  occurred  to  the  Bencb^  Whether  such  a  contci^ 
fsntion  descends  to  executors  or.  to  the  pucsuer  the  heir  ?! 


No.  10*    1 788>  Jan.  6.    Creditoes  of  Wink  am  of  Eyemouth, 

See  N<>te  of  No.  12,  wwe  Bankrupt. 

No.  1 1.    1 7S», July  17.    Goedon  offoinH  Castlemain. 

« 

I  keep  this  because  of  a  pcnnt  in  it  a  little  delicate,  Wh^er  during  the  dependence  of 
a  process  here,  the  party  can  take  out  the  paper  and  sue  in  another  country,  or  whether 
doing  so-is  a  oonteinpt  of  authority  ?  By  plurality  we  £aund  it  no  foundation  for  a  suo^ 
nary  oomfdaint 

Na  13.    1741,  June  S,    SiE  James  Stewaet  of  Burray  agaifist  Gbmy. 

This  was  a  process  at  the  instance  of  13  pursilen  agakisti  17  definddite  for  14i  acta  ef 
•ppvesEBon  whevein  Sir  James  Stewart  was  defender.  The  Obdinary  found  die  processr 
•annot  proceed  at  the  instance  of  the  whole  pursuers  but  only  at  the-iaatance  of  any  one 
•f  them;  and  llie  Leeds  adhered  with  this  qualification,  that  where  two  or  more  art? 
l^grieved  by  ihe  same  fact  they  may  join  together. 

r 

/ 

No.  1 9.    1741,  J«ily  20,.  2ft.    Black  agamst  G£Ob<»s  G^edoi^. 

The  Lordsvgranted  to  Black  the  pursuer  letters  recommendatory  to  the  Parfiament  oT 
Bourdeaux  to  certify  what  is  the  law  of  France  as  to  certain  points  on  which  the  decision 
cyf  a  cause  in  this  Court  depends,  and  recommended  to  Arniston  and  me  to  search  prece^ 
dents  as  to  the  form  of  such,  letters.  The  clerks  shewed  us  one  late  precedent  betwixt 
Ii730  and  \19f^  wbass  the  dark  wrote  the  letter  by  authority  of  the  Court,  and  had  tho- 
SM^  of  GoartL  appended ;,  but  that  £bna  seemed  inoongjruous. 

Noi  14^    1742,.  June  2.    Magisteates  of  Foefae. 

In  this  rec^ction  of  election  of  Magistrates  the  days  of  compearance  in  the  libel*  heinfp 
blank  when  insia^^  in,  and  upon  challenge  being  filled  up  the  19th  and  26th  November^ 
(the  execution  being  in  general  to  the  day s^  contained  in  the  summons)  and  the  defenders*' 
copies  being  produced,,  one  of  tHem  was  to  19th  and  25th  November  the  resti  to  1^  an^ 
27th^  the  Lords  sustained*  tfae-nullity  to  cast  the  process,  and  altered  Monzie'^s  interior 
csitor,  qfiiiu$Aam  rtnii.  inter  quos  egp^  but  the  Ph^dent  and  Arniston  positive  for  tha, 
i^^Iocutor.!— Ifithi  June,  jJ^ered  by  the  Fiesident^s  casting. vote.. 

No.  1 5.    1743,.  Nov.  28..    Huntee  agaitut  HLamiltok.. 

Tas  (pirflifin  isu&B  to. this^.  Whediee  «  defender  afker  pit)poinng  im{irobaticn  «fd  tikt 
pursuer  abiding  by,  the  defender  may  pass  from  his  improbation  and  recur  to  other  de* 
fences,  when  no  term  ordiligenoe  tbv  proving  has  been  asagned ;.  fbr  if  the  defender 
Hunter  could  passfitmrUs^impnibatibn  when  he  gave  in  his  petition  tbots^  aifdhre  gavr 
our  interlbcutor  appointing  it  to  be  answered^  nothing  that>  passed  afterwtndrbefbrethei 
Ordinary  ought  to  bar  him  ^^-4uid' we  agreed  to  akerandto'  admit  him'  to*his  defemse/ 
But  we  repeUed  the  ^kfeneeritselftbat  thci  boodwaffxeeitedrof  awmng'dietek 


L  _     _ 
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No.  16.     1744,  Dec.  11.     Herdman  agaiiist  YoUNG. 

HsitDMAN  having  commission  from  some  feuars  and  inhabitants  of  Stonchive,  dat^ 
1741,  raised  in  1742  reduction,  improbation,  and  declarator  against  York-Buildings  Com* 
pany,  and  others  having  commissions  from  them  as  Bailies,  Treasurers,  Clerks,  and  other 
officers  in  Stonehive,  to  have  it  found  that  the  feuars  had  tlie  nomination  of  these  officers, 
—-and  in  the  same  summons  engrossed  in  the  form  of  a  criminal  libel  a  charge  agmnst' 
John  Young,  town-clerk,  of  a  nuqiber  of  grievous  oppressions  committed  by  him,  not  on 
the  pursuer  but  on  many  persons,  a  few  named,  but  some  hundreds  not  named,  in  the 
shire  of  Kincardine,  in  Young^s  several  offices  of  Clerk  of  Stonehive,  Sherifi^derk  and 
Sheriff-substitute  of  Kincardine,  and  Clerk  to  the  Peace,  concluding  a  declarator  of  infamy, 
incapacity,  fraud,  &c.  This  I  reported  on  memorials.  Found  that  part  of  the  libel 
incompetent,  injurious,  and  defamatory,  fined  the  pursuer  in  L.10  sterling  to  the  poor, 
and  in  the  full  expenses  to  Young,  and  ordered  that  part  of  the  libel  to  be  delete.— ?N.  B. 
The  pursuer  had  printed  this  libel  and  sent  sundry  copies  north,  and  after  raising  it  had 
obtained  a  oonunission  from  eight  persons  not  in  the  first  commisoon  to  prosecute  it.  The. 
Lords  seemed  to  think,  though  the  parties  injured  had  been  complainers,  that  yet  such  a 
cuMulatio  adumum  as  joining  this  with  the  reduction  and  declarator  was  incompetent. 
Sdly,  They  also  doubted  of  thdr  own  power  to  judge  such  an  accusation,  where  the  pur« 
suit  was  principally  or  solely  ad  vindictam  publican  and  not  for  reparation. 

No.  17.    1 746,  July  11.  A.  against  B. 

Kkpobted  by  Drummore  without  naming  parties,  a  summons  wrong  filled  up  in  the 
days  of  compearance.  The  summons  being  dated  May  1745  was  executed  in  June,  and 
the  blanks  were  filled  up  to  3d  and  13th  June  next,  which  was  before  the  execution.  The 
pursuers  craved  to  amend  the  summons ;  and  the  question  was  whether  they  could  be 
allowed  or  not  ?  and  it  carried^  not,  by  the  President's  casting  vote,  remt.  imUr  dtoi  Tinwald 
tt  me. 

No.  18.    1749>  Jan.6.    Creditors  of  Bain  of  TuUoch,  viz.  Sir  Henry 

Monro  against  Bain  and  his  Creditors. 

Find  that  the  sale  cannot  proceed  on  a  summons  not  contiuning  the  whole  lands  belong* 
ing  to  the  common  debtor,  though  the  lands  omitted  were  lands  to  which  he  succeeded 
but  was  not  entered. 

No.  19.  1751,  July  18.  Heritors  of  St  Ninians  against  Kirk-Session. 

.  Ik  a  process  at  the  instance  of  the  heritors  of  St  Ninians  against  the  Minister  and  kirk- 
session  to  account  for  the  poors^  money,  and  to  exhibit  all  books  and  papers  touching  the 
poor,  two  of  the  elders  having  been  omitted  to  be  summoned,  whereof  one  had  not  attended 
the  session  for  some  years,  Lord  Minto,  Ordinary,  gave  an  incidept  diligence  for  sum- 
moning them ;  but  on  a  redaiming  petition  to  us,  we  all  thought  that  they  could  not  be 
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called  by  an  incident  no  more  than  the  other  members  of  session,  and  that  till  they  were 
summoned  on  the  principal  summons  the  session  was  not  called ;  and  therefore  remitted 
to  the  Ordinary  to  the  end  that  he  might  sustain  tlie  objection. 

No.  20.      1751,  Nov.  22.     Alexander  Iryine  against  Alexander 

Ramsay  Irvine. 

Ik  the  reduction  against  Ramsay  Irvine  of  Sapphock,  of  a  very  irrational  settlement 
made  by  the  deceased  Sapphock,  in  his  infant  daughter's  contract  of  marriage  with 
Ramsay,  upon  the  head  of  impoudon  and  incapacity,  the  widow  Lady  Sapphock  being 
adduced  a  untness  by  the  pursuer,  was  objected  to  on  the  head  of  malice  and  ill*will ; 
but  as  the  objectioR  was  in  two  general  terms,  it  was  repelled,  and  the  witness  admitted 
and  purged,  but  reprobators  protested  f<H*,  and  thereafter  the  defender  applied  by  a 
petition  for  dOigenoe  to  cite  witnesses  to  prove  refHx>bators,  and  condescended  on  very 
strong  qualifications  of  malice  and  ill-will,  and  many  witnesses  of  credit  to  prove  them, 
and  further  offered  to  prove  that  she  had  instigated  the  process,  and  given  partial  counsel ; 
and  28th  June  last  he  was  allowed  a  proof  before  answer.     The  pursuer  reclaimed,  an^ 
innsted  that  the  objection  of  malice  being  repelled  before  examining  the  witness,  it  could 
not  be  received.     2dly,  That  nodiing  is  sufficient  to  reprobate  a  witness  but  what  will 
prove  a  witness  perjured ;  that  malice  is  animij  and  not  capable  of  such  a  jiroof,  and  thict 
nothing  is  competent  by  way  of  rcprobator  but  what  falls  under  the  senses.     And  for 
these  reasons  (as  I  am  told,  for  I  was  in  the  Outer-House)  the  Lords  altered,  and  refused 
•  the  reprobators ;— ^whether  rightly  or  not  I  confess  I  doubt.  Our  law  admits  no  objections 
against  witnesses  but  what  are  instantly  proven,  and  therefore  it  is  tliat  reprobators,  if 
duly  protested  for,  are  admitted  even  afler  deponing,  and  therefore  I  apprehend,  that 
whatever  would  be  admitted,  if  instantly  proven  before  deponmg,  ought  to  be  admitted 
by  way  of  reprobator.  Malice,  it  is  true  is  actus  animi ;  but  if  that  reason  be  good,  it  would 
exclude  all  proof  by  witnesses  of  malice,  however  strongly  qualified,  even  before  deponing ; 
but  our  law  books  prove  the  contrary.  Stair,  p.  695,  (717)  Diet.  Verb.  Witness  ;  for  where 
injuries  are  attrodous^  law  so  far  presumes  malice,  as  net  to  eredit  them  as  witnesses ;  and 
instigating  the  process  and  ^ving  partial  counsel  are  faults  capable  of  proof ;  and  these 
are  matters  on  which  witnesses  are  not  of  course  interrogated,  though  they  are  said  to  be 
purged  of  partial  counsel,  yet  that  means  00  mare  than  havipg  received  partial  counsel;. 
—I  doubt  if  there  be  good  reason  for  refusing  a  proof,  to  weaken  or  discredit  a  witness'^s 
testimony,  though  it  could  npt  entirely  reprobate  it,  ^nce  such  objections  and  proofs  are 
adn^itted  before  his  deponing. 

Nq.  2U     1751,  Nov.  30.     Burnett's  Trustee  against  Elizasetik 

Barrow,  (Brown)  &cc- 

See  Note  of  No*  40,  voce  Apjudicatjom^. 

No.  22;    1752,  F^b.  26.    DuKE  OF  Norfolk,  &c.  SupplicanU. 

Thkt  represented  that  they  had  pursued  process  of  ranking  and  sale  of  the  Company!s 
^astates,.  and  executed  it  in  terms  of  the  act  S3d  November  1711,  but  found,  there  were 
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two  paruh  kirka  called  Kinnidfd,  tltat  the  summons  sii wM  have  been  weeated  at  both  of 
liieni,  but  was  only  executed  at  one  of  them,  and  it  was  uncertain  which,  and  tbevefora 
prayed  for  our  warrant  for  letters  of  incident  diligence  for  citii^  the  Conqpaoy  and  the 
creditors  at  these  two  parish  kirks  on  21  and  6  days ;  which  the  Lords  granted,  and 
ordered  the  executions  to  be  repoided  in  terms  of  that  act ;  we  Wwwmwfe,  Kdmoxtme,  trmr 
taite,  because  that  was  a  method  of  citing  edictally  all  persons  having  or  pretending  to 
have  interest,  established  by  proper  authority,  and  that  had  been  observed  above  40 
years ;  and  though  we  might  alter  it  and  make  a  new  and  diiferent  regulation,  yet  till 
that  was  done  it  was  binding  even  upon  us,  and  we  had  no  dispensing  power  to  dispense 
with  it  viafaeiiy  especially  since  the  persons  concerned  neither  were  nor  C9uld  be  in  the  field^ 
the  question  being  only  in  what  manner  they  should  be  summoned.  Vide  contra,  26th 
June  1752,  (No.  24  infra.) 

» 

No.  23.    1752,  June  3.       Anderson,  SuppUcaiU, 

A  PETiTioK  of  Andersm^s  complaining  of  the  Magistrates  of  Canongate^s  int«rloeutav 
in  modifying  his  aliment  on  the  act  of  gvaoe,  was  found  incompetent  without  an  advo* 
^cation. 

No.  S4.    175S,  June  86.    HAMILTON  ognmH  Dalgleisb. 

The  hdr  of  the  common  debtor  was  minor,  and  the  pursuers  had  neglected  to  call  his 
tutors  and  curators  at  the  market  cross,  and  Justice-Clerk,  Ordinary,  gave  them  a  dili* 
gence  to  call  them.  The  defenders  reclaimed.  The  President  was  clear,  that  no  person 
necessary  to  be  called  ori^nally  in  a  process  could  be  called  by  a  diligence.  And  on 
advising  bill  and  answers,  we  found  without  a  vote  that  the  tutors  and  curators  could 
not  be  called  on  a  diligence.  Vide  eonira,  26th  Februaij  1752,  Duke  of  Norfolk  and 
Creditors  of  York  Buildings  Company,  No.  22,  eupra. 

No.  05.     n52s  Dec.  12.     Me  John  Gouldie  agmnst  Tqe  Heir  ani^ 

Tbustees  op  Mueray  of  Cheeeieteeecu 

Mb  Gouldis,  as  having  a  gift  of  tdtimus  hares  to  the  last  heir  of  Maison-dieu,  pursued 
declarator  with  reduction  of  a  disposition  to  Murray  of  Cherrietrees,  which  came  before 
me,  and  was  fully  litigated,  and  after  some  no-processes,  determined  both  by  me  and  the 
whole  Court  I  took  the  principal  dluse  to  report ;  and  informations  on  both  sides  were 
drawn ;  but  before  report  Cherrietrees  died,  and  the  prooiess  was  transfeired  against  his 
son.  And  when  I  came  to  make  my  report,  a  lawyer  for  the  son  appeared,  and  declared 
he  did  not  represent,  and  was  ready  to  renounce;  upon  which  the  Lords  gave  decreet  for 
the  pursuer,  which  bore  in  common  form  to  be  on  my  report,— it  also  mentioned  the  said 
compearance.  On  this  decreet  he  pursued  maitts  and  duties  against  the  tenants ;  and 
Cherrietrees  having  executed  a  trust  deed,  the  cause  was  by  them  advocated,  and  the 
question  was,  Whether  they  could  be  heard  after  that  decreet  inforo,  or  Aether  it  was 
a  decreet  inforo  f  I  thought  it  was  not,  nor  could  not  be  so  against  the  d^ftmett  because 
tb€re  oeter  was  any  d^cxeet  ia  hia  life»  and  not  agiUQst  tha  SW|  wlu»  was  wijlipg  to  r^ 


nounce ; — and  accordingly,  28th  November,  the  Lords  found  that  the  trustees  might  be 
heard,  itotwt1ji9taiifl}Dg  the  deoreet  I>ord  Advocate  redaimed,  and  insisted  that  it  was  a 
decreet  tn  foroy  the  cause  fully  debated,  and  no  more  could  have  been  said  were  Cher- 
rietrees  still  alive ;  that  bjr  the  regulations  a  party  compearing  cannot  pass  from  hia  com- 
pearance, be.  But  I  ot^^erved,  that  in  the  (juestion  vhetber  it.  was  ^decreet  mforoy  the 
argument  would  have  been  a«  Strang  if  Cherrietrees  fa^d  diad  before  any  debate  m  eauMf 
after  or  even  during  the  debate  about  die  no-proe^ises ;  that  if  any  newd^moe  oecurred 
to  Cherrietrees,  it  was  competent  any  time  before  decreet,  but  if  it  was  a  decreet  mfoTQ^ 
the  trustee^  were  barred  by  competent  and  omitted  ;  that  probably  the  Court  would  not 
alter  their  opinion  if  nothing  new  was  pleaded  that  was  not  in  the  foxmer  infortnatLons^ 
(though  in  fact  tjiey  q^ver  were  reported  by  me,)  but  I  thought  diey  could  not  be  barred 
by  the  decreet  from  plead^g  any  thing,  for  that  it  was  not  a  decreet  tn  foro.  And  the 
petition  was  refused  nem.  con.     J  2th  December  I7S2. 

•  * 

IStb  June  1753,  |f  arg^ret  Alorison,  an  infant  about  15  years  of  age,  having  suc- 
ceeded to  h^T  unple  in  the  lands  of  Maison-dieu,  and  being  an  infant  of  a  sickly  constitu- 
tion, disponed  them  to  Murray  of  Cherrietrees,  and  died  in  two  or  three  weeks.  Professor 
Gowdie,  h^r  uncle,  by  her  Qipther,  applied  to  the  Crown,  and  obtmned  a  gift  of  tUlimus 
haresj  and  pursued  reduction  of  Cherrietrees^s  disposition  on  death-bed  and  minority, 
which  came  before  me  first,  as  is  marked  supra,  12th  December  1753.  The  defence  is 
now  taken  up  by  Cherrietrees^s  trustees,  who  alleged,  1st,  that  though  this  was  called  a 
right  as  vltimus  hares,  yet  in  reality  it  was  no  succession,  the  King  was  no  heir,  but  quasi 
hares,  and  had  right  to  the  estate  only  as  bona  vacantia,  and  therefore  can  neither  reduce 
on  death-bed  nor  on  minority.  2dly,  That  the  ^ft  was  obtained  by  subreption  or  ob- 
reption.  On  this  report,  we  found  unanimously,  that  the  objection  of  death-bed  was 
competent  to  the  CrQin;;i'*8  donator ;  and  oqe  consideration  that  mpvod  me  was,  by  our 
most  ancient  law,  feudal  rights  could  not  be  transmitted  without  consent  of  the  supe- 
fiaft  and  AfitefiMTo  neither  by /twIaBieat  nor  du  doMfb-hed,  «pt  mtn  in  pnj^ice  of  the 
Kiag.  fiMt  we  weee  more  dauktful  las  to  Ae  icaaon  #f  mimniif^  and  idier^ore  did  n(^ 
^keideit.  And  iw»  faqnd  the  "qniBlirafiqna  iof  mb|«|ition  jyr  ohoeprion  tfontdcicended  on 
not  8ufli9ent ;  .but  in  tUa  last  Silkflnan  iittmt.  Anotiiar  foini,  was  aiao  t tirted  at  the 
Bepoit,  by  tiie  Loipd  Advceate,  Aa  £be  objactiqn  a£  auhceftion  or  obiwptiQn  was  not  aNiv 
petent  to  one  who  derived  no  li^iit  and  })sd  ao  gift  ftom  ibe  Crown ;  but  aa  thia  point 
had  not  been  floaded  ik&ate  JtheOsdinajry,  nor  xeportfld,  we  did  i)ot  dacsde  it  31at  July 
Adhered  unanimously. 

No.  27.    1758,  Aug.  8.    Withers  against  Harlby. 

WiTHEBs  petitioned  the  Court  to  advise  his  cause,  that  was  enrolled  in  both  our  ordi- 
nary and  concluded  cause  roHs,  out  of  its  eourse,  because  if  it  waited  its  course  of  the 
roll,  he  was  in  hazard  to  lose  his  debt,  Harley  being  verscns  ad  inogtam.  I  objected  the 
11th  and  12th  articles  of  the '  regulations  1672,  wliich  we  read.     But  notwithstancfin^ 

tluerepf  .th«  Cpwrt^wted  tb^  Jf^^^M  mi.^v^HM  md  i^yi«^  tb^  cvm* 

m  m 
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No.  28-    1 753,  Aug-  9.    Me  John  M^Leod  against  Thomas  Dundas. 

Thomas  Uundas  sued  Mr  M^Leod  to  restore  to  him  some  ooQiers  that  had  some 
years  before  been  bound  colliers  at  his  coal,  but  had  for  three  years  served  in  M^Leod'^f 
aoal-heugh;  but  during  the  dependence  spirited  away  the  colliers  from  him.  Mr 
3f  ^Leod  preferred  a  complaint,  and  upon  answers  we  ordered  the  colliers  to  be  restoKcL 
because  ntAtil  vnnw>andum  pendUe  HU. 

No.  29*    1754,  Feb.  1.    Sinclair  of  Rattar  against  Sxnclaia  of  Ulbslav 

A  PBOor  of  Rattar^s  propinquity  to  certiun  ancestors  being  allowed,  before  answeri,, 
Woodhall  marked  that  the  proof  was  clear,  but  because  it  was  before  answer,  sent  it  tc> 
the  ordinary  action  roll.  Kattar  complained,  because  till  it  was  advised^  he  could  not 
enter  to  his  lands,  that  being  objected  to  bar  him  from  quarrelling  his  sup^or  UlbsterV 
splitting  his  superiority.  Though  the  regulations  169&  make  no  exception  of  acts,  before 
answer,  some  of  us  thou^it  that  such  proofs  should  not  go  to  the  summar-cause  roU^ 
liowerer,  in  respect  of  the  specialty  of  thia  case,^  we  ordered  it  to  be  enrolled  there.. 
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No.  I.    1744,  July  19.    Hamilton  Gordon  agiainst  Catanacs. 

■ « 

As  this  was  a  question  upon  the  election  of  a  Ptofessor  of  CivilLawof  tfaeOldGblhfg^ 
•f  Aberdeen^  and  the  case  pretfy  curious,  and  the  papers  well  written,  for  that  reason 
ihiefly  I  keep  the  papers.  The  majori^  found  Cataaach  not  capable  of  being  elected^ 
and  found  Mr  GoBdon  capable,  and  therefore  found  Inm  duly  eleeted  My  humble 
•pinion  was,  that  natfier  of  them  was-capdlde  upon  theiiL foundation,  but  that  in  the 
present  situation  of  affairs  both  were  capable,  and  therefore  that  Catanach  was  duly: 
dected.    4th  December^  The  Lords  adhered.    This  was  rereised  in  Parliament  1145. 


PROMISSORY-NOTK 


Ka  I.    I7S95  Feb.  %        Fobbes  against  Innes* 

The  question  was.  Whether  a  iHiomissoty-note  is  arrestable  in  pngudioe  of  sn^  oilOOU9 


fiiHmd 
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No.  2.    1741^  Dec  2*  A  agcdmt  B. 

Ths  Lords  refused  to  sustain  indorsations  of  promissory-notes,  the  indorsations  not 
iieing  holograph,  and  would  not  ordun  the  money  to  be  paid  on  caution^  and  therefoi*e 
passed  the  bill  of  advocation. 

No.  9.    17^1^  I>ec.  IS.    MoNCRiSFF  against  Sib  William  MoNcaiEFi^. 

See  Note  of  No.  52,  voce  Bill  of  Excoange. 
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iio.  8.    17S5,  Feb.  11.    Pattison^  &c.  against  Wilson. 

The  Lords  refused  the  bill,  and  would  not  even  find  it  relevant  by  the  defendet^  oath- 
that  he  paid  no  money  for  the  discharge  by  the  kirk-treasurer. 

« 

No.  S.      1 736^  Jan.  2.     Procurator-Fiscal^  of  Edinburgh  against 

Campbell. 

Thb  Lords  found  the  libel  proveable  by  the  party^s  oath,  and  found  that  Oampbelt 
ni^t  bring  Stewart  as  a  witness  to  pvove  his  exculpation  or  alleviajdon. 

No.  4.    17S8,  Dec.  12.    Dr  Arnot  against  El.  Youko. 

The  Lords  seemed  all  to  agree  that  a  proof  of  cohalntation,  and  the  defender's  delibe- 
rately and  solemnly,  on  several  occasions,  owning  his  marriage,  especially  where  a  child 
was  procreate,  was  a  habile  way  to  prove  a  marriage,  without  a  direct  proof  of  the 
actual  celebration,  or  of  haUt  and  repute  in  the  sense  of  the  law.  They  also  agreed 
that  the  pursuer^s  sister  and  aunt  would  be  habile  witnesses  for  proving  the  actual  cele- 
bration ;  but  Royston  and  Amiston  thou^t  them  not  habile  to  prove  this  cohabitation 
and  owning  the  marriage,  notwithstanding  the  proof  ah-eady  brought  that  the  pursuer 
enjoined  secrecy  to  every  body,  and  2dly,  that  the  witnesses  already  adduced  referreil 
to  the  sister  and  aunt  as  present  at  those  meetings.  But  it  carried  by  a  great  majority 
to  approve  the  Commissaries'  interlocutor,  admitting  them  ctrnt  note,  and  to  refuse  Dr 
Amot's  bill  of  advocation.     Me  reftrtrUc. 

Na  5.  1789,  Nov.  27.   BoNTEiN  against  The  Creditors  of  Buchakai^. 

The  Lords  agreed  that  this  Court  must  execute  the  sentences  of  the  criminal  Court,  so 
fiur  as  is  proper  or  tx)mpetent  to  our  jurisdiction ;  but  as  the  sentence  of  the  criminal 
Court  in  this  case  mentioned  nothing  of  damages,  they  thought  the  verdict  was  no  jprxK 

2z2 


iatio  probata  of  the  breaking  even  of  houses  or  of  the  theft,  mt  quidem  renitente.  The 
President  thought  that  it  would  be  pHtMm  probaUi^  against  the  partly  himself,  but  iMt 
against  the  creditors.  But  the  other  Lords  did  not  seem  to  be  of  that  opinion.  However^ 
tliey  agreed  that  the  interlocutor  should  be  so  expressed,  that  it  is  fidC  pf6baHo  prdbala 
against  the  creditors,  because  that  is  the  ease  before  us ;  and  having  exA£[W(l^  tff^  gfsrti^ 
cular  testimonies,  found  they  are  not  sufficient  evidence  of  the  fact^ 

No,  6.     1 740,  July  24.    Leith  of  Leithhall  against  Gorbok. 

See  Note  of  No.  5,  voce  Compeksatiov.  , 

No.  7.    1 747,  June  19.    Mrs  Kennedy  against  Mrs  Jean  CAMPBErx. 

In  this  most  extraordinary  case  of  the  ileceased  Carrick^s  two  marriages,  we  all  agreed 
that  Mrs  Campbell  having  without  ehidkiige  lived  20  yeam  with  Carrick  as  man  and  wife^ 
and  even  owned  as  such  by  Mrs  Kennedy ;  that  Mrs  Campbell  has  all  the  civil  rights  of 
a  lawful  wife  and  her  dftKJreti  df  t^wM  J^iiAve^  i  Af^tbfote  wd  idtaifed  A^ftdn's  kitcrk^- 
Cutor,  and  remitted  with  an  instruction  to  aHow  Mrs  Kennedy  no  proof,  Tatxt.  Amiston' 
and  President,  because  Mrs  Kennedy  might  yet  be  prosecuted  for  adultery,,  and  might 
suiffer  in  her  character  which  this  might  ptevetit;  but  reversed  m  ParEanf^ent  ffth:- 
February  1749,  and  even  given  up  by  Mr  Erskine  Lady  Canick^s  counsel  as  untenable 
as  Mr  Al.  Ross  her  solicitor  wrote.  How  diSerent  are  tlie  opinions  of  inen  ia  this  mortal 
state  !— 28th  July  1747. 

Id  ihe  eise  mat<^  88th  Jwfy  7747,  hefmAt  Shr  ftm  CliAnpBell^  «dlee  «f  Mr  ^\m 
Campbell  of  MaoMfre,  Mttd  Mrs  MiigdakD  CodiMUi%  re£elt)f  VMSBtdtyf  wh»^]pfH^ 

sued  a  declarator  of  her  marriage  with  Captain  Campbell  of  Carrick  prior  to  Mrs  Jean 
CampbelFs  marriage  #ith  hhs,.  Mrs  Kennedy  \amag  ApfMriied  tfbt  jndgtneHtwflB  of  oone^ilt 
reversed  6lh  February  1749,  and  the  Commissaries  interlocuttn:  allowing  a  proof  before 
answer  affirmed.  That  proof  was  aecordingly  brought  on  bdth  sides^  and  the  Commissaries:, 
found  the  defenders  6u<vert  cohabitation  with  Clurick  as  man  and  wiftfitun  the  be^hnin^ 
0f  1736  tibll  he  went  abroad  in  tT43  proven^  and  Ibuild  the  pursuer'^s  prior  maAiage' 
libelled  not  proven^  dismissed  her  process,,  and  found  the  facts  proved  by  Mrs  Jeaii 
Canipbell  relevant  to  infer  maniage.  The  pursuer  oif^red  a  bilt  of  advocatictn^  which 
with  the  answers  was  reported  by  Murkle^  and  the  cause  heard  at  Che  Bar  two  dkys,  and 
ve  tmanimously  refused  the  bill.  The  President  was  not  with  US  at  advi^ng,  but  was  of* 
•pinion  that  the  pursuer  had  not  proved  her  marriage.  I^e  pftxluced  an  acknowledge 
fiient  of  marriage  holograph  of  Carrick  dated  3d  July  1734,  but  mentioned  neidbet 
minister  nor  witnesses  to  the  marriage^  nor  was  the  writing  witnessed,  but  she  brought  h 
proof  by  two  different  witnesses  but  far  from  being  unexceptionable  of  iSieir  having  seeft 
it  before  the  time  that  the  defender  said  she  was  married,  viz.  9th  December  1725>  and 
.also  proved  familiarities  between  them,  such  as  Carrick^s  being  secretly  conveyed  to  her 
'bed-chambei'  at  ttiidrii^ht^  at)d  sbtnetkbes  being  with  ber  nU  aagkL  B«t  there  t^re 
l^any  toA  i^oieitt  ]^tfln(lioi]iS  •agimst  b«r.~>19dl  JiBie  17M. 
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No.  8.    1 748,  Not.  2.    Duke  op  Gordon  against  Lady  Gordon. 

Thk  Lcnnds  found  tliat  the  proof  taken  in  the  process  1731  and  the  eubmission  173£ 
migbt  t9  be  repeated  here,  ^<  rewrvmg,  SK.-to  wkacsses  ;''^  and  find  the  defender  Liable  t^ 
repeat,  unless  she  can  show  that  the  balance  might  have  bfien  reduced  to  a  smaller  sum. 

No.  9.     1750,  Feb.  27.    Tobbes  against  Countess  of  Stbathmoke. 

Gfiownc  FoMBSife^  'who  had  been  my  Ladj^s  Erery  servant,  sued  a  process  of  adherence 
ij^nst  her  and  libelled  actual  maianage  t8d  August  1745, — Ihrxng  as  man  and  vAf^  till 
Kovember  1745  in  Scotland,  idien  finding  bendf  with  child  they  took  siiipjnng  together 
fer  Holland  and  lif  ed  there  as  man  and  wife,  and  idie  bvougbt  forth  a  daughter  who  was 
])ub&cly  baptisedy-^ef  coming  home  to  soond  iier  friends'*  inclinations,  but  leaving  him 
%hb  durst  nOt  come  home  because  be  had  been  in  the  li^e  Rebeliion,  bnt  gare  him  «*ediit 
tat  L.  1000  to  trade  with,— and  thereafter  em^doying  peofde  to  trent  wi^  himr  to  pass  from 
the  marriage  for  a  sum  of  money ;  but  be  o^ed  he  was  dodbtfiil  of  bc^ag  able  to  prove 
the  actnal  mami^,  and  ^tber  >;M>uid  not  or  cxiald  not  mme  the  celebrator,  who  he  naid 
%as  provided  by  die  Lddy.  The  Commissaries  allowed  hun  to  prove  the  actual  marriage, 
tfftd  hefcfte  answiar  to  pvove  at!  fiuits  and  x^rcumstanoeB  tendii^  ta  make  out  the  oohabitav 
tvon  as  husbmd  and  wife  in  Seddand,  but  snpersecBng  the  proof  of  cohdbitation  in  HoU 
land  till  the  other  pro<^  te  conckided.  Both  parties  presented  bills  of  advocation ;  the- 
liady  iat  s^vmig  hh^  any  proof  at  all,  because  he  was  doubtful  of  faiinging  a  direct 
■proof  of  the  actual  txlebration ;  Forbes  on  the  other  hand  for  si^rseding  the  proof  of' 
^eohalMtatiem  in  Holland.  None  of  us  made  any  difficulty  of  refusing  my  Lady's  biH ;  but 
%e  differed  as  to  the^tiier.  The  obi^  argtiment  &n  the  interlocutor  was  tint  oohabita^ 
-lion  in  HcflatiA  even  as  nian  and  wife  does  not  mfer  marriage  without  pioclamation  of' 
"banns,  or  rather  as  the  President  Observed,  imbout  afipearing  before  the  burgomaster  and 
registering  iheir  names.  On  the  other  band  tlie  Preodent  observed  two  cases  in  the 
Court,  one  ef  HioniSton  of  Grange,  which  had  been  btought  here  in.  several  different 
shapes,,  first  by  repeated  advocations  from  the  Commissaries,.  afWwaids  by  su^)ension,aiid 
also  by  reduction,  in  which  at  last  he  was  himself  one  of  the  counsel,  where  the  question 
occurred  and  was  fulty  argued,  and  a  proof  followed  of  cohabitation  in  England ;  and  in 
a  later  case  at  Lord  Sempie  the  Court  ivfiised  a  proof  of  cohabitation  at  6H3r(dtar» 
i&nly  l)ecaase  fkej  woold  wft  condescend  on  the  witnesses.  That  tliough  nothing  could 
)(ave  the  civil  effect  ctf*  marriage  id  Scodand,  but  celebration  iectmdum  legem  /act,  yet 
'iOTMcnta^  ft  e&fniu  even  m  Seodand  would  make  a  good  marriage  in  Scodand,  and  it  was, 
not  an  agn^  point  wtidther  cohabitation  in  HoUand  would  not  have  the  same  effect ;  but 
that  was  not  h^e  the  question,  but  the  proving  a  marriage  entered  into  in  Scotland,  when 
subsequent  cohabitation  in  Holland  would  have  a  strong  c£^t ;  that  it  did  not  signify 
whether  the  pursuer  knew  or  did  not  know  who  was  the  celebrator,  yea  even  though  it 
had  been  another  fiootman;  the  wnsensua  dt  praenti  and  the  subsequent  copula  would 
make  a  marriage.  I  was  of  the  same  opnion,  and  observed  the  danger  as  well  as  ex- 
pense of  dividing  the  proof  without  necessity.  The  inoomveniency  insisted  en  of  expos- 
ing characters  did  not  move  me  afterthc  process  had  gone  thus  far.  And  as  to  the  last, 
that  as  for  the  most  part  the  celebrator  is  provided  by  the  husband,  the  poor  woman  very 
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seldom  knows  in  clandestine  marriages  whether  he  is  a  Minister  or  .not    The  Lords 
remitted  with  instruction  to  t)ie  Commissaries  to  allow  the  pursuer  to  prove  all  facts  and 
drcumstances  of  the  cohabitation  in  Holland  at  the  same  time  with  the  proof  alreadj 
allowed     Pro  were  President,  Dun,  Monzie,  Murkle,  Shewalton,  Drummore  reporter^. 
ct  ego.    Con.  were  Minto,  Strichen,  Kilkerran. 

No.  10.     1752,  Dec- 15,    Pennycuick  ogYxifwrf  Grinton. 

'  JoHK  Gbinton  having  got  Ann  Penycuick  with  child  under  promise  of  marriage,  sh^ 
after  her  delivery  sued  him  before  the  Commissaries,  and  specially  libelled  the  fact,  but 
concluded  only  for  damages  and  the  expenses  of  her  delivery  and  maintenance  of  the  child, 
and  referred  the  libel  to  his  oath.  He  compeared  and  deponed,  and  aicknowledged  both 
his  proposing  marriage  to  her  at  different  times  and  the  getting  her  with  dtuUL  After 
which  the  process  lay  over  for  some  time,  and  John  Grinton  privately  married  Aha 
Graite  and  brought  her  home  to  his  house  and  lived  with  her  as  his  wife.  Upon  which 
Pennycuick  raised  a  new  libel  before  the  Commissaries,  setting  forth  the  fact  as  in  the 
first,  but  concluding  a  declarator  of  marriage  and  next  a  divorce  because  of  his  adultery 
with  Ann  Graite;  and  Ann  Graite  raised  a  counter-declarator  of  her  marriage*  A 
proof  being  allowed,  the  Commissaries  found  the  previous  promise  to  Pennycuick  and  the 
getting  her  with  child  proven,  and  therefore  found  the  marriage  proven,  and  found  also 
Ann  Graite^s  marriage  proven,  but  found  that  it  could  not  compete  with  Pennycuick^s 
prior  marriage,  and  found  John  Grinton^s  adultery  proven,  and  therefore  divorced  and 
separated  Pennycuick  from  him,  and  found  him  liable  in  die  expenses  of  her  inlying  and 
the  child^s  aliment  «nd  expenses  of  process.  Of  this  sentence  a  bill  of  advocation  was 
presented,  whidi  was  this  day  reported  by  Drummore.  The  ease  is  very  weQ  argued  ia 
the  papers  on  both  sides,  and  we  refused  the  biU  of  advocation  «ftmj»ficder;sfdmtf/l^ 
Dun  et  Kames,  who  thought  that  promise  of  marriage  and  copula  did  not  make  a  marrii^ 
but  only  inferred  an  oliligation  to  solemnize  a  marriage,  and  that  the  marriage  with  Ann 
Gnute  was  a  mad  impediment,  with  wbiGfa  the  President  seemed  both  surprised  and  angiy. 
But  Woodhall  also  joined  them. 

Na  11.    175S,  Jan.  2.    Maey  Burv  and  Husband  against  Ogilvieb. 

A  coNFi^MATsoN  in  the  Comnnssary  Court  was  found  no  sufBcient  evidence  of  the 
^eatfa  df  persons  said  to  hove  died,  one  in  the  East  Indies,  and  the  other  in  the  West 
Indies,  because  no  proof  is  required  in  these  Courts  as  there  is  in  all  services,  at  least  of 
habit  and  repute ;  but  any  person  is  confirmed  pericuh  petetUie ;  and  therefore  we  adhered 
to  Kilkerran^s  interlocutor  finding  that  the  pursuer  must  bring  further  proof  of  their 
death* 
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No.  1 .     1 7S4,  Feb.  1 6.    Aitken  against  De  wab. 

Thx  Lords  found  the  pursuer  could  cany  on  his  level,  and  that  the  defender  eou]^ 
BOt  stop  him. 


BicXtts'f  rtotnt^  PROPERTY.  a«7 

No.  2.    1 735,  Feb,  II.    Ditff  of  Braco  againit  Duke  of  Gokdon, 

The  Lords  found  that  Braoo  may  build  the  bulwark  on  finding  caution  for  tenyear;i^ 

ft 

No,  »•  1786,  Jan.  13.  Town  of  Edinburgh  against  Colonel  Cathcakt. 

The  Lords  ordered  me  to  remit  with  the  instruction  that  the  Dean  of  Guild  take  trial 
what  is  the  safest  method,  and  if  it  be  safest  to  fill  up  the  vault,  that  he  order  it  to  be 
done,  and  hear  Cdonel  Cathcart  on  the  extent  of  the  yalue, 

No.^.    1 738,  July  28.    Town  and  Hiiritors  of  Nairn  against  Brodib^ 

The  Lords  did  not  lay  thdr  <fifficul^  here  where  the  lawyers  put  it,  that  the  water  <£ 
Maim  had  continued  in  its  present  channel  all  the  last  summer  and  this.  But  their  difficidty 
was,  Whether  it  being  a  JUtmen  publicum  and  having  changed  its  channel  though  it  had 
been  but  for  a  month,  whether  any  private  par^  could  bring  it  back  since  by  the  chapge  the 
new  channel  became  jfvru  pubUcif  However  the  Lords  found  that  the  town  and  the  heri- 
tors had  li^i  opere  meamfeKie  to  bring  back  the  river  ta  the  former  channel  being  within 
their  own  groimd.  But  there  was.  a  great  diversity  of  opinions,  and  some  thought  the 
last  words  superfluous,  and  that  if  they  could  at  all  bring  it  back,  they  might  do  it  opere 
manrfaci9^  though  not  within  their  own  ground. 

No.  S.    1 74 1 ,  June  25, 27.    Farquharson  against  Farquharson. 

Tms  questions  were  two ;  First,  As  to  the  dike  or  bulwark  that  Inveroauld'  is  building: 
•n  his  own  ground  not  altogether  on  the  rtpa  close  to  the  rtpa  of  the  water  of  Cluny,^ 
whereby  when  the  water  overflows  its  banks  the  greater  weight  of  water  must  of  course  g(> 
0ver  to  Achtndryne's  grounds  on  the  other  ade,  and  which  bulwark  he  is  building  to  save 
about  60  acres  of  ground,  having  already  destroyed  four  nx  five,-— the  question  was^ 
Whether  he  might  lawfully  build  that  fence,  or  if  he  should  at  least  find  caution  for 
Achindryne^s  damage,  as  in  the  case  of  the  Duke  of  Gordon  and  Lord  Braco?.  and  the 
Lords  found  he  can  lawfully  build  upon,  his  own  ground  upon-  the  side  of  the  water  of' 
Cluny  to  save  his  own  grounds.  The  next  question  was,  Whether  Invercauld  could  dig 
a  channel  for  the  river  Dee  in  a  place  where  the  river  formerly  run  but  now  becama 
Aehindryne^s  property  aUuvwne  though  of  little  valbe  being  all  chingle,  and  that  in  order 
to  save  his  own  ground,  at  least  on  finding  caution  for  damages  ?  and  the  Lords  unaai-. 
mously  found  he  could  not  touch  Achindryne^s  property  to  save  his  own  ground.  Arnistpi^ 
and  Jusdce-Clerk  differed- fh)m  the  first  vote^ 

* 

No.  6.    t74>3,  June  22.    Sir  James  Wfeirrss  agamst  Anderson. 

A  biEoC  suspenrioB  ani  liberation^  was  reported,,  wherein  sundry  questions,  What  it' 
#ur  law  with  respect  to  colliers  7  occurred ;— pai^ticularly  whether  every  collier  in  Scotland 
must  be  some  body^s  pvopecty  P  2dly,.  Whether  being  out  of  a  coalmaster^s  service  infcr«( 
liberation  from  him  ?  Sdly,.  Whether,  a  coalinaster  when  bis  coal  is  given  up  can  bipd  his 
colliers  against  their  will,  to  whom  he  pleases  ?  &c.  &c.  They  parsed  the  bill,  axKi  j^ 
Iftblv  these  questions  will  come  again  before 
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No.  7.    1743,  Nov.  24.    Fairlte  against  Earl  OF  lEGLitrrov. 

'  EARt  OF  Eglinton  built  a  mill  on  the  water  of  Irvine  that  made  the  water  regmge 
somewhat  on  a  superior  miU  belonging  to  Fairlie,  and  made  it  go  the  worse,  which  occa- 
sioned a  process  ;  and  Earl  of  Eglinton  brought  a  proof  by  artists  that  tSie  heightening 
Farlie^s  mill-wheel  ten  inches  and  widening  the  trough  and  fall  six  inches  would  ramedy 
the  inoonveniency,  and  offered  himself  to  be  at  the  charge  of  the  akeration  of  Fairlie's 
mill ;  and  the  question  was,  Whether  Fairiie  would  be  obliged  in  law  to  aooept  of  that 
offer  ?.  and  it  was  found  by  a  majority  that  he  might  be  obliged  supposing  it  might  be 
done  with  effect,  and  agreed  to  make  an  interim  order  to  try  whether  the  lemecty  proposed 
'ean  be  effiactuial.   25di  January,  Altered  by  President'^s  casting  vote,  and  ^th  June  adhered. 

No.  8.  1 748,  July  6.  MsNii^iEfi  against  Deanji  anb  Town  of  Abeei>e£K. 

'  The  Lords  found  that  Pitfodels  cannot  opere  marvufocio  alter  the  course  of  the  river. 
Here  the  river  has  been  encroaching  gradually  on  Pitfodels  upwards  of  10  years,  fin*  k  is 
to  long  since  the  first  bulwark  is  proved  to  have  been  built  to  hcdd  it  oC  I  was  in  die 
Outer-House,  and  knew  not  whether  the  judgment  was  unanimous.  My  opinion  woaadiat 
lie  could  not  alter  it  by  building  in  idvto  fiuminu  so  as  prejudge  the  town,  which  k  would 
very  probably  have  done,  but  then  I  thought,  that  or  finding  caution  dt  damito  cm^&cCo,  as 
in  the  case  Lord  Braoo  and  Duke  of  Gordon  he  might     23d  November  Adh^^. 

« 

No.  9.    1 750.    No¥.  S.    M^KsNziE  of  Rotekaugh  ^agaitut  RoBSftnov. 

Ma  M'Kenzie  had  on  the  water  of  Eright  a  limber  work  betwixt  two  rocks,  that 
dams  up  the  whole,  and  suffers  no  salmon  to  pass,  commonly  called  the  Keith  of  Rat- 
tray. Robertson  of  Balnnkeilly,  and  others,  heritors  above  him,  pursued  a  declarator  ibr 
having  it  removed,  as  contrary  to  law,  with  concourse  of  the  Procurator*Fiscal,  at  least  to 
liave  it  regulated  in  the  same  way  as  cruives.  There  was  some  question  on  the  pursuers* 
title,  but  as  one  of  the  pursuers  produced  an  infeflment  containing  salmon-fishing  from 
the  Duke  of  Athole,  who  had  the  like  infedment  from  the  Crown,  we  sustained  his  title  ; 
but  in  respect  of  the  pursuer'^s  infeftments  produced,  as  old  as  1614  and  1682,  intiie 
salmon-fishings  of  the  Keith  of  Rattray,  ratified  in  Parliament  1685,  and  immemorid 
possession,  we  found  that  it  cannot  now  be  taken  away,  five  to  four.  The  President 
gave  no  opinion. 

No.  10.    1752,  July  8.    Sir  Robert  Gordon  agaimt  Lord  Lyon. 

Though  by  the  19th  act,  22d  Pari.  James  VI.  an  heritor  of  10  chalders  of  victual 
can  build  but  cme  pidgeon-house,  yet  Sir  Robert  Gordon  having  46  chalders  of  rent 
lying  contiguous  within  two  miles,  though  be  has  already  three  pidgeon  houses  on  it, 
viay  build  a  fourth  wkhin  the  said  two  miles. 

No.  1 L    1 75S,  June  1 9.    Earl  of  Hopetoun  ugaind  Mr  WiLLiAAfsoH. 

Mb  Hobn  obtained  leave  from  the  Earl  of  Hopeton^  and  wrought  a  quarry  in  hia 
grounds,  while  the  Earl  was  working  another,  and  Mr  Horn  wanting  a  roUing-stoney  sent 
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to  the  sereral  quarries,  desiring  the  workmen,  if  they  found  a  proper  block,  to  acquaint 
him,  and  he  would  gratify  them.     A  block  was  found,  in  the  quarry  wrought  for  Hope- 
toun,    Mr  Horn  was  acquainted  of  it,  and  sent  bis  oyersear  A^r^,  w^if,  with  the  assist- 
ance of  the  Earl  of  Hopetoun'^s  quarriers,  raised  the  block,  and  Mr  Horn  gratified  the 
workmen.     Afterwards  finding  that  the  block  could  spare  so  much,  he  cut  off  from  it  a 
stab,  which  he  dressed  and  put  up  in  his  house,  leaving  the  rest  of  the  block  at  the 
quarry.     Mr  Horn  died,  and  Mr  Williajnson  bought  the  c^tat^,  9^d  T^hoipias  |Ierriot 
bought  from  Anderson  servant  to  Mr  Horn  tl^e  stones  he  had  quarried,  but  had  not 
vsed  or  carried  away ;  and  Herriot,  (who  was  the  overseer  of  Hopetoun^s  quarries) 
ishewed  him  the  block  quarried  for  Mr  Hom^  saying^  if  he  bad  u^e  for  it  he  might  take 
It,  but  the  Earl  said  he  had  enough  of  those,  and  had  no  use  for  it.     Mr  Williamson 
wanted  also  a  rolling  stoiie,  and  being  tdd  diat  ito?ript  cUdjanod  ri^t  |p  ttfU  block, 
sent  bis  servant,  who  bou^t  it  fn>m  Herriot  for  5&,  then  s^nt  aod  founded  tl^e  ^nds  a 
'iiltle,  and  carried  it  from  the  quarry  to  Mr  Dalrymple  of  Stair^s  ground,  9t  whijch  jHeirv^t 
'^assisted,  and  there  he  ^aployed  masons  tbnee  days  to  fo/tm  k  into  9  i:9JUer,  ^i^d  fix 
gudgeons,  and  sent  to  carry  it  to  his  house  of  Foxhall  (aluta  Todsliaggb^)     The  E^ 
met  it  on  the  road,  stopped  it,  and  ordered  the  servants  to  leave  it  there  on  ^hi^-^f^y^ 
which  they  did,  and  he  forthwith  ipade  a  present  of  k  to  hb  brother,  l^r.Clwle^  {I<^* 
who  ordered  Herriot  to  send  it  to  Craigieball  on  the  Monday  after,  iliat  b^kig  ^Qp  Jppi^ ; 
and  WilUamson  getting  notice  of  it,  went  out  on  Saturday,  and  carried  it  4)9  Fppcb^l. 
The  Earl  immediately  raised  a  process  of  ^uibie  before  the  ^eriff,  wbi^  ^Mic  WiHw>^- 
«on  advocated ;  and  we  having  given  an  act  before  answer,  the  substance  qf  X\i^e  {V^pof 
is  as  aboviB,  which  we  advised  this  day;  and  befone  advising,  the  ^S^i  f^aj^e^  j^rgm 
any  peouniury  oensequenoes  of  .any  judgment  we  nnght  give  as  tP  the  pn>p^i%  of  fbe 
stone.    Seme  were  of  opinioD  that  the  stone  dug  out  of  die  quarry  for  'M^  Horn's  u^e,  oi 
which  he  actually  cut  off  a  part,  and  lie  having  fa^  quarrying  1«0i;m(B  ^n  general  from  the 
Em-I,  without  limitation  to  any  place,  the  prop«;ty  was  in  Um,  and  eitb^  transferred  to 
Williamson,  who  bought  his  estate,  or  to  Herriot  by  Anderson.     Oth^s,  (particukvly 
JustKe-Clerk  and  Kilkerritn)  thought  thje  property  was  the  Earrs  tall  the  stone  was  ca,r- 
ried  away,  and  that  it  was  unlawful  for  the  quarriers,  to  whom  the  Earl  paid  day^s 
wages,  to  quarry  for  Mr  Horn,  and  that  that  could  not  transfer  the  pcoperty,  and  thitt 
the  stone  is  yet  the  Earfs  property,  and  ought  to  be  replaced  where  the  Earl  stopped 
it.     Others  again  thought  it  needless  to  determine  the  piop«ty  of  the  blpcjk,  since  Mr 
Williamson,  though  he  bought  it  ^m  Herriot,  had  not  paid  the  pr)ce»  wd  pwed  it  io 
somebody;  but  thought  that  he  was  a  b^na  fide  purchaser,  and  titot  h^yisi;  ff^^i^ed 
the  block  into  a  rolling-stone,  whefeof  die  workmanship  iseas  fsf  4»pre  y^lue  thi^i  the 
block,  that  gave  him  the  property  as  much  as  if  he  had  cut  it  into  ^  statue,  ai^  th|tt 
therdbre  the  rolling-stone  was  his,  but  that  he  is  liable  to  the  Earl  iqg:  tb^  value  of  the 
block  ;-'--and  the  Court  gave  their  judgment  this  day  in  these  terms.     Tb<ere  were  two 
questions,  ^rst  as  to  the  jHt^perty  of  the  roller  a&  it  now  is.     And  of  .the  opiiycfn  .9f  the 
interlocutor  were  Minto,  DrummcM'e,  Strichen,  Elchies,  Murkle.    CfnL,  were  Kilkerrap, 
Kapies,  JusticG^Clerk,  Leven.     Shewalton  did  not  vote.     But  Minto  in .  the  chair,  Tv;as 
for  the  interlocutor.     On  the  second  question  some  did  not^-ote. 
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No.  !•    1786,  July  21.    Cleeks  agaimt  RoBiEsaK. 

See  Note  of  No.  4,  viKc  Mutual  Contia/tt. 

No.  2.    1738,  July  II.         Case  of  Bargeny. 

Whek  this  case  was  first  dedded,  ISth  Jnlj  1736,  it  did  not  appear  to  me  to  be  •f 
great  difficulty  or  intricacy,  and  therefore  I  marked  nothing  at  that  time,  though  the 
question  carried  in  favours  of  Sir  Hugh  Daliiynifde,  by  the  aedideiit  that  one  of  those 
whose  opinions  were  against  him  was  in  the  diair,  for  the  Court  was  divided,  six  to  six, 
viz.  for  him  were  Justice-Clerk,  Minto,  Kilkerran,  Tweddale^  Murkle,  and  I.  Against 
him  were  Royston,  NewhoU,  Haining,  Dui^  Bahnerino,  Leven.  And  the  Piresident  and 
Drummore  could  not  vote,  because  of  their  relation,  grandfather  and  uncle ;  and  Monzie- 
was  Item  liquei ;  ttid  Strichen  absent.  But  after  that  interlocutor,  the  dispute  has  been 
argued  with  much  more  accuracy,  and  great  labour  bestowed  to-  bring  precedents  and 
authorities  from  the  Register  of  Tailzies,  the  laws  of  England,  &a  whidi,  together  widi 
Miss  Buchan^s  compearance  for  her  interest,  delayed  the-  dedsion  tiU  this  day,  ia  which 
time  the  Bench  had  suffered  a  condderaUe  alteratba  by  CuUedest  sucoeeding  the  Presi- 
dent,  and  Amiston^s  succeeding  Newhall ;  and  this  day  both  Monzie  and  Strichen  wes& 
also  present  The  first  question  determined  was- concerning  Sir  Hughe's,  objection  to  the 
retour  of  William  Lord  Bargeny,  upon  which  alone  any  pretension  Miss  Buchon  had- 
did  depend ;  and  the  Lords  repelled  the  objection,  that  it  did  not  ^ipear  to  have  been 
extracted  out  of  the  Chancery  till  after  Lord  WiUiam^s  death ;  for  they  found  that  the 

'  retouring  it  to  the  Chancery  completed  the  right,  and  it  being  found  in.  Chancery,  they 
found  presumed  its  being  reloured  debUo  lioftpore,  unless  evidenee  were  given  thai  it  "was 
not  retoured  till  after  his  death.  And  the  Bench  was  unanimous  in  this  interlocutor, 
except  the  Pl'esident  and  Strichen^  wha  doubted.  But  Uiey  found  that  Sir  Hugh  Dol- 
rymple  was  by  the  conception  of  the  tailzie  preferable  to  Aiiss  Buchan  in  the  succession,, 
(only  Justice^Clerk  doubted)  and  in  thb  we  all  voted,  and  even  Amiston.  But  in  the 
other  part  of  Uie  competition  betwixt  Sir  Hug^aad  SirAlexaader  Hope,  Amiston 

'  wouM  not  vote^  because  his  niece,.  Miss  Dundas,  who  is  also  Sir  Alexander's  niece,  is 
next  in  suecesaon  after  Sir  Alexander  and  his  children^  And  thoi^h  the  Court  seemed  to 
think  the  ground  of  his  decBning  himself  not  sufficient,  yet  he  would  not  give  any  vote 

'  upon  this  point.  There  was  little  arguing  en  die  Bencfa^  it  having  been  so  fully  argued 
before  both  on  the  Bench  and  in  the  p^rs.  And  upon  the  q^estien^  die  former  inter*^ 
iDcutor  was  altered,  and  Sir  Alexander  Hope  preferred  to  Six  Hugh,  in  the  succession, 
which  haj^ened  by  just  the  like  accident  as  the  former  interlocut(»',  for  including  the 
Pre^dent  we  were  divided  seven  to  seven ;  viz.  for  the  interlocutor,  Royston,  Justicr* 
GeAy^  Dun,  Bahnerino^  Monzie,  Haining,  L«ven.   Against  it  were  the  President,  Minto^ 
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Strichen,  Eilkerran,  Tweddale,  Murkle,  and  I.  Drummore  could  not  vote;  and 
Amiston  would  not— A^.  B.  Justice-Clerk  declared  the  reason  of  his  altering  his  former 
0[»nion  to  be  in  consequence  of  the  former  interlocutor  against  Miss  Buchan  ;  that  he 
thought  the  foundation  of  Sir  Hughes  preference  to  Sir  Alexander  was,  that  heirs*female 
imported  the  same  thing  with  heirs  whatsoever ;  and  if  it  did,  then  he  thought  Miss 
Buchan  preferable  to  Sir  Hugh  ;  but  since  the  Lords,  by  preferring  Sir  Hugh  to  Miss 
Buchan,  had  in  effect  found  that  these  two  did  not  import  the  same  thing,  then  he 
ttought,  as  a  consequence  thereof,  that  Sir  Alexander  wa^  preferable  to  Sir  Hugh/ 
17th  January  1738. 

Ok  advising  Messrs  Buchans  reclaiming  Inll  and  answers  for  Sir  Hugh  Dalrymple  and 
Sir  Alexander  Hope,  (5th  July)  the  Liords  adhered  to  the  interlocutor  17th  January 
last  preferring  Sir  Hugh,  oidy  Justice-Clerk  and  Stnchen  dissented.  But  as  to  the  com 
petition  betwixt  Messrs  Buchan  and  Sir  Alexander,  many  of  us  thought,  that  in  the 
order  c^  successi(Hi  settled  by  the  tailzie,  as  Sir  Hugh  and  his  brothers  and  sisters,  and 
their  issue,  were  preferable  to  Miss  Buoban  and  the  other  descendants  of  Lord  William, 
so  we  thought  she  was  .called  before  Sir  Alexander  Hope,  as  descended  of  Mrs  Nicolas, 
though  he  had  no  present  title  to  the  estate.  But  since  Sir  Alexander  stands  preferred 
by  the  former  judgment,  we  agreed  that  he  must  of  consequence  be  preferred  to  Mtss 
Buchan.  But  the  President  was  unwilling  to  give  an  express  interlocutor  preferring  her| 
in  case  the  judgment  should  be  altered,  and  therefore  it  was  delayed  till  to-morrow  tA 
consider  the  wording  the  interlocutor.— (See  the  Note  relative  to  this  case,  voct  Retour.) 

No.  S.     1789,  Jan.  1&    Wabdell  o^atWt  Waddell. 

A  FATHER  conveyed  his  effects  to  his  two  children,  Jam^  and  Margery  Waddell^ 
equally  betwixt  them,  and  failing  either  of  them  by  decease  before  marriage  or  majority 
to  the  survivor,  their  heirs,  executors,  or  assignees.  The  daughter  married,  and  her 
husband  was  siud  to  be  very  unfrugal,  and  in  hazard  of  squandering  away  his  wife^s 
means,  wherefore  the  brother,  when  past  the  age  of  18  years,  made  a  settlement  oF  his 
half  of  the  succession,  which  was  all  in  moveables,  to  his  sister  in  liferent,  and  her  children 
in  fee,  and  failing  children,  to  certain  substitutes,  whom  he  burdened  with  some  legades, 
in  case  the  succession  should  devolve  to  tiiem.  This  deed  was  quarrelled  by  the  fflster 
as  ultra  vires  ,*-— and  coming  of  course  before  me,  I  reported  it  without  informations ;  and 
the  question  was,  Whether  the  settlement  by  the  father  was  a  dmple  destination,  which, 
if  it  was  such,  might  be  altered  by  the  son,  though  minor,  by  way  of  testament^  rince  the 
subject  was  moveable  ;  or  if  it  implied  a  limitation  on  the  children  not  to  dter  ?  and  it  was 
agreed,  that  had  their  substitution  been  in  general  to  the  survivor,  it  would  not  have 
implied  any  limitation ;  but  the  substitution  being  only  failing  any  of  the  children  before 
majority  or  marriage, — the  Lords,  the  5th  current,  found  that  the  son  having  died  minor 
and  unmarried,  could  not  disappoint  the  father'^s  destination ;  and  this  day  adhered,  and 
refused  a  reclaiming  bill  without  answers.  I  own  I  was  at  first  against  the  interlocutor, 
but  since  it  was  pronounced,  was  not  for  altering.  Amiston  was  not  present  at  first,  but 
was  for  the  interlocutor^  as  was  the  President. 
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No.  4.     1 789,  D^.  1 9.        RusBEL  o^gaimt  Goedok . 

See  Note  of  No.  13,  vou  MutCAL  CoMXACT. 

No.  5.    1Y41,  Jan.  9.    HAMiLtoN  against  Ann  Hamilton. 


A  FATHEk  dinning  his  estate  to  his  eldest  son,  and  taking  a  bond  of  provision  In  huh 
younger  children  bjr  certain  j^opcnrtions,  -  witiiout  an^  reserved  {x>wer  to  the  father,  the 
question  was,  Whether  the  father  could  afterwards  alter  the  proportiona?  and  the  Ijoiritf* 
jbund  that  he  toaldnot. 

^a  6.  1742,  Jan.  19,  Feb.  4, 18.   Ears,  of  Selkiek  agavMt  Loud  Aechx* 

BAi.B  AND  Bash.  Hamilton*. 

In  this  case,  the  Lords  found  the  Earl  of  Selkirk  6bl%ed  to  t^lfeve  tRe  pUlTsUer,  Lordt 
Archibald  Hamilton,  and  to  disburden  the  lands  of  IRiccarton  of  the  heritable  bond  cff 
L.3000  he  had  granted  on  thosfe  lands  as  the  provision  of  his'  dsbghter,  liie  Cbuntess  of 
Cassillis ;  for  they  tliought  that  the  condition  of  the  devolving  clause  having  existed  by 
his  succession  to  his  brother  Selkirk'^s  greater  estate,,  he  must  denude  of  Kiccafton  as  h^ 
\p}X,  it ;  and  that  the  faculty  to  provide  wi\'es  and  children,  was  only  an  ex^ption  ^oni' 
ihe  prohibition  to  alter  the  order  of  succession.  2dly,  They  found  the  devolving  clause 
ihi  the  aasignatibn  1685,  to  the  heritable  bond  on  X^altender  for  L.2(>,000,  altered  by  the- 
general  devolving  clauses  m  the  settlements  of  Crawford-Douglaa  and  Crawford-Joha* 
1693,  and  thereft)re  found  the  Eiaii  bound  to  pay  over  tfaitt  sum  tb  the  pursuers,  Lord^ 
Archibald  and  Basil..  3dly,  They  found  the  devolving  clause  in  .those  settlements  suffix 
dently  altered  as  to  the  heritable  bond  granted  by  the  Duchess  with  the  Duke^s  consent 
for  L.40,000,  also  in  169^  containing  an  express  power  to  the  longest  tiver  to  alter,  ac- 
cording to  the  marriage  contract  1694 ;  and  21st  January,  aAer  bearing  parties  on  the 
superiority  and  non-entry  olTEBieston^  they  found  that  the  devolving  clause  in  the  settlement 
•f  Crawford^Dougla»  and  Crawford-John,  did  not  reach  this  subject ;  and  4th  and  5th 
February  we  altered  as  to  the  last  points,,  and  refused  bills  widiout  answers ;.  but  a  re^ 
claiming  biH  as  to  the  first  point  was^  by  thcv  Presidents  casting  vote,  appointed  to  be 
teen.  12th  November  1743,  The  Lords  altered  the  interlocutor  as  to  this  point;  and 
found  the  £ari  of  Selkirk  not  bound  to  disburden  of  the  L.3000 ;  nine  to  five.  Xenit^ 
Arniston  et  mt.  But  a  back-bond  being  afterwards  discovered  from  the  £arl  and  CouhtesB 
of  Casrillis  to  Rutherglen,  that  that  L.3000  sterling  should  not  afieet  him  or  his  heirs, 
Ibey  again  altered  18th  February  1743 ;— ^nd  this  last  interlocutor  was  affirmed  in  Par- 
fiamenty  as  were  our  other  interlocutors,  except  that  about  Ellieston,  whicln  was^  remitted 
to  be  reheard,,  because  of  the  Earl  of  Selkirk  and  Rutheiglen^s  death. 

No.  7:    t748»  N(nr.  98^    Thomas^  Watson  (^i^inH  Tbohas  Olass; 

As  oBligement  iti  a'tailiae,  in  case  there  shall  be  daughters  and  heirs^&male  procreate 
of  the  maker^s  body  alive  at  his  death,  obli^ng  his  heirs-male  and  of  tailzie  to  pay  his 
mid  daughter  and  heics-fiBinale  10,000  merks,:— the  question  was^^  Whether  that  oblige*^ 
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ment  took  place  where  the  tailzier^s  own  son  succeeded  to  him, — ^whether  he*  was  bound  to 
bis  sister  for  this  10»000  merks^  siooe  she  wa&  not  w  heir-femal^  sinoe  the  son  ^as  the 
sole  heir?  Bj  our  interlocutor  15th  June  last,  we  found  her  entitled  to  the  IO9OOO  merks* 
Amiston  owned  that  at  first  he  was  against  the  interlocutor,  but  now  he  is  for  jt,  and 
nud  that  the  providing  the  8000  9)erks,  the  tocher,  ^nd  the  other  moveables,  in  the  same 
way  with  the  estate,  that  greatly  moved  him ;  an4  observed,,  that  in  money  provisions  in 
narriage  contrajcts,  ^  daughters'"  and  ^^  heirs-female^  are  often  used  to  signify  daughters^ 
though  there  were  sods.     And  upon  the  question  we  adhered. 

No.  6.    1 7*5^  Jtt&e  6.    Sir  L.  MMmetm:  nn^insi  A»vk«w  &3otj.axi^ 

See  Jlote  of  No.  %  voce  Impliep  Will, 

No.  9.    1747>  July  I.    S^RAH  Ewing  offamst  Thomas  M;iLLi:R. 

A  VAN  having  in  his  contract  of  marriage  provided  his  estate  to  the  beip^^mAleof  tli* 
marriage,  «id  fi^Kng  tfhem  provided  portions  to  the  daughters  and  heixs-female  of  the 
tearri^ge ;  Ihere  was  a  son  of  the  marriage  idio  predeceased,  learing  a  daughter.  She 
^pursued  her  aunis,  tx>  v^hom  her  grandfather  had  given  his-  estate,  ibr  pajrment  of  the 
provision  in  the  contraot  as  beir-female  of  the  marriage  ;  but  as  men.  do  not  usually  \% 
their  marriage  settlements  provide  portions  to  their  grand-daughters,  we  thoiight  that 
grand-daughters  were  not  meant  by  this  clause,  and  tliexc^yre  assoilaied. 

No.  10.    1747^  Nov.  I7,.2a    Anderson  against  Janet,  &c.  Shiells. 

We  adhered  to  Kilkerran^s  interlocutor,  and  Ajoniston  thought  that  by  the  death  of  the 
child  of  the  second  marriage  the  provision  to  her  was  at. an  end,  and  so  thought  I,  but 
wished  it  had  been  .so  expressed.  26th  November,  Upon  a  reclaiming  bill  we  varied  the 
former  iBtorlocutor  and  found  the  obligation  extinct 

No.  IL.    174^7,  Sec.  1.    £arl  of  Ho^e  ngcfM^tMii& £.. BaxawELL. 

See  Note  of  No.  4,  t^oce  Clause. 

No.,  12..    I74i9>  Dec.  15.    Creditors  of  Auchinbreck,. Competing. 

-  TH£ias "was  one  point 'inthi^tsoii^tition  hemA  in- presence,  vie,  a  bond  of  pi»vkion  te 
younger  chHBren,  payable  at  ikmx  age  of  16  or  marriage,  inth  a  clause  of  aecretion,  that 
if  tcnj-df  them^ieunmarried their  portions ^himld  accresce to  the  survivors,  Whether  tliat 
aceretiott  tadces  place  whether *lliey  die  before  ^e  term  of  pajrment  or  oxtiy  wben^bey  sur* 
TrreHbe  tttmf  -and  4t  oactied  timtdie  accretion  takes  ji^ace  at  whatever  time  they  die 
though  befisre ^e  texm  (^payment.  Pro.  were  'Mihon,  Drummoce,  -Stridien,.  Justidt- 
*  Ciexkj  Montie,.  ti  ego.  ~  >Cbn..  were  Dun,.  Murkle,  Shewalton,  Easdale,  Pi%»dent  Whcsi 
ihere  wasiueh  conttariety  of  ojubions  in  this  point,  how  much  is  our  law  changed  from 
what  it  wat  f    -Viit  Dirieton,;  Subfttstution  in  Lc^aeiesL    fitair,  p.  480,  (^1 .) 
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No.  IS.  1750,  July  18.  Sib  Kenneth  M^Kei^zik  against  SvtrerlavBj ice. 

Mrs  £u  Edwards,  last  Lady  Kinminnity,  after  her  husband  Kinminnity^s  death 
gave  a  bond  for  love  and  favour  to  her  daughter  (of  a  former  marriage)  for  4000  merks;, 
payable  at  her  marriage,  with  annualrent  from  1723,  if  she  should  not  be  sooner  married 
before  that  time,  but  under  express  condition  tliat  if  she  died  unmarried,  or  if  she  married 
without  her  consent  in  writing  the  bond  should  return  to  herself.  This  bond  she  put  iu 
the  hands  of  Sir  Patrick  Strachan  of  Glenkindy,  her  uncle,  who  at  the  same  time  gave 
another  bond  for  the  like  sum,  payable  at  marriage,  and  under  condition  of  her  marrying 
with  the  Lady^s  consent  in  writing.  On  the  death  of  Kinminnity'^s  son  the  Lady  thought 
that  a  marriage  betwixt  the  young  Lady  and  Sutherland  of  Clyne  would  be  reasonable,  and 
gave  encouragement  to  him ;  and  he  came  in  suit,  but  she  insisted  on  a  tailzie  of  the  estate 
and  certain  other  conditions  wherein  they  did  not  agree,  and  the  Lady  made  a  runaway 
marriage  by  the  advice  of  some  friends.  After  some  months  the  Lady  was  so  far  recon- 
died  as  to  give  and  receive  visits  and  to  declare  her  inclinations  to  be  yet  kind  to  them  if 
they  would  give  her  the  management  of.  the  estate;  but  afterwards  she  married  Sir  Ken* 
nedi  M^Kenzie  and  made  over  her  claims  on  Kinminnity^s  estate,  whidi  have  since  been 
ascertidned,  to  his  heirs,  in  the  ranking  of  the  creditors.  But  they  pleaded  compensation  on 
ihe  4000  merks  bond,  which  we  sustained  6th  June  last,  and  this  day  adhered  notwith* 
standing  not  only  there  was  no^  consent  in  writing  by  the  Lady,  but  pretty  strong  proof 
of  dissent,  renit.  Presidait,  Woodhall,  et  me. 

No.  14.    1751,  Nov.  8.    William  Gray  against  Smith  and  Bogle. 

1 9th  September  1671,  James  Calbams  disponed  five  acres  of  land  to  his  wife  Johnston 
in  liferent,  and  to  his  son  Thomas  and  his  issue,  whom  failing  his  son  James  and  his  issue, 
whom  failing  to  his  own  other  issue,  whom  failing  to  his  wife^s  children  of  any  other  mar- 
riage, but  without  any  procuratory,  and  died  sometime  of  that  month  of  September,  a& 
appeared  by  his  son  Thomases  service  in  1692.  After  his  death  the  wife  married  Skirvine 
and  by  him  left  a  daughter  and  died  1674 ;  and  James  Calbams  seems  to  have  had  no 
near  relation  but  one  sister.  As  Thomas  was  under  no  limitations,  and  the  disposition  could 
not  be  executed  without  assigning  and  adjudging,  Thomas  in  1692  served  heir  on  the  former 
investitures,  and  appears  to  have  been  in  perfect  friendship  with  Skirvine  his  stepfather 
and  his  daughter  Thomases  half-sister,  and  left  him  a  legacy  of  jSOOO  merks  to  himself,  and 
a  valuable  part  of  his  personal  estate  in  trust  for  his  daughter  and  her  children,  particu- 
larly h^  son  William  Gray  pursuer.  In  1702,  James  Calbams  was  served  heir  on  the 
old  investitures  to  Thomas,  and,  as  he  was  exceedingly  weak,  in  1705  interdicted  himself  to 
Bobertand  William  Smith  and  their  sons,  or  either  of  them;  and  in  172S  thereafter 
these  interdictors  stripped  him  of  every  valuable  subject  and  debt  owing  to  him,  and 
which  they  uplifted  in  trustees^  names ;  and  Robert  took  a  disposition  to  the  five  acres  and 
was  infeft ;  and  the  poor  man  appeared  from  the  proof,  if  not  quite  an  idiot  the  very  next 
degree  to  it ;  and  in  1743  Robert  being  dead  his  son  William  got  a  new  disposition  of 
these  five  acres  to  which  the  other  William  consented  as  interdictor  reserving  thegranterV 
«   liferent,  and  was  infeft,  and  entered  into  a  minute  of  sale  with  Bogie.    James  CalbomsV 
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disposition  1671  was  re^tered  in  1738,  and  Ann  Skirvine,  the  daughter  of  Johnston, 
James  CalbarnsV  wife,  served  heir  of  provision  to  him  and  conveyed  it  to  her  son  William 
Gray,  who  pursued  reduction  of  these  two  dispositions  to  the  Smiths,  first  on  incapacity, 
2d]y  on  fraud  ;  3dly,  ex  capUt  inttrdtctionu.  Before  the  process,  William  Smith  the  dis* 
ponee  served  heir  of  investiture  to  James  Calbams  last  deceased,  being  descended  of  the 
sister  of  old  James.  A  proof  bdng  allowed  before  answer,  it  was  this  day  advised ;  and 
the  defender  objected  to  Ann  Skirvine  the  pursuer^s  title  as  served  heir  to  old  Sir  James 
Calbams,  for  that  by  the  disposition  he  was  not  fi^ar  but  his  son  Thomas ;— and  we  thought 
the  objection  good,  but  that  it  might  be  supplied  by  a  new  service  before  extract  2dly, 
Objected  to  the  disposition  1671,  death-bed,  for  that  it  was  proved  by  Th(»nas^s  service 
that  he  died  in  that  month  of  September,  and  though  they  could  not  in  re  tarn  antiqua  prove 
sickness  before  the  disposition,  that  was  the  fault  of  the  pursuer  who  kept  it  latent  all  the 
time,  and  therefore  sickness  must  be  presumed.  2dly,  Presumed  that  the  Calbarns  would 
liave  altered  had  he  known  of  it ;  and  it  was  urged  as  a  presumption  of  death-bed  that  the 
deed  bore  delivery  of  the  writs  to  the  wife,  which  no  man  in  health  need  do.  Some  of  u» 
were  for  sustuning  the  objection,  as  Dun  and  Drummore,  but  we  repelled  it,  and  I  observed 
that  in  point  of  fact  there  was  no  reason  to  presume  latency  or  that  it  was  not  delivered  te 
Thomas  when  be  came  of  age,  for  that  he  must  have  been  an  infant  when  his  mother  died 
in  1674  and  had  no  agent  to  take  care  of  him ;  tTiat  he  miist  have  got  his  papers  before 
}  692  when  he  was  served  heir,  and  must  have  got  them-  from  his  stepfather,  who  had  no 
reason  to  keep  the  disposition  1671  either  for  fear  of  death-bed  or  any  other  cause,  since 
Thomas  could  alter  at  pleasure,  and  there  appeared  a  strict  friendship  between  them. 
3dly,  Objected  both  negative  and  positive  prescriptions,  which  some  of  us  also  inclined  to> 
sustain,  espedallyon  the  authorityof  a  decision  quoted  from  Fountaihhall,  Between  the  heirs- 
male  and  heirs  of  line  of  Innes  of  Achlunhart  ;*  but  we  also  repelled  that  objection,  because 
that  disposition  was  the  proper  evident  of  both  Thomas  and  James  Cisdbams  while  they 
lived,  and  one  of  their  titles  to  the  lands;  and  tliough  if  it  had  contained  burdens  or  limi* 
tations  on  them,  the  possessing  40  years  as  a  fee-simple  would  free  them  from  those  limi-*- 
tation8*and  from  the  whole  entail,  which  they  could  not  be  presumed  to  have  accepted 
when  it  was  hurtful'  to  them,,  yet  they  could  not  prescribe  against  themselves  and  to  thdr 
ewn  prejudice  a  right  to  the  land's  absolute  and  in  fec-sihiple ;  and  we  had  no  regard  to« 
the  argument  that  Thomas  serving  heir  of  the  investiture  was  itself  an  alteratTon,  which 
was  the  shortest  and  safest  way  of  making  up  titles.— -(N.  B.  The  positive  and'  negative 
prescriptions  were  I  think  both  repelled  in  Dundonald^s  e^ise.)  Then  we  came  to  the 
proof,  and  agreed  that  interdictibn  is^  no  sufficient  reason  per  »e  where  tlie  party  is  capa* 
ble  and  the  interdictors  consent^  anJsome  thought  that  a  bare  destination  or  settlement  of 
succession  in  heritage  would  be  good  without  the  consent,  .  ir  alterable  at  pleasure,, 
because  no  lesion ;  and'  yet  a  minor  without  his  curators  cannot  alter  his  succession 
in  heritage.  Fut  in  this  case  the  majority  thought  the  proof  the  last  James  C41banis'« 
thcapaeity  sufficient;  3dly,  If  he  had  Keen  capable,  yet  it  was  fraudulent  to  strip  him. 
of*  the  property  without*  any  power  to  altera  and  therefore  reduced*,  for  were  he  now 
alive  and  pursuer  we  must  have  reduced,  and  therefore  so  may  all  his  heirs ;  and' we 
reduced  the.  minute  of  sale  so  far  as  it  could  afiect  the^lands.    30th.  June  17'02  Adhered. 

«  DiCT.No.  386.  p.  11,212. 
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No.  15.  1 75i,  July  10.  James  Lord  Drummoiyd  agninst  Lady  J.  Gordon. 

fir  marriage-contract  betwixt  James  Lord  Drummond  and  Lady  Je^  Gordon  in  1 706, 
there  is  a  provision  to  the  daughters  of  the  marriage,  upon  the  narrative  that  the  estate 
was  by  the  old  investitures  provided  to  heirs-male,  whereby  if  there  should  be  daughters 
they  would  be  secluded  from  the  succession,  therefore  obliging  the  father  to  pay  to  the  said 
*  daughters,  if  one  40,000  merks,  if  two  or  three  or  more,  larger  sums,  at  their  age  of  18  or 
marriage,  which  of  them  should  first  happen,  after  dissolution  of  the  marriage,  with  an  obligc- 
itient  on  the  daughters  to  make  over  to  the  heirs-male  whatever  they  could  succeed  in  as 
heirs  of  line  or  nearest  of  kin.  On  this  clause  she  entered  a  claim  on  the  estate  forfeited 
by  the  attainder  of  her  brother,  commonly  called  Lord  John  Drummond,  for  the  4O;000 
merks  and  interest  since  the  year  when  she  was  18  years  old.  Alleged,  That  this  was  no 
more  than  the  common  clause  used  in  all  contracts  of  marriage  in  Scotland,  especially  in 
male  fees,  providing  portions  to  daughters  in  case  there  be  no  heirs-male  of  the  marriage, 
and  therefore  contains  no  provision  to  younger  sons,  and  supposes  that  these  daughters  were 
to  be  heirs  of  line,  and  therefore  not  payable  even  at  their  marriage,  if  the  father^s  marriage 
still  subsisted,  l^ecause  there  might  be  yet  heirs-male  of  it ;  and  the  provision  is  to  the  said 
daughters,  that  is  to  daughters  secluded  by  the  destination  of  succession  to  heirs-male ; 
and  that  such  clauses  were  always  so  understood  in  Scotland,  and  so  judged  when  made  a 
question,  and  quoted  the  case  of  Tumbull  of  Currie,  17th  June  1724,  observed  by  Edgar* 
and  of  Captain  Peter  Halket  27th  November  1733 ;  and  showed  that  both  father  and 
mother,  and  aU  the  friends  of  the  family  so  understood  this  clause  in  the  father'^s  settle- 
ment  of  the  estate  in  1713  on  his  eldest  son  James,  afterwai*ds  commonly  called  Duke  of 
Perth*;  and  upon  the  father^s  attainder,  when  no  claim  was  entei«d  for  this  portion,  though 
claims  were  entered  by  all  the  ereditora,  by  the  mother's  purchasing  debts  of  the  &mily  in 
this  claimant's  name  to  the  extent  of  L.1500  sterling,  which  h^  brother  corroborated,  and 
which  she  also  claims,  though  the  mother  had  then  two  sons  and  the  second  unprovided ; 
and  the  claimant  herself  never  before  claimed  this  as  a  debt  from  her  brothei;,  and  there- 
fore now  claims  27  years  interest  all  yet  resting ;  and  that  the  condition  hath  not  existed, 
)>ecause  two  sons  survived  the  father,  whereof  the  eldest  enjoyed  the  estate  many  years  Ull 
his  death  under  the  said  settlement  1713.  Answered,  The  obligation  is  pure  and  absolute 
and  not  conditional,— that  causa  legandi  kgato  ncm  coAtfrr,— and  that  where  no  condition 
is  expressed,  we  cannot  imply  one ;  tliat  the  claimant  knew  not  the  terms  of  the  contract 
till  lately,  and  is  not  bound  to  account  for  the  neglect  of  her  friends  in  her  in&ncy.  The 
Lords  on  a  division  seven  to  six  sustained  the  claim,  rentt.  President,  Duke  of  Argyle, 
Kilkerran,  Justice-Clerk,  Leven,  tt  me.  For  the  interlocutor  were  Minto,  Drummore, 
StricliMi,  Karnes,  Murkle,  Shewalton,  Woodhall.  I  should  have  noticed  that  the  clfidmant 
quoted  the  case  of  Anderson's  Daughters,  13th  February  1728,  aflSrmed  in  Parliament, 
and  of  the  Daughter  of  Hamilton  of  Reidhouse,  15th  June  1743,  alsoaiSnned  in  Parhur 
ment;  and  printed  copies  of  these  precedents  were  given  in  signed  by  counsel  on  both 
Mdes.     This  decree  afterwards  reversed  in  Parliament. 

♦  DicT.  No.  87.  p.  4S». 
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No.  !  6.      1 752,  July  98.     MAmCASXT  OupHANT^  AKB  I{«iS4V0%  CjL A|lif . 

-See  Note  of  Na  24; « ocf  Fqbfeitu^is. 

Na  17*    1 752,  July  1 4,  Nov.  28.    Deummond  against  Logan. 

MAftGAHVT  FmiHOLB,  %y«deed4ii  1743|  with  omseat  of  U&u  mA  Marf  Weir, 
her  nieces  and  beirs  at  law,  for  love  and  Afout  disponed  to  them  equally  betwixt  them 
and  the  heirs  of  their  bodies,  and  failing  any  of  them  by  decease  without  heirs  of  her  body 
to  the  survivor  and  heirs  of  her  body,  whom  failing  to  Mr  Archibald  Murray,  advocate, 
his  heirs  and  assignees  whatsoever,  all  lands,  tenements,  and  otlier  heritable  subjects  be- 
longing to  her,  and  particulai'ly  certain  subjects  -lliereifl  mentioned,  and  assigned  -to  Aem. 
two-thirds  to  Lilias  and  one-third  to  Mary,  and  with  the  sapae  substitution^  all  her  debts, 
j^mns  of  money,  and  other  personal  estate^  but  with  the  ejcpress  declaration  that  it  shall 
(Hot  be  in  the  power  of  the  sud  Lilias  and  M^  Weir,  or  any  of  them  to  dter  or  prejudjg^ 
the  Older  of  succession  above  mentioned,  and  in  case  the  succession  devolve  on  the  said  Mr 
^rclubald  Muiray  he  is  burdened  with  certain  sums  to  other  persons,  and  the  deed  con- 
tains pnocuratory  of  resignation  in  these  tenps :— These  nieces  were  then  pretty  well  ad- 
vanced in  years,  and  both  of  them  had  competent  prov^nons  of  their  own,— Mary  had  7000 
merks.     Thereafter  Lilias  intermarried  with  Mr  G^rge  Logan,  minister,  and  Mary  with 
Mr  Cplin  Drummond,  professor  of  Greejc  and  Philosophy  in  the  College  of  Edinburgh  ; 
«and  by  a  postnuptial  contract  of  marriage  betweeji  Mr  Drummond  and  his  wife  executed 
soinetime  after  the  marriage,  he  disponed  all  lands,  heritages,  and  bonds,  whether  heri- 
table or  moveable  then  pertaining  to  him  or  to  which  he  should  succeed  during  the  mar- 
riage to  himself  and  her  in  cQPJunet  fee  and  liferent,  for  her  liferent  use  only,  and  to  the 
children  of  the  marriage  in  fee,  whom  fidling  to  his  own  heirs  and  assignees ;   and  on  the 
other  hand  she  disponed  all  her  l^ds,  heritages,  sums  of  money,  heritaMy  or  movetfbly 
secured,  and  others  pertiuning  to  her,  or  which  she  might  succeed  to  during  the  marriage 
to  Mr  Drummond  and  her  in  conjunct  fee  and  liferent,  and  to  the  children  of  the  mar- 
riage in  fee,  whom  failing  to  her  children  of  any  future  marriage  in  fee,  whom  failing  to 
the  said  Colin  Drummopd,  his  beirs  or  assignees  in  fee.     Mrs  Drummond  is  dead,  and  a 
competition  upon  a  multiplepoinding  in  name  of  the  tenants  arose  betwixt  Mr  Drummond 
(ind  Mrs  Logan,   which  last  claimed  preference  because  of  the  prohibition  to  alter.     Mr 
Drummond  on  the  other  h^nd  alle^d,  that  notwithstanding  the  prohibition  Mary  might 
convey  for  onerous  causes,  and  such  was.a  contract  of  marriage.     Answered,  That  such 
prohibition  could  not  be  evi^uated,  not  even  by  an  ordinary  <x)ntract  of  marriage,  Where 
.the  deed  proceeded  pot  from  the  father  who  is  bound  to  provide  his  children  but  frona  a 
third  party,  and  where  the  woman  i^  otherways  competently  provided,  especially  where  it 
appears  that  the  donor  Ii^d  the.c^se  pf  the  marriage  in  view  by  substituting  her  issue ;  and 
c|uoted  the  cases  of  Johnston,  and  Napier  her  husband,  against  Lady  Logan,  11th  June 
17-40,  Beatson  of  jKilrie  against  Mary  Beatson,  lOth  February^  30th  June  1747,  and 
19tli  December  1740,  Duncan  Iqrbes  against  John  Forbes.     2dly,  That  this  was  a  post- 
nuptial contract  long  after  the  marriage  and  therefore  not  onerous,  so  far  as  it  exceeded  a 
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reasonable  tocher.  A  conveyance  omnium  bonorum  that  the  party  then  has  or  may  sueceed 
to  cannot  be  onerous,  and  therefore  is  constructed  to  be  with  the  burden  of  all  debts.  Yet 
the  Lords  found  the  subjects  effectually  conveyed  to  Mr  Drum0K>nd  notwithstanding  the 
prohibition,  and  preferred  him,  renit.  tantum  Eames,  et  m ;  and  89th  November  adhered^ 
(See  No.  16,  and  No.  24,  vou  Mutual  Contract.) 

No.  18.    1742,  Dec  1, 15.    Geizel,  &c.  Mabjoribanks^  againa  The» 

Brotheb. 

The  Note  relative  to  this  case  is  subjcnned  to  the  text 

No.  19.    1758,  Feb.  2.    Captain  W*  Douglas  against  Mrs  Douglas. 

Captain  Douglas,  as  heir^male  of  Kirkness,  pursues  reduction  of  a  settlemetit  in 
1733,  made  by  the  deceased  Sir  Robert  Douglas  in  favours  of  heirs  of  line,  and  by  the 
Major-General  in  1741  in  favours  nominatim  of  this  defender^  founded  on  the  ori^nal 
grant  by  the  Earl  of  Morton  to  his  second  son,  and  heirs-male  of  his  body,  which  failing, 
|o  return  to  the  family  ;  and  another  charter  in  1638  by  the  next  Earl  ofMorton,^  to  the 
grandson  of  the  first  grantee,  and  heirs-malc  oi  his  body,  with  the  like  diemse  of  return,, 
and  an  express  prohibition  not  to  do  any  thing  in  prejudice  of  the  return,  which  pro* 
ceeded  on  an  onerous  transaction,  and  a  conveyance  by  the  Earl  of  certain  apprisings  ac- 
quired by  the  Earl  on  Kir kness^s  predecessors  debts.  The  principal  defences  were,  that  the 
original  clau^  of  return  was  discharged  and  altered  by  another  charter  by  the  next  Earl' 
of  Morton  to  the  original  granter,.  his  heirs  and  assignees  ;  and  as  to  the  charter  1638,  the 
limitation  is  only  in  favours  of  the  family  of  Morton,  not  of  the  intermediate  lieirs-male,. 
who  have  not  thereby  smyjus  quaskumy  and  none  but  tte  family  of  Morton,  when  those 
heirs-male  fail,  can  quarrel  alterations  of  the  succession,  as  in  the  common  case  of  con-^ 
tracts  of  marriage  to  the  heirs-male  of  the  marriage,  which  failing,  the  heirs-male  of  any 
other  marriage,  which  failing,  the  heirs-female  of  the  marriage,  there  h  ajus  qttasUum  U> 
those  heirs^female,.  but  no,^  ^puesitum  to  the  heirs-male  of  any  other  marriage,  though, 
preferred  before  them.  Sdly,.  Prescription  both  negative  and  positive  upon  a  charter  ta 
heirs  and  assignees  in  1687,  and  infeftment  on  it,  and  quoted  the  case  of  M^crston 
and  William  Gray^s  case,  where  the  negative  prescription  was  repelled,  because  the 
deed  contained  no  limitations,  and  though  only  a  personal  deed,  yet  not  being  altered,, 
carried  the  succesdon.  The  Lords  sustained  both  these  defences.— -We  i^reed  that  the 
charter  1595  was  effectually  altered^  and  the  clause  of  return  discharged  by  the  charter 
1607,  and  that  the  limitations  1638  were  only  in  favours  of  the  family  of  Morton,,  and  not 
of  the  intermediate  heirs-male^  Mr  Craigie,.  who  was  counsel  for  the  pursuer,  admitted 
that  the  charter  1607  did  effectually  discharge  the  clause  of  return  ia  the  charter  1595,. 
and  seemed  also  to  think,^  that  if  the  charter  1638  had  been  the  only  charter  that  con-^ 
tained  a  clause  of  return,  the  limitations  could  only  have  been  understood  in  &vours  of 
the  family  of  Morton ;  but  insisted,  that  in  this  case  the  charter  1638  was  only  a.  revival 
■of  the  original  clause  of  return,  when  the  estate  was  given  as  an  appanage  to  a  second 
mn  of  tlie  family,^  and  he  Aought  in  such  retimis  the  implied  limitation  wa3  not  only  ia 
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&voan  of  the  donor,  but  abo  of  ail  the  intermediate  heirs;  and  he  spoke  of  it  to  ue 
afterwards  as  his  real  opnion,  and  wished  that  we  might  not  determine  that  point.  I  had 
a  gopd  deal  of  difficulty  on  the  general  point  In  a  common  clause  of  return^  the  limita- 
tkm  in  &Toars  of  the  donor  imd  his  heirs,  though  now  settled,  is  only  by  implication.  It 
would  be  a  further  extension  of  it  to  carry  it  also  in  favours  of  the  intermediate  heirs, 
and  the  above  instance  of  marriage  settlements  is  a  very  strong  argument,  though  I  own 
there  is  this  difference  between  them,  that  a  clause  of  return  implies  a  limitatbn  in  favours 
of  the  donor,  (when  the  event  of  the  failure  of  heirs-male  shall  happen)  not  only  on  the 
cnriginal  h^,  but  on  all  the  intermediate  heirs,  that  they  shall  not  disappoint  the  return, 
.whereas  the  implied  restriction  in  marriage  settlements  only  is  upon  the  husband,  and 
neither  the  heirs-male  of  the  marriage,  nor  failing  them  of  any  other  marriage  are  under 
«ny  limitation  to  these  heirs-male.  Sdly,  T^hat  is  the  case  of  reversion  and  remainder  heirs 
in  £ngland,  and  was  before  the  statute  de  doiiM,  and  yet  that  statute  says  expressly,  that 
that  was  against  the  donor^s  intention ;  and  I  confess,  if  the  succession  was  lawfully 
altered  in  prejudice  of  the  intermediate  hdrs,  the  clause  of  return  cannot  long  be  of  any 
service,  not  cmly  because  of  the  difficulty  of  proof  of  failure  of  the  intermediate  heirs  after 
they  have  been  some  generations  out  of  possesaon,  and  possibly  become  very  obscure,  but 
also  because  of  prescription  ;  but  I  could  not  conceive  that  the  implied  limitation  in  a  clause 
of  return  of  an  aj^anage  given  to  a  younger  son,  could  have  a  stronger  effect  in  favours 
of  either  the  donor  or  the  intermediate  heirs,  than  an  express  prohibition  to  alter,  even 
where  it  is  not  an  appanage,  but  an  onerous  contract,  as  was  the  case  of  the  diarter  1638. 
And  as  all  the  Lords  agreed,  and  even  Mr  Cnugie  seemed  to  admit  that  the  charter  1 6QT 
was  an  effectual  discharge  of  the  clause  of  return  in  the  charter  159&,  that  was  a  further 
iirgument  that  diere  was  no  jua  qtuuUum  to  the  intermediate  heirs,  otherwise  Earl 
Morton  could  not  have  discharged  it  Lord-Justice-Clerk,  upon  this  question,  also  men- 
tioned the  decision.  Lady  Chatto,  (Eerr)  against  her  brother,  fiut  I  am  not  acquiunted 
with  the  case.  As  to  the  prescription,  I  thought  the  charter  1687,  and  sasine  1689, 
ipould  not  have  altered  the  male  succesdon  had  there  been  no  subsequent  alteration 
made,  because  of  Sir  William  DougWs  contract  of  marriage,  providing  the  succession  to 
heirs-male  after  the  charter,  and  though  the  sasine  on  the  charter  was  after  the  contract, 
«that  would  not  have  altered  the  succession,  as  in  the  case  of  Major  Skene  of  Carralstone^s 
heirs ;  but  as  both  the  charter  and  contract  were  without  any  limitations^  I  thought  it  a 
good  title  of  prescription  both  positive  and  negative. 

No.  20.      1754,  Feb.  6.     Margaret,  &c.  Muirhead  against  Mary 

Dickson. 

Jaues  Muiehe ad,  father  to  those  two  pursuers,  by  his  contract  of  marriage  in  1685 
with  Margaret  Lindsay,  with  advice  and  consent  of  Sir  George  Lockhart  of  Camwath, 
and  Sir  John  Lockhart  of  Castlehill,  whose  relation  the  Lady  was,  provided  his  estate  of 
.about  3000  merks  yearly,  and  conquest,  to  the  heirs-male  of  the  marriage,  whom  failing, 
to  the  heirs-male  of  his  body  in  any  other  marriage,  whom  fiuling,  to  the  heirs  whatsoever 
(xf  that  first  marriage,  and  the  contract  contains  the  obligation,-— (The  clause  is  quoted  in 
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the  text)  I  dioBgbC  it  Becesfacy  to  tdce  down  the  dauK!  pvetty  fbilj,  beouifle  tbii 
-Judges  differed  grestly  in  dteir  t^nioiMi,  And  each  side  kid  hold  of  flDme  feaim  oi  Ae 
duuse.  This  steall  estete  wm  it  tke  tinte  I)UiAaicd  witjii  •  Klnevt  to  fais:  moAet,  andl 
iMis  by  the  oontrnot  bmdened  with  n  oontingeBt  hfereiit  to  lu  wift  of  SOO  ineriul  in  «uO 
of  childhpn^  cod  1260  merks  in  case  of  nonte^  «nd^  it  WQBSiaid»bittxfeii0dBiflo.ii9tfi:otier 
debts.  He  died  in  1790  (17tO^  kaving  fow  ebiUra^  two»  mm  and  tim  dusi^tei% 
heMcB  im  heir  Geofge;  and  befeve  his  deafth,  he  and  Us  iJdtit  fi>n^  witit  comBiii;  a£  hiM 
wife,  graaled  bonds  of  pnoviskm  to  his  lour  jfmag&is  ehiidwn;.  to  Ao  stoond  sin  9000 
nerks,  to  the  tinrd  L.IOOO,  to  Ins  eldcfst  dsughtiR*^  Margirot^  ttOO  mtAsy  snA  to  iSm^ 
tooond^  Katbiuine,  L.IOOO^  with  A  mbsdtndon  incoseidf  thedfinthof  nywf  Aom  ^ 
ifae  Burvivon^  m  wtiiftUstioB  i^  idl  beilmB  part  «f  gisar^  Sac  thst  tliey  ooald  eiMn  thimigli 
the  deadr  of  tbeib  imther^  which  pfovisiotis  were  acoordlngly-paiii  $tai  ditfchluf|«L  Ckci^ 
Mieceeded  to  die  estate,  and  lii^  in  1T£1,  and  hi»two  bR»ther»  being  tltad^  ttdthe  «w» 
asters  yet  UMudens  hekng  pest  the  i^  of  having  chUdken,.  the  eldest  being  then  aibont  OQ^ 
he  settted  Ub  small  estate  on  his  wife,,  btttdened,,  as.  was  mU,.  with  80O&«MrkB*or  d^U 
These  two.  hidies  therefore  sued  ber  "fer  poyinent  of  thoir  partkna  in  the  maniage  wotk^ 
tntbt     (What  fidfew»ttt  Ibe  nnDUscript  is  anhpanedtoi  te  dase  i&tfae  texit|^ 


No.  21.     1754^  Feb..  26.    IHscE  Dorothea,  &c.  Fexmssoisjc  agtumt  lAi^ 

IThys <^ha&r on  the  estate  of  S«r  Ar<^b)iKr  Pri^dse,  was  fbcmlM^m'a^hniseib^ 
toUtri^  tff  i«niriage  ifr  Didi»e  words :  <^  And  tiirther,,  ifo  due  <b«ye  b&iio  hdNinsfe;  b«^ 
allenarljr  ad'augHtef  or tlati]^kters  of  'd)e  marriage^  and lAat  they  shi^I 'be diebnncAfifOifl^ 
Meee6d&lg  to  the  )Mft»}  hmds  by  his  other  'heirs^male,7  thfen  19ir  iftrchlbaid  obfiged  ham  t^ 
^y  cMtkia ^uftf^  to  the  daughters,  accordihg  to  their  nhmbesr^  to  bedivtiM  as  he  tdioiilll 
^ink  fit,,  and  tihit^t  the  fh*st  term  of  WhitsuAd^y  dr  Hferthiinas  ailerhb  d^alli,  >ritk 
annualt^nt  after  the  term  of  payment  Sir  ArellibatS  was  :attunled  at  Citfli^  ^'  high* 
treason,  and  executed  TSthWoyifttft^r  1746,  leaving  %n  ittfiint  fson  and' (he  fenr^lftainMMts-;. 
^d  the  son  dSeS.  in  Jumairy  1747.  The  foundation  ii£  the  tbim  was,  thtt  though  th^ 
eon  survived  the  fiibther,  yet  he  &fed  befof^  that  their-  portion  became*  due.  Andweved 
for  I^^rd  Advocate,  liliey  had  Ho  chiim  'though  he  hod  died  belbre  the  father,  because 
the  estate  was. vested  in  the  C)x>wb  94th  June  1745. ;  Sifiy,  u^due,  because  die con£>^ 
tion  failed  by  the  son^s  survivance.  The  Court  was  unanimous  to  dlsmias  Afe-dinin  cm- 
•the  second  answer  i  and  that  the  term  of  payment  oFthe  portions  could  have  no. influence 
on  the  cdbdition  <<  if  there  be  no  heir-male  of  the  nUAriagie,^  iHAth  always  re«^pectr<he^ 
time  of  the  fathexi^s  death ;  and  I  mentioned  the  case  7th  July  1738,  Drununond  against 
Drummond  ;**  and  Di!ummore  proposed  to  found  our  judgment  on  that  sole  Keason ;  but 
the  President  said  that  aa  We  were  agreed  to  dismiss  the  daim^it  was  unnecessary  to  de^ 
termine  other  points  that  veere  disputable,  and  perhaps  not  y^t  dedded ;  that  he  lookeft 
upon  these  provisions  pftyabfe  after  the'father'^s  death  only  as  a  sort  of  succe^on  thict 
'oould  not  compete  with  crieditors,  and  not  as  proper  di^bts ;  but  that  ihis  was  an  impr(^)er 
«ase  for  considering  or  deddhig  ibsA  point,,  and  ihej^fbre  moml  to/dismissL.  the  daim, 
>mthout  ^viog  any  reason,  a:nd  to  that  we  agreed. 

*  No».2»  troce  CoNDjTioift 
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No.  I.    1747»  June  SO.    Copland  against  Mostine  and  Othkrs. 

Copland,  as  tacksman  of  liie  oess  of  Aberdeen  for  the  year  IT45  (aeoovding  to  the 
custom  of  that  burgh,  who  advance  the  eesfr  out  of  the  town^s  revenues,  and  then  let  it 
by  public  roup)  25th  June  174)S  gave  pubGc  intima^n  callii^  for  payment,  and 
continued  to  levy,  till  the  Uebels  cane  to  tow«  and  appointed  collectors  of  their  own. 
After  which,  on  21st  November^  Mostine  and  others  made  tend^  to  Copland  of  the  .cea?, 
when  indeed  he  durst  not  receive  ity  or  at  least  must  have  paid  it  to  the  Rebels^  and 
4here£bEe  he  ne&ified'it ;.  and  they  wei£  afterwards  oblig^  to  pi^  i(  to  the  Rcbel^.  Aflep 
ihe  Rebellion^  Copland  sued  them  befiure  the  Magistrates^  and  recovered  decreet ;  an4l 
Aey  offered  a  bill  of  suspension,  which  on  report  we  unanimously  refused. 
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No.  r.     1785^  Feb.  6..        Faterson  against  Ingi.is. 

The  Lords  found  the  action  against  Charles  Inglis,  derk  of  the  bills,  not  competent 
by  way  of  summary  complaint,  but  by  way  of  ordinary  acdon. 

(The  case  of  Montgomery,  dids  M^Viccar,.  against  Inglis,  8th,  ]-6th  June  1748,  here 
referred  to,  is  mentioned  as  follows :) 

Clerk  of  the  bills  cannot  be  convened  by  summary  complunt,  to  be  subtidiark  liable 
for  the  debt,,  for  having  received  two  tenants  as  cautioners  for  one  another,  bound  con^ 
junctly  and  severally  in  the  ta9k  for  the  rents  charged  for.  fiut  some  of  .the  Judgcs^ 
dxought  that  he  might  even  by  summary  complaint  have  been*  found  Hablfe  in  damages. 

A  suspension  by  two  tenants  having  been  discussed;  this  oomjJatnt  was  entered  against 
Charles  Inglis,  clerk  of  the  bills,  for  receiving  them  cautioners  for  one  anothei^  though 
both  of  them  before  liable.  It  prayed  to  find  him  liable  as  oautioner*for.them  for  the 
whole  prestations  of  the  tack  decerned  against  them.  We  found  die  eompfattot  with/ 
these  conclusions  not  competent  summarily  in  this  form ;  though  Amistcm  and  etfiei^^ 
thouglit  {bat  a  summary  complaint  for  damages 'might  have,  been  competent,,  but  not  foe* 
these  conclusions. 

No.  2.    17S5,  July  4.    'Home  n^gmmt  M'S.en2is  and  JwriieE. 

TwE  Xiacda^found  both/<teks  liable  for  ti»  puxsuer's  damage  by  the  lo^s  of  t|i«  execu^ 
tioii  of  tibefd||udicitaoa;  though  A(l  dftci»t»w«5>  latnmjsA  }»&9»  Jfa.  JtUfttk»!a,itfNiffioii; 
HP.4thJu^ii7SJiu. 
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The  Lords,  24th  July,  were  generally  clear  for  adhering,  though  the  defenders  pressed 
for  a  delay ;  but  at  last  the  pursuer  desiring  it  might  be  delayed,  the  Lords  delayed  it 
accordingly,  and  expressed  that  cause  in  the  interlocutor. 

The  Lords,  20th  February  1736,  unanimously  adhered  to  the  interlocutor,  finding  the 
clerks  liable. 

No.  s.      1785,  Dec.  12.     Yetts  against  The  Other  Household 

Trumpeters. 

The  Lords  altered  Lord  Royston'^s  interlocutor,  and  found  none  of  the  household 
trumpeters  bound  to  communicate  their  fees  for  officiating  at  burials.  One  of  their  prin- 
cipal motives  was,  diat  they  thought  the  lieges  not  confined  to  them  alone,  and  so  their 
fees  were  not  casualties  of  their  ofiice,  but  the  hire  of  their  labour^  2l8t  November  1735. 

The  Lords,  I  am  told,  adhered  to  their  interlocutor,  November  21st,  finding  the 
household  trumpeters  ofiiciating  at  burials,  not  bound  to  communicate  their  fees  to  those 
not  officiating.     (I  was  in  the  Outer-House.) 

No.  6.    1 1ST,  July  22.    Mr  Robert  Freebairn  against  The  Commis- 
sary Clerks  of  EpiNBURan. 

See  Note  of  No.  1 1,  voce  Adjudication. 

No.  6.     1737,  July  1.     Dame  Margaret  and  Dorothea  Primrose^ 

against  The  Commissary  Clerks  of  Edinburgh. 

Wb  were  much  divided  in  this  case  on  the  point  of  discussion,  not  indeed  whether  de» 
creet  could  go  against  these  clerks  till  the  executor  and  cautioner  were  discussed ;  for  we 
all  agreed,  that  no  decreet  could  go  even  superseding  execution ;  and  I  own  I  have  a  dif* 
ficulty  how  there  can  be  such  a  decreet  in  any  case  where  there  is  privSegum  discusnoms, 
since  that  ^ves  the  party  power  to  suit  execution,  that  is  to  use  diligence,  whenever  he 
thinks  the  principal  is  discussed,  though  many  questions  in  law  may  arise  what  is  suffi- 
cient discussing,— though  that  has  for  some  time  been  the  general  practice ;  but  the 
question  was,  Whether  the  pursuer  could  insist  in  his  declaratory  conclusion  to  determine 
the  point  of  law  till  the  executor  and  cautioner  were  discussed  P— -and  it  carried  that  he 
could,  (though  by  a  very  small  majority.)  The  next  questic»i  therefore  was.  Whether 
the  Commissaries  and  their  clerks  were  obliged  to  exact  and  take  caution  from  executors 
nearest  of  kin,  and  what  sort  of  caution  P  As  to  the  first,  the  only  thing  that  made  it  a 
question,  was  the  pursuer^s  overlooking  the  instructions  1663,  where  they  are  expressly 
directed  to  take  caution  from  the  nearest  of  kin ;— -and  upon  my  reading  them,  we  all 
i^reed.  As  to  the  other,  Kilkerran  observed,  that  in  many  cases  caution  is  taken,  but  he 
knew  no  law  or  precedent  for  making  the  Judge  liable  if  he  took  insuffident  caution,  as 
in  the  cautto  damni  infectiy  and  by  ward  superiors,  liferenters,  &c.  except  allenarly  the 
case  of  caution  for  tutors  and  curators.  But  I  distinguished  betwixt  the  case  where  a 
Judge  is  enjoined  ex  officio  to  take  caution,  though  nobody  ask  it,  and  where  it  is  only  to 
be  taken  at  the  suit  of  a  par^  demanding  it    That  in  this  case,  if  the  party  who  was 
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in  Court  did  not  object,  it  nught  be  deemed  an  acquiescence  in  the  sufficiency,  if  not 
insidious ;  but  that  did  not  hold  in  the  case  where  a  Judge  was  bound  to  exact  caution, 
whether  demanded  or  not  The  edicts  were  also  nientioneil,  that  summon  all  and  sundry 
to  object  to  the  confirmation  and  caution ;  but  as  I  believe  these  edicts  say  nothing  of 
4>bjecUng  to  the  caution,  which  is  not  taken  in  Court,  but  by  the  clerk  before  extract,  in 
which  the  Judge  does  not  interpose,  and  other  parties,  except  the  derk  please,  have  no 
opportunity,  so  that  argument  would  equally  conclude  to  the  case  of  caution  for  tutors 
and  curators.  I  thought  however,  that  the  Conunissaries  were  not  liable ;  because  by 
universal  practioe  that  is  none  of  their  province,  but  only  their  derks,  whose  office  it  is. 
(However  Amiston  thought  even  the  Commissaries  liable  by  the  instructions.)  As  to  this 
question  therefore  we  all  agreed  that  they  could  not  accept  of  dlusory  caution ;  2dly, 
that  it  was  not  necessary  that  the  cautioner  should  in  reality  be  sufficient  or  responsible 
even  at  the  time,  if  he  was  habit  and  repute  so ;  Sdly,  that  it  is  not  in  all  cases  neces- 
saiy  that  the  cautioner  be  habit  and  repute  responsible  or  sufficient  for  the  whole  in- 
ventory, exampU  gratia^  if  the  executor  himself  had  a  good  free  estate,  especially  in  land^ 
and  was  reputed  a  frugal  man^  Therefore  upon  the  whole  the  interlocutor  we  gave  was^ 
that  the  clerks  were  bound  to  take  such  caution  as  was  habit  and  repute  reasonable 
good  caution,  according  to  the  circumstances  of  parties  at  the  time. 

No*  7.     1788,  Jan.  18.     Trustees  of  Mathieson's  Ceebitoes  against 

Robertson. 

See  Note  of  No.  &y  voce  Annualkent. 

No.  9.    .1740,  Jan.  11.    Gibb  and  Keith  against  Sco'iHy  Miln,^  &c. 

The  Lords  found  the  Justices  of  Peacfr^s  sentences  iniquitous,  and  contrary  to  law ;: 
and  found  WOliamaon,  the  private  party,  liable  for  the  L.5  Scots  in  the  bill,  and  annuals- 
rents  thereof,  and  expenses  of  diligence  thereon,  and  in  the  whole  other  damages  and 
expenses  of  the  pursuers,  particularly  the  expenses  of  this  process.    But  John  Duncan,  the 
Procurator-Fiscal,  they  found  only  conjunctly  and  severally  with  Williamson,  in  repetition* 
ef  the  L.10  Scots  of  fine  paid,  and  no  further,  because  he  concuri'ed' only  viriule  officii; 
'  and  a»  to-  the  Justices,  th^  found  no  sufficient  evidence  that  the  sentences  proceeded 
from  partiaUty  or  malice,  and  therefore  assoilzied  them,,  and  also  their  clerk.     This  case 
was  reasoned  very  long  and  fully,  and  what  I  mark  it  for  i»  chiefly  to  show  how  delicate- 
a  matter  we  think  it  is  to  punish  a  Judge  for  a  wrong  judgment,  even,  in  a  plain  case  ;. 
and  as  on  the  one  hand  no  Judge^  at  least  no»  inferior  Jtidge,  (who  is  not  presumed  to* 
>be  a  lawyer)  ought  to  be  punished  for  an  error  in  judgment  for  that  happens  in  mul- 
•  titudes  of  cases  even  to  the  ablest  lawyers  and  best  of  Judges,  so  on  the  other,  a  partial 
Judge  should  not  only  repair  all  damages,,  but  deserves,  the  severest  puni^ment ;.  and  as 
partiality  can*  hardly  be  otherwise  proved  than  by  the  judgment  itself,  which,  may  be  so- 
monstrously  iniquitous,  that  it  is  imposuble  to  excuse  it  by  a.  pretence  of  ignorance  or 
mistake,  for  that  reason  we  have  even  fined  Justices  of  the  Peace  for  unjust  and  arbi-> 
Irary  imprisonments;  without  which  it  would  be  in  the  power  of  these,  inferior  Judges  to^ 
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opp^s  the  liegies,  especiallj  the  poefest  6ort>  witluMit  Jwmedy.  The  djffieully  dieiefoie 
Was  to  judge  in  this  case,  so  as  ni^t  to  disooniirage  gentleinen  fron  iuxxfling^  thott^ 
offices,  and  diSR^hai^tig  their  trust,  atid  yet  not  ptft  it  io  their  pomer  to«pfire8B.  What 
made  the  iniquity  the  more  glaring  here^  was  a  cinKnnBlBuice  ndt  iMftioadl  u}  the  JafonBA*' 
tion,  but  which  appeared  from  the  decreet,  ¥]«.  that  though  Oibb  did  s«t  tril  WiUionaOo 
before  he  got  Iiis  bill  of  t!i«  cheat  Bruce  had  been  guiltjf  of,  yet  Ik  toU  it  him  at  «n«Bliag, 
and  asked  his  assistance  to  carry  Bruoe  to  prisoD,  trhioh  j«  .ivfuied,  and  did  «ot  then 
demand  b&ck  his  biH  ;  so  that  imtead  <^  Gibfo's  )Mittiiig  n'^nA  apoa  WiMiflmaw^ iJMsiaaty 
by  his  process  before  the  Justices^  was  tricing  a  «cattfh  of  iun ;■  ^yet  as  tbeve  lypoaiyd 
nothing  lngoft)us  of  cruel  in  the  proceedings  of  the  Justices,  !(tnea  of  good  character)  Hfe 
rather  presumed  that  they  erred  thfoi^  ignorance.  I  oDnfiess,  though  1  would  not  carr^ 
it  so  far  as  to  punidi  the  Jui^does  by  ^ng  or  otherwise,  y^  in  aa  fiur  as  the  action  w^s 
ret  ptriecutifriay  I  inclined  to  find  4iem  liabl^«^«^yet  I  easily  yielded  to  the  o^ion  of  the 
other  Lordfe  nt^o  spoke,  tmd  diere  *«ni6  «o  vote. 

Ho.  1 1-    n^S,  July  30.    Case  t)r  Ci^erk  op  Sitpwly  of  Bakh^hiu. 

See.  Note  of  No.  %^  wee  Coacuissiokers  of  SuppIiY. 

%*  The  case  of  the  Collector  of  Supply  of  Lanark,  2d  July  1747  referred  to  here  and 

vtHX  CoMicissioKfiits  oF  StTPPLT  is  thtts  mcntiofted : 

We  passed  a  bill  of  suspension  of  the  election  of  the  Collector  of  Supply  of  Lanark  to 
the  end  of  discusang  the  |9oim  of  right,  but  prejudice  of  the  Collectors  continuing  to  levy 
the  cess  till  the  suspension  be  discussed ;  and  the  parties  agreed  that  the  suspension  should 
be  discussed  on  the  bfll,  re/eraoe  Leven.  This  is  the  f«verse  of  what  we  did  30th  July 
1742,  in  the  elecdon  of  a  Clerk  of  Supply  in  Banffshire,  and  had  done  before  in  the  Merse. 

No.  12.    1 748,  Nov.  8.    Case  of  IME urrat,  Keosfiiii  or  Mnctnx-OooK. 

See  Note  of  No.  9,  %>oce  Minor. 

No.  18.     1744,  Dec.  14!  Sir  A.  Cockbuun  against  Sie  W.  Cockburn,  &c- 

* 

The  question  'was.  Whether  the  office  of  King^s  Ueher,  or  as  it  ia  odled  in  wn6i^ 
Ostiarius,  to  Which  there  is  annexed  ia  salary  of  L.800  ster&ng,  which  seems  to  have  been 
in  place  of  m^ntenance  or  living  due  to  them  for  their  attendants  by  the  original  grantB, 
whether  that  office  be  adjudgable  or  affectaUe  by  <»ieditors,  and  whether  a  jidicial  sale  of 
it  can  be  pursued  by  &e  creditors  ?  After  two  hours  reaaoniiig  it  carried  that  this  office 
was  and  is  adjudgeible.  Pro  were  Jn^tice-^Olerk,  Minto,  Druimnore,  Haining,  Dun,  Bal- 
merino,  Monzie,  and  Timi'ald.  Cm.  were  Xilkemni,  IVeiidstft,  MurUe,  Leven,  Amia- 
ton,  et  ego.     Strichen  did  not  vote. 

No.  14.    1 747,  June  25.    Mary  Gainer  agaimt  Mr  ft.  Wax.lacc 

Ik  tMs  case  we  all^agreed  in  finding  it  proved  that  .he  had  vitiated  the  record  of  this 
Courty  i.  e.  (the  extract  of  our  warrant  to  the  Commissaries  of  Edinburgh,  by  changing 
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the  words  <<  two  books^  to  <'  the  books,^  and  had  used  that  vidated  extract  in  the  Com- 
missary Coiurt,  and  findiiig  him  liable  to  the  cojnpkiner  Mary  G^iner'a  damages  and 
expenses ;  but  we  greatly  differed  as  to  the  pimis^ment.  I  thought  as  this  was  done  by  a 
member  of  Court,  we  could  do  no  less  than  deprive  him  of  his  office  and  debar  him  from 
agenting  or  managing  processes.  Others  thought  it  was  a  great  act  of  folly,  and  innocent, 
h^cause  he  would  probably  have  got  a  new  warrant  for  the  asking,  and  were  therefore  only 
&r  fining;  others  were  for  suspending  him  for  this  Session ;  others  till  Christmas;  others^ 
for  12  mojdths ;  some  for  fining  him  L.5,  others  for  L42O  sterling ;— -and  upon  the  vote 
we  suspended  him  for  12  months^  and  fined  him  in  L.20  sterling  to  the  poors^box,  multym 
rtmt.  inter  altos  President  et  me,  who  were  for  depriving  hira  altogether. 

No.  15.  1747,  July  1.  John  and  James  Mabshall  against  J.  Fourier. 

M  ARSHALLS  being  sued  by  Nimmo  for  encroadring  on  his  grass  and  theftuoualy  putting 
their  cattle  into  his  inekMures,  and  concluding  damages,  fine,  and  punishment,  Marshalls 
agreed  by  arUtration  with  Nimmo  and  paid  him  L.S  sterling.  But  then  Fenier  4lie  Bailie- 
flttbetitute  wanted  to  be  satisfied,  and  said  that  if  the  libel  were  proved  ten  guineas  would 
be  too  little.  At  last  they  agreed  at  seven  guineas,  whereof  he  gave  baek  hidf  a  guinea. 
Marshalls  complained  summarily  to  us.  We  sustained  the  oompkunt,  and  on  adviong 
we  found  him  guilty  of  extortion  in  his  offiee,  found  hkn  liable  ia  damages,  and  declared 
him  incapable  of  being  a  Judge. 

No.  ^€.    1760,  June  87.    Duke  of  Roxburgh  aguinst  Mr  W.  Dice. 

Ik  lUi  advocation  from  the  Sheriff  of  Selkirk  the  question  was,  Whether  titulars  of 
t^inds  whose  tithes  are  valued  in  the  cess-books  ought  to  pay  any  prc^rtion  of  the 
flchoolmaster^s  salary?  The  schoolmaster  founded  on  the  17th  act  1645,  where  the  heri- 
tors  are  ordered  to  be  assessed  in  these  salaries  in  proportion  to  their  rents  in  stock  and 
Iraid,  and  the  act  26th  1<696.  The  Duke  on  the  other  hand  founded  on  the  act  5th 
1633  and  the  mA  26th  act  1696.    We  passed  the  bill. 

No.  17*    1 750,  Dec.  7.    Bower  of  Kinnettles  against  Jaj^ es  Hay,  && 

Ik  this  case  the  President  and  I  and  some  others  thought  there  was  sufiicient  evidence 
from  the  declarations  of  the  parties,  that  James  Hay  was  art  and  part  of  the  unlawful 
combination  to  get  curators  to  this  boy  Bower  of  Methie,  (now  carried  to  the  Scots  College 
at  Paris  by  his  aunt)  chosen  or  named  by  Popish  priests,  in  order  to  possess  these  or  the 
College,  or  which  was  the  same  thing,  the  boy  in  that  College,  of  the  rents  of  the  ^itateto 
be  spent  these,  and  to  tarry  on  the  nwiination  so  as  his  nearest  friends  particular)^  Kin* 
nettles  should  jiiot  know  of  it.  But  Eilkerriin,  Justice-Clerk^  and  Drummare^  thought 
the  {»tM>f  not  suffioei|t,  but  thought  him  guilty  of  some  imprudences  imdindiscretion^ 
and  tbevefbre  ^rensuraUe ;  and.  we  aH  agreed  tliat  jbe  was  censuriible,  .mid  the  J,u^tice* 
Clerk  moved  the  censure  to  be  suspension  for  ^  year,  and  a  fine,  which  to  me  seemed  odd, 
conud<^ng  his  opinion  <vi  the  first  point;  and  on  the  vote  it  carried  to  suspend  for  ayear 
and  to  iine  in  L.5. 

3c 


386  PUBLIC  OFFICER.  IElchiks^s  Notksv 

Na  18.     1 755,  July  21.    Lockhabt  of  Camwath  against  Hair. 

I  reported  a  suspension  by  Mr  Lockhart  of  a  diarge  by  the  schoolmaster  of  Camwath 
ibr  L.16.  9s.  9d.  Scots  as  his  proportion  of  the  schoolmaster's  salary  yearly  from  1747  of 
L.10  sterling,  modified  and  allocated  by  five  Commissioners  of  Supply  on  the  appCcation 
of  a  Committee  of  heritors,  in  terms  of  the  26th  act  1696 ;  and  the  Lords  (nem.  con.)  found 
the  letters  orderly  proceeded,  and  before  answer  to  the  claim  of  the  double  in  terms  of 
that  act,  ordained  the  charger  to  give  in  an  account  of  his  expenses;*— notwithstanding  of  the 
reasons  of  suspension,  first.  That  the  decreet  did  not  name  the  Commissioners,,  so  that 
they  might  have  been  no  Commissioners;  3dly,  That  neither  the  suspender  nor  none  of 
the  heritors  were  summoned,  but  the  salary  both  modified  and  allocated  the  same  day ;. 
3dly,  That  the  CommisMoners  had  no  jurisdiction  but  upon  the  heritors  neglecting  to 
meet  or  not  agreeing-in  settling  and  allocating  the  salary,  but  here  was-  bo  evidence  of  the 
heritors  being  called  to  meet ;  4thly,  That  they  had  no  jurisdiction  where  a  school  wa» 
already  settled  and  a  salary  allocated^  whereas  here  there  was.aa  aHocation  by  the  heritors, 
as.  old  as  1650  of  L.6  sterling  in  money  and  twepecksat  oat-seed  time  out  of  every  plough 
and  every  mill  in  the  parish ;.  Sthly^  That  at  any  rate  they  eould  oaly  allocate  according 
to  the  valued  rent  the  new  augmentation^  whereas  Mr  Loekhart  whose  proportion  of  the 
old  salary  of  L.5  sterling  was  only  L.5  Scots,,  is  burdened  with  L.16«  98.  9s.  9d..  of  the 
L.IO  sterling;— in  respect  of  the  answers,  thatS9th  September  lU6y£vse  heritors  met  ia 
pursuance  of  an  intimation,  and  agreed  on  L.10  sterKng  of  salary,,  and  subscribed  each  for 
his  proportion,  to  which  three  or  four  m^re  heritors  afterwards  acceded  and  subscribed  for 
their  proportions ;  but  as  that  was  not  a  sufficient  act  of  settlement,  the  JEhresbytery  applied 
to  the  Commissioners  of  SuppTy,  and  no  citation  of  heritors  is  required  by  the  act,  and  the 
Commissioners  had  the  books  of  vahiatibn  before  them  ;<— that  the  old  settlement  was  gone 
into  disuse,  and  none  of  the  oats  was  paid',  and  what  part  of  the  L.5  sterling  was  paid 
was  in  small  triffes,  as  a  gratuity  by  such  onlN^  as  were  willing ; — and  to  restrict  that  part  of 
the  act  1696  to  schools  not  already  settled  wouTd  restrict  the  wholie  of  it  and  make  it  ot 
little  use ;. — that  Mr  Lockhart  came  too  late  to  complain  of  his  proportion  after  year  and 
day,  tior  had  he  reason  to  complain,  for  as  he  has  16  ploughs  in  the  parish,  which  would 
by  the  old  decreet  make  two  bolj^  oat3>  that  with  L.&  Scots-  would  be  more  than  is  now^ 
bid  upon  him.. 

No.  19*.    1153^  July  19     Akpebson  against  Sbebiff-Substitute  of 

KiNBOSSL 

TbRKE  Justices  of  Peace  of  Kinross,  on  complaint  by  the  SheriiF-Substitute,  (who  was* 
also  a  Justice  of  Peace,  Sheriff-Clerk,  and  Justice  of  Peace  Clerk)  against  Anderson  for 
calling  him  rogue  and  rascal,  fined  him  L.6  and  L.2  of  expenses,  and  ordered-  him  to  beg 
pardon,  and  banished  hhn  from  the  county  during  their  pleasmv,  and  ordered  him  to 
prison  till'  payment  of  the  fine,  which  he  paid ;  and  having  aAerwards  come  mto  tiie 
county,  they  gave  warrant  to  apprehend  him,  and  missing  him  they  apprehended  his- 
horse,  and  published  an  advertisement  prohibiting  all  within  die  county  to  harbour  hinL 
In  a  reduction  of  this  sentence,  at  advising  the  proof,  the  pursues  passed  from  any  per« 
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fional  ocnickiflioii  against  the  other  Justices,  because  he  thought  they  did  it  ignbrahtly  and 
were  misled  by  the  Sheriff-Substitute.  I  had  some  diflSculty  as  to  reducing  the  fine, 
because  I  diought  the  callii^  a  Sheriff  a  rogue  a  great  indignity,  and  quoted  the  case 
14th  November  1679  Town  of  Kirkaldy,  (DicT.  No.  98.  p.  1984 ;)  but  the  Court  distin- 
guished betwixt  indignities  done  them  in  their  office,  and  those  done  them  as  private  men ; 
and  reduced  the  whole  sentence,  and  found  the  Sheriff  liable  in  damages  and  expenses ; 
but  iniicted  no  further  censure^— Sd  August,  Adhered. 


PUBLIC  POUCE. 


No.  2.    1785,  June  24.    Colonel  M*Dowall  agabist  Mrs  Beown,  &a 

Thk  Lords  found  that  no  bottles  could  be  sold  in  retail  but  what  wet!«  of  some  certain 
denomination,  of  quart,  pint,  chopin,  and  their  fractions,  and  thought  the  seller  bound  to 
make  up  the  quantity ;  but  superseded  determining  further  till  Thursday,  because  it  was 
siud  it  was  impbssiUe  to  make  botties  exactly  agreeable  to  the  standard^  that  the  Lords 
might  infonn  themselves. 

No.  8.  1735,  July  28.  Town  of  Canono ate  i^^atnrt  The  Maoisteates 

of  Edinburgh. 

TiiS  Lords  adhered  to  the  interlocutor  finding  the  inhabitants  of  the  Canongate  may 
buy  fish.  The  interlocutor  is  general  without  difference  whether  they  are  brought  to  be 
«old  again  or  not 

No.  4.    1742,  June  17.   Town  of  Edinburgh  against  Bruce  of  Gmuge. 

Thb  question  upon  the  aet  anent  casting  about  high  roads.  Whether  the  meaning  is 
that  the  new  road  can  be  no  more  than  200  ells'  longer,  or  that  it  can  be  no  more  than 
200  eOs  distant  from  the  old  road  ?  We  affirmed  Kilkerran^s  interlocutor,  which  in  effect 
found  that  the  new  road  can  only  be  200  ells  longer,  but  not  in  express  words.— -27rh 
June  Adhered,  and  refused  a  bill  without  answers. 

No.  £.     174S,  Feb.  28.     Colonel  Straiton  against  The  Burgh  of 

Montrose. 

Ii9  this  process  upon  the  riot  act,  for  some  hundred  bolls  of  meal  taken  from  Colonel 
Straiton,  two  questions  occurred.  1st,  The  libel  did  not  conclude  against  the  Burgh  of 
Montrose  in  so  many  words,  but  against  the  Magistrates  and  their  successors  in  office,  as 
representing  the  Burgh.  2dly,  Whether  action  lies  by  that  act  only  for  repairing  the 
damage  done  to  the  house  demolished  or  pulled  down,  or  if  there  be  also  action  for  gooAi 
taken  away  ?   Upon  the  first  question  a  doubt  occurred,  i^ainst  ivhcxn  execution  could 
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pMs,  whether  agiiftst  the  Biirgfa  ae  suchy  that  ia*  agiedast  their  Sfogistrates^  and  their 
eommoii  goody  cup  if  the  dama^^es  ought  and  must  be  reoofered  frosft  the  iahatNtaB(% 
•uch«i.iii£]^gland  ?  Prendeni  and  Amistoiv  were  clear^  that  only  theadMUbUaBiteaTOliaUe^ 
(tfaougfap  BO  diroclioA  is  given  in  the  aet  how  it  could  be  kvied»  and  I  know  mr  other 
iostanoe  itr  Soothmi  of  ifKMiey  so  levied;)  I  Aoi^ght  if  that  wasth^kifort  of  the  iMtt^ 
then  the  M^gistrakes,  ae  retn^senting  the  Burgh,  eould  net  at  aU  be  deioeniedy  but 
only  the  Burgh,  leaving  the  pu^uer  to  executer  aaeh  daeree  the  beet  he  eouM,  and 
that  therefore  the  Ubel  were  in  that  case  inept ;  but  I  was  not  clear  that  the  Burgh  and 
their  common  good  was  not  liiAle.  I  did  not  vote  in  the  first,  but  it  carried  for  the  de» 
fenders  by  the  President^a  casting  vote.  2d]y,  It  carried,  I  believe  by  a  great  majority,, 
that  no  action  lay  on  this  act  for  the  ueal,  but  only  tai  repairing  any  damages  done  the 
house,  which  was  not  here  claimed,  and  I  was  clear  of  that  opinion.  They  also  found 
no  cause  for  finding  the  Magistrates  tanquatn  nnguli  Uabfe,  and  found  expense  due.  S3d 
February,  Altered  the  first  part ;  adhered  as  to  the  second ;.  adhered  to  the  third,  that 
the  Ma^trates  were  not  liable ;  and  found  no  proof  of  damages  done  (te  house.  I  did 
not  vote  hi  the-  fifst* 

No.  6.    1 748,  June  22.    Magistrates  op  EDiKBxniGit  against  Claekson. 

Tab  qneslaSan  was^  Whether  sunuaoning  the  Msfpstrates  wiAout  the  Council  upoa 
this  act  of  Parliament  was  sufficient  ^  The  Lords  found  the  dtatioa  mJl^  *reniL  Boyston, 
Strichen,  Drummore,.  ef  me*  The  Court  thought  that  dtii^  Magistrates  in  commoi^ 
Ibfrnnent  Ae  same  a»  citing  the  Bar j^  in  comimmfbrn  lOtfap  DeebnXber^  Akerad^  si& 
to  five  and  P^resident,  which  was  sin  to  m%* 

9th  June.— -The  Court  bdng  full,  the  Lordfr  altered  the  last  intmrldcutor  and  adheted 
to  the  first,  and  sustained  the  objection  Aat  the  Magistriltes  Weite  not  duly  cited,  '[f  his. 
earned  by  President's,  casting  vote.— 22d  June  Adhered.. 

No.  ?•     1 747,  June  25.        Ure  against  Stzwaet. 

A  QUESTION  occurred.  Whether  the  Judge  Ordinary  upon  the  act  of  Parliament  oait 
east  about  private  roads  as  w^  as  highways  90&  yard^  ?  1  thought  he  could  Amston^ 
»eemed  of  the  same  opiimm  The  Resideht  thonght  it  iflk^nded  in  the  aet.  Bat  wsi 
had  no  occasion  to  determine  it,  because  supposing  dfes^  way  a  highmty,  the  JtetEeeg^ 
exceeded  ^e  stitote,  and  had  east  it  abowt  940  yards;  and  the  pitfrks  made  a  baigiw  at 
the  Bar  to  aUow  the  old  foot  road  to  ccmtiBtte  fer  people  on  fbot  BtA  huriak ;  and  aa 
the  pursuer  restricted  his  reduction  and  declarator  to  that  single  conclusion,,  we  could  ga 
no  farther  ixi  our  judgment.  Amiston  thought  we  codSJ  not  aiothisrlse  any  agreement  ta 
exclude  the  fi^s,  but  then  we  oouU  Mt  ooaipel  the  party  to  inast  further  tfian  he 
pleased^  and  so  we  declased  accordingly. 

No.  8.    1748,  July  27^    BuKOB  of  Wick,  SuppUcant^ 

Set  forth-  thai  tbds  tolbeoth  was  ruinous,  and  they  were  rebuilding  it,,  and'  prayed  &t 
warrant  to  transport  a  prisoner  finr  debt,,  to  Dingwall,  Tain^  or 

I>omoeh.    The  Loids  arfused  the  biUg»  and  bought  the  Town  was  bound  to  furnish  a 
|Mrison*. 
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No.  9.     1748,  Dec.  17.     Leith  and  Lesly  against  MaOisteaTes  or 

Aberdeen,  &e. 

A  ^okVt,tt  df  wfiite  scREtp  being  intended  to  be  efected  io  Aberdeen,  tbe  naghbouring 
k^itors  complained  to  the  Magitfti'ates,  becanse  of  the  danger  of  fire  and  nauseousness  of 
Ae  smell,  and  they  stopped  the  irork«  And  a  bil!  of  susrpenaon  being  offered  of  that  sist, . 
tod  likewise  a  reduction,  I  upon  report  reposed  the  bill.  And  on  a  reclaiming  bil),  the 
Lords  once  adhered ;-— but  on  a  reclaming  bill  we  remitted  to  Messrs  Oswald  and  Boyle 
at  Glasgow  to  report  to  us  whether  such  a  soapeiy  waa  either  dangerous  to  the  neigh-^ 
bourhood  for  fife,  of  nauseotis  in  the  smell  of  the  lees',  or  otherwise,  antf  they  reported  it 
was  not ;— «nd  thereupon  n^e  passed  thie  bill,  and  aRowed  the  worii  to  proceed. 

No.  10.    1749,  June  14.    Turnitk  agahtsi  Dvrt  of  HoxstnteH. 

As  the  Justices  of  Peace  ha^e  power  to  cast  about  a  highroad  200  yards  for  the  benefit 
•f  indosures,  the  quesdon  was.  Whether  where  there  are  two  roads,  both  highways  within 
800  yards  of  each  other,  they  cia»  suppress  oM  pt  fliem  ?  In  this  case,  the  two  roads  lead 
one  to  a  boat,  another  to  a  ford.  Sdly,  Whether  when  the  highroad  is  cast  about,  tlie 
whole  new  road  must  not  be  on  the  same  heritors  ground  ?  We  had,  15th  February,, 
found  that  they  could  net  suppress  one  of  the  roads,,  by  throwing,  one  into  another*  And 
this  day  we  adhered. 

No.  11.     1750,  July  21. '  Inhabitants  of  Kirkaldt. 

MtiBKLK  reported  a  bill  of  suspension  for  40  or  50  inhabitants  of  Sirkaldy,  of  a  sen* 
tence  of  the  Justices,  suing  theM  ftr  n«%  attenefoig  to  <«pair  the  highroads,  in  terms  of 
the  act  5th  €reo.  II.  for  that  they  were  inliobitants  of  a  Royal  Burgh,  and  not  compre- 
hended in  that  act  The  Justices  would  not  aiHswei-,  but  left  iti  tor  Ae  Court.  Ated  w^ 
Mpellfld  that  general  reason  that  they  were  a  Burgh  B;oyaI ;  but  passed  it  as  to  sailors- 
empkyod  in  navigating  ships  in  trade,  and  reused  it  as  to  sailors  employed  in  passage* 
boiftts^  Mid  as  to  merchants,  weavers,  lailoi^s,  and.  otbes  tFades- people.  And  upon  a  r.e-^ 
oiainBi^  bill  34th  July  we  refused. 

No.  12.    1754.,.  Feb.  13. '  Inhabitants  or  Kincardineshire; 

Tfire  Commissiouers  of  9u{^iy,  in  order*  tSo  fefmr  the  loads  in^  iheiv  e^un€y,..had  dhrideif 
them  int»  fouy  great  roads,  and  finding  by  experience  that  taking  only  the  inhabitants  in 
the  neighbousbood  to  make  errepaic  such  roads  was  altogether  ineffectual,  resolved*  to 
repair  these  loads  one  after  another,  so  as  one  should  be  finished  and  made  suflident. 
before  b^pining,  to  another,,  and  to  take  ihe  work  of  the  whole  county  to  such.  But 
being  stnnUe  of  the  inoonvenieney  and  haidship  of  bringing  tenants  toa  very  great  dis- 
tanse,  at  the  same  time  that  for  a  very  little  money  people  might  be  hired  that  would  do 
the  work  mor^  effectually ,  they  put  it  in  their  power  to  redeem  their  own  service  at  a 
bw  rate^  Id*  per  Han  for  every  man,  and  as  much  for  every  horse,  except  the  inliabi- 
tants  in  the  neighbourhood  of  the  road  to  be  repaired,  and  accordingly  made  an  act  for 
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enforcing  these  purposes ;  which  Lord  Arbuthnot  and  other  heritors  and  tenants  endeit- 
voured  to  suspend,  chiefly  on  two  grounds ;  first  that  it  was  not  made  on  the  third  Tuesday 
of  May,  in  terms  of  the  act  5th  <jreo.  I. ;  2dly,  that  they  could  not  oblige  tenants  to 
repair  roads  at  a  distance.  Answered  to  the  first;  By  the  act  1669,  the  first-Tuesday 
of  May  is  the  day  appointed,  which  is  not  repealed  but  ratified  by  the  act  5th  Geo.  I., 
and  is  the  usual  day  when  the  roads  are  ordered,  being  commonly  thet  day  of  chusing 
the  collector.  To  the  second.  That  it  would  be  oppressive  to  oblige  tenants  to  repair 
roads  at  a  distance,  while  there  were  others  repairing  that  lay  nearer ;  but  none  of  the 
acts  l&mjjfced  them  not  to  call  the  tenants,  but  what  lay  near  them,  or  that  lay  at  any  cer< 
tain  distance  i  and  Auch  a  limitation  would  be  unjust  and  unreasonable,  and  in  many 
counties  render  the  repairing  the  roads  impracticable.  The  different  bills  of  suspension 
were  refused  by  two  different  Ordinaries,  and  one  by  three  Ordinaries ;  and  this  day  a 
reclaiming  bill  was  unanimously  (as  I  am  tc4d)  refused.     I  was  in  the  Outer-House. 


QUALIFIED  OATH. 


No.  2.    1786,  Feb.  18.    Jean  Budge,  &c.  against  M*Kay  of  Strathy. 

(This  case  is  expressed  in  the  manuscript  notes  in  the  same  words  as  in  the  text) 

No.  3.    1736,  Dec.  3.    Creditors  of  Menie  against  Broomfield. 

See  Note  of  No.  6,  vou  Aeeestmekt. 

No.  *.    1737,  Jan- 18.    Moffat  against  Moffat. 

The  Lords  found  the  quaTity  in  the  defender's  oath  intrinac,  viz.  that  some  time  after 
the  bargain  of  sheep,  the  pursuer  ordered  him  to  pay  the  price  to  the  pursuer's  brother* 
in-law.  The  Lords  were  divided,  and  among  others,  I  own  I  thought  it  was  extrinsic, 
till  a  deosion  was  cited,  6th  July  171 1«  Clerk  i^gainst  Dallas,  (DicT.  Na  18,  p.  13,813.) 
which  determined  me. 

No.  5.    1740,  Jan.  29.    Sutherland  of  Forse  (^inst  Sutherland.  . 

KiNMiNiTT  having  got  an  indorsation  from  the  poor  woman  to  a  bill  of  350  merks, 
which  she  alleged  to  be  in  trust ;  he  acknowledged  the  getting  the  indorsation,  but  said 
it  was  a  ^t.  The  question  was.  Whether  this  was  intrinsic ;  and  indeed  if  the  drcura- 
fltances  were  true,  the  thing  seemed  improbable ;  at  least  it  seemed  to  be  too  great  a  do- 
native. Several  of  us,  particularly  Royston,  Dun,  Murkle,  et  egOj  were  dear  that  it  was 
intrinsic ;  but  the  Prendent  thought  that  when  the  facts  set  forth  in  the  intrinsic  quality 
seemed  probable,  he  would  bdieve  the  quality,  but  if  the  fact  was  improbable,  he  would 
not  believe  it,  without  further  proof.  This  I  could  not  agree  to,  or  think  that  intrinsic 
or  extrinac  could  depend  upon  the  Judge^s  opinion  of  the  facts  being  probable  or  not. 
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and  I  mendoned  a  decision,  13th  June  17S8,  L.  Badefurrows  against  Mr  Francis 
Downie.  However  the  Lords  remitted  to  the  Ordinary  to  give  a  proof  before  answer  of 
the  various  circumstances  at  the  time  of  the  indorsation. 

No.  6-     1742.    Nov.  13.    Lord  Eglinton  against  Ladv  Forrester. 

A  BILL  by  Lord  £l{Aing8ton  to  Lord  Forrester  in  1716  bdng  sued  up ;  and  a  question 
arising  upon  the  prescription,  which  was  appointed  to  be  heard  in  presence ;  to  avoid 
that  dispute  the  pursuer  referred  resting  owing  to  Lord  Elphingston^s  oath ;  who  on  oath 
acknowledged  the  bill^  and  that  it  was  not  paid,  but  added  that  before  granting  the  bill 
he  was  creditor  in  a  greater  sum  to  Lord  Forrester,  and  that  at  a  meeting  a  short  time 
before  Lord  Forrester^s  death,  he  promised  to  ^ve  up  the  bill  how  soon  it  came  to  his 
hands.  The  first  qwdifey  of  compensationr  was  found  extrinsic  agreeably  to  many  preoe* 
dents^  because  compensadoD  supposes  bodi  debts  resting  owing,  and  therefore  he  must 
prove  the  debt  resting  to  him.  But  the  promise  afterwards  to  give  up  the  bill  was  found 
intrinsic,  and  therf>fore  the  allegeance  resting  owing  was  found  not  proved.  Amiston 
thought  if  only  the  verity  of  the  subscription,  and  that  it  was  not  paid,  had  been  referred 
to  oath,  the  c[uality  would  have  been  extrinsic. 

No,  7.     1751,  Fee.  20.        Gov  an  agahist  Pedan. 

Pedan  sued  Govan  for  wages  as  chief-mate  from  Carolina  to  Bo-ness,  and  referred' 
the  libel  to  oath.  He  deponed,  that  he  had  in  the  outward  voys^  hired  Bkir  as  chiefl 
mate  and  him  as  second-mate,  (and  produced  the  agreement  with  him  and  the  other 
sulors ;)  that  at  Charlcstown  Blidr  was  discharged,  and  he  hired  the  pursuer  as  chiefs 
mate  at  Blair^s  wages,,  and  so.  ccxitinued  from  7th  September  to  23d  October,  that  they 
were  put  back  to  Charlestown,  when  tlie  pursuer  refused  any  longer  to  serve  as  chie& 
mate,  but  only  in  his  former  station  as  seoond-matei  and  desnred  him  to  hire  another 
man;  that  he  thereupon  hired  Crichti>n  aaehief-inate,  and  that  both  Crichton  and  the 
pursuer  kept  journals.  Drummore  found  Pedan  entitled  to  wages  as  chief^^nate  in  the 
homeward  voyage;  and  that  the  quality  was  extrinsic.  But  on  a  reclaiming  bill,  we 
altered,  found  the  quality  intrinsic,  and.  the  pursuer  entitled  to  wogcs  from  October.,  only 
as  second-mate.. 


RANKING  AND  SALE. 


No.  r.     1 73S,  Nov.  17.  A.  against  F. 

Ik  a  sale  a  privilege  of  gra^ng  ten  sheep  with  the  tenants  but  not  converted,  in 
the  sheep  were  not  sent,,  was  delete  out  of  the  scheme,  together  with  capons,  poultry,  and 
carriages.     The  President  was  against  deleting  the  sheeps  pastUTBge. 

*«*  (This  case  is  on  the  first  page  of  the  first  volume  of  the  manuscript  notes,  but  alL'the 
cases  on  that  page. and  ona  partof  the  next  are  seored  across  with  a. pen.) 
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■ 

fio.  e.    1 7S4,  Jan.  B.    Thomas  Lawri£  of  Corkel&rry,  Supplicant 

In  a  ranking  and  sale  of  a  house  in  the  head  of  the  Canongate  newly  built  but  not 
finished  or  made  habitable;  on  a  petition  by  the  pursuer  of  the  sale  for  liberty  to  finish 
and  make  it  habitable,  and  that  the  expense  should  be  declared  a  preferable  debt,  the 
Lords  on  advising  the  petition  without  answers,  refused  the  faiH,  because  these  were  not 
reparations  but  new  finishing. 

No.  8.    1 784,  Nov.  20.    Eaels  of  Loudoun,  &c.  against  Lord  Ross,  &c. 

The  LoDdB  fimnd,  that  neitwithstanding  these  Earls  were  ranked  primo  loco  on  the 
kmcb  of  Gudston,  yet  not  haTSog drawn  the  whole  by  retmm  of  aprior  inhibition  and  the 
common  expenses  of  ranking  and  sale,  that  they  ought  to  be  ranked  on  the  lands  of 
Brunt8W4X)d  for  what  reouuned  due  ^er  these  deductktts ;  but  found  that  they  oangld  not 
be  even  ranked  for  iht  ifbde  aums  in  their  adjudication  but  only  /or  what  ramained  so 

doe. 

This  last  being  reclaimed  against,  the  Lords  altered  and  found  they  diould  be  ranked 
for  the  whole  so  as  to  draw  only  what  remains  due.-— 20th  November  1734  The  Lords  . 
adhered. 

No,  4.    1786,  Feb,  18,    Cbeditors,  &c,  of  Mr  A.  FalcoN£R>  Compe^f^. 

See  Note  df  No.  3.  voce  Alikekt. 

No.  5.    1789,  Nov.  9.    Bailie  Thomas  Dundas  against  Loed  Rollo. 

'  Ths  question  ifaou^  abo^t  a  small  subject  was  of  scxne  importance :  How  far  a  sale 
before  the  Lords  could  be  quarrelled  by  a  third  party  having  right  to  the  subject  no^ 
derived  firom  the  bankrupt  f  The  Lords  found  that  Henry  Wylie  the  son  and  b&r  of 
Henry  as  well  b8  of  Thomas  the  bankrupt  being  called  in  the  sale,  neither  Henry  nor 
any  of  his  creditors  can  quarrel  the  sale ;  and  they  thought  the  act  of  Parliament  had  the 
same  effect,  which  provides  that  the  subject  shall  be  free  from  the  debts  and  deeds  of  the 
bankrupt  or  his  predecessors ; — and  Henry^s  right  flowed  from  the  predecessor  of  the 
bankrupt     Afterwards  adhered. 

No.  6.    1741,  June  26.    Creditors  of  Kerslakd  against  ScoTt. 

Find  that  Mr  Scott  is  entitled  to  retention  of  a  capital  that  will  answer  to  the  whole 
teinds  of  the  vassal^s  lands,  the  same  not  exceeding  the  feu-duty^  until  the  creditors  shall 
give  Mr  Scott  a  suffident  dght  to  the  said  whole  feu-duties. 

No.  7.    1741,  Dec  8.    Stirling /jgiaiTw/ Cameron. 

A  questiiHi  oocnrred  on  this  petitioa  few  Stirling,  Wbether  when  an  estate  is  «old  aa 
bankrupt,  and  eventuaUy  these  haj^n  a  Ttvemoa  after  paying  the  whole  debts,  a^neral 
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Service  of  the  apparent  heir  is  suflSdent  to  carry  th&  reversion,  or  if  he  inust  be  infeft  iii 
6rder  to  convey  to  the  purchaser  ?  They  remitted  to  the  Ordinai-y  in  the  rauking  t# 
jreport  the  fact  and  to  hear  parties  on  the  title.  The  President  tliought  the  general  ser- 
vice enough,  of  which  Amiston  and  I  greatly  doubted. 

No.  8.     1742,  July  21.    Stirling  against  Cameron. 

At  a  sale  of  an  estate  as  bankrupt  on  the  act  1681,  the  price  having  arisen  far  above 
li^  extent  of  the  debts,  the  apparent-heir,  who  had  renounced  to  the  creditors  adjudging, 
now  served  h^  to  make  title  to  this  reversion  of  the  price ;— but  on  report  of  Haining- 
we  found  that  he  must  make  up  a  real  right  to  the  lands. 

No.  9.     1742,  Dec.  15.    M'Kenzie  against  The  Bank  ov  Scotland. 

Prxstonhall  and  Fraserdale  were  debtors  by  an  heritable  bond  to  Alexander  Paterson 
in  L.2000  sterling,  which  Mr  Paterson  with  PrestonhalL's  consent  made  over  to  the  Bank 
.and  gave  himself  a  corroboraticHi.  Thereafter  Fraserdale  sold  the  estate  of  Prestonhall 
to  Mr  Paterson,  and  left  money  in  hb  hands  to  pay  this  debt,  and  got  a  bond  of  relief. 
Mr  Paterson  gave  a  bond  of  corroboration  to  the  Bank,  and  was  in  use  to  pay  the  annual- 
rent.  Upon  his  bankruptcy  the  Bank  was  preferred  priwo  loco  for  the  principal  and 
annualrent,  but  with  the  burden  of  the  share  of  expenses  in  the  usual  form,  whereby  they 
wanted  about  L.76  of  principal  and  annuafrent,  for  which  they  charged  Fraserdale  on  his 
orig^al  bond.  At  first  the  question  was^ven  for  Fraserdale,  and  the  grounds  were, 
that  the  Bank  accepted  Mr  Paterson'^s  bond  ofoorrobcHration  whidi  superseded  execution 
against  him  till  the  then  nekt  term,  and  gave  him  one  half  per  cent,  abatement  of  the 
annualrents,  as  Prestonhall  also  had.  But  as  the  Court  thought  these  no  sufiident  grounds 
to  infer  an  innovation,  where  the  bond  was  expressly  anroborative,  tliey  the  84th  February 
last  altered  and  found  the  letters  orderly  proceeded.  But  upon  a  i-edaiming  bill  Amiston 
and  Kilkerran  altered  their  opinions  upon  a  ground  not  mentioned  in  the  papers,  and 
that  to  me  and  others  seemed  exceedingly  new,  viz.  that  the  Bank  had  got  payment  of 
their  whole  debt  although  their  share  of  expenses  was  by  the  rules  of  the  Court  drawn 
back,  and  that  Fraserdale  was  not  liable  to  pay  them  these  expenses  drawn  back.  Others 
of  us,  particularly  President  and  I  thought  that  the  Bank  cannot  b^  said  to  have  got  more 
than  what  they  received  in  cash  from  the  purchaser ;  that  Mr  Paterson  would  be  liable 
for  tliat  deficiency  however  occasioned  ;  and  that  Fraserdale  was  equally  bound  witli  him, 
which  is  the  case  of  all  cautionevs  in  heritable  bonds.  Yet  upon  the  questbn  it  carried 
by  a  good  majority  that  Fraserdale  was  not  liable ;  'and  5th  January  1743  we  adhered. 

%*  The  case  of  PrestonhalPs  creditors,  22d  December  1738,  (being  a  sequel,  of  No.  & 

lioce  CoMF£TiTioN  here  referred  to,)  is  mentioned  thus : 

Some  of  the  Lords  doubted  whether  the  infeftment  for  the  penalty,  could  be  effectual, 
but  as  this  was  determined  in  the  decreet  of  ranking  and  did  not  lie  before  us,  we  eould 
libt  alter  that,  though  I  thought  were  the  point  entire  that  the  infeftment  was  effectual 
and  the  judgment  right;  and  as  to  the  rest  we  adhered  to  the  Qrdinary^s  interlocutor  in  all 

3d 
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points,  and  found  that  the  petitioner  ooold  not  have  aBowance  of  the  expense  of  the 
erroneous  infeftment ;  Sdly^  That  ior  the  expense  of  the  adjudication  he  coidd  only  be% 
preferred  on  the  superiority ,  but  from  this  last  I  own  I  differed ;  Sdly^  That  he  could 
not  be  preferred  for  his  proportion  of  the  expense  of  the  ranking  and  sale.  Amiston  was 
much  against  this  last 

T^o,  10.    1 743,  Jan.  5.    Bank  of  Scotland  against  Fbaserdalb. 

(The  competition  between  these  parties  took  place  in  the  rankingof  Prestonhall,  relative 
to  which  see  the  note  immecfiately  above.) 

No.  IK    1748>  July  12.    Nanking  of  the  Ceeditoes  of  Portbact. 

A  creditor  being  infeft  for  prindpal  annualrent  penalty  and  termly  fiulxies,  the  quea^ 
tion  was  reported,  whether  in  a  ranking  this  creditor  dioitld  be  preferred  for  his  penalty 
w  termly  fjulzies  in  so  far  only  as  extendied  to  the  expenses  of  con^leting  his  rights 
abcording  to  our  judgment  in  the  case  of  Prestonhal},  or  ST  he  should  be  preferred  also  for 
the  expenses  ofranking  and  sale  ^  and  we  gave  the  same  judgment  as  in  the  case  of  Pres^ 
tonhalt>  vizf  ta  prefbr  bim  only  for  the  expense  of  completing  his  tide*. 

No.  13.    1748>  Jan.  29.    Competition  of  ,the  Creditors  of  Blair. 

This  estate  being  sold  at  the  instance  of  the  apparentJior  on  the  act  1695^  one  credi* 
lor  had  adjudged  before  the  sale  on  ft  eognkiotm  cau$a^  and  two  cveditora  adjudged  aRe^ 
but  within  year  and  day  of  the  firsts  and  other  ciecbtora  did  not  at  aU  adjudge.  The  ques^ 
tion  waS)-— In  the  division^  whether  the  three  adjudgers should  be>preferced/MrtpaMic,  being 
within  year  and  day,  ov  if  the  first  ou^  not  to  be  pseferred,  and  the  two  adjudications 
after  the  sale  were  not  inept  ?^-K>rif  the  wholeought  not  to  be  pieferred/Mzripastic  whether 
adjudjgers  or  not^  because  the  sale  which  is  an  adjudication  was  for  their  behoof?^  And 
'  we  found  that  the  whole  creditors  wbetlier  adjudgers  or  not  ought  to  be  preferred  part 

fOSSUK 

No.  14.    174^  July  J.    Blackwood  against  Earl  of  Sutherlaxik. 

A  decreet  of  rai>king  and  sale  of  the  estate  of  Dudhope  b^ng  quarrelled  at  Mr  Blfick- 
wood^s  instance  to  the  end  that  he  might  be  restored  to  his  due  place  in  the  ranking  and 
be  preferred  ia  an  ivpnualrent  of  I..  11,000  that  formerly  belonged  to  Sir  George  Hamilton 
affecting  that  estate,  and  to  which  he  had  right  by  disposition  1702  and  inf^ftment  thereon 
in  1706  in  the  person  of  Sir  Atidi-ew  Fleming  of  Farm,  from  whom  he  had  adjudged ; 
whereas  in  the  decreet  the  Earl  of  Sutherland  and  others  are  preferred  to  him  on  a  diiw 
poation  by  Sir  George  in  1699,  though  no  infeftment  followed  tiff  1709^  so  three  years 
«fter  his,  because  he^had  not  then  produced  Parm'^s  sasine^  but  whicKhe  has  unoedisocv 
Tered  and  now  produces.  The  first  ground  of  icductioa  was,,  that  Janet  Hepburn,,  in 
^hose  name  these  processes  were  carried  on  was  dead  seyenil  years  befi^  it  was  raised. 
Defence  were,  thi^t  in  rankings,  and  sales,  the  pursuers  ore  often  but  nominal^  without  any 
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effectual  interest,  as  is  often  the  case  of  processes  of  multiplepoinding ;  and  in  this  dise 
the  competition  betwixt  Mr  Blackwood  and  these  defenders  depended  four  years,  wherein 
lie  forced  them  to  piove  the  tenor  of  llieir  sasine  1709,  which  therefore  ouglit  not  to  foe 
annulled  because  of  a  mistake  in  the  name  of  the  pursuer,  whose  interest  was  found 
entitled  to  draw  nothing ;  Sdlj,  Even  this  objectictt  is  comjpetent  and  omitted  by'  Mr 
Blackwood ;  Sdly,  The  r^ulations  169B  art  18.  provide  that  nullities  in  decreets  in 
fcro  shall  operate  no  furdier  than  to  redress  die  party^s  prejudice  by  the  nuHity;  The 
Lords  sustained  the  objection  and  found  the  decreet  void  and  nuH,  and  would  not  confine 
h,  as  Mr  Blackwood  proposed,  to  restoring  him  against  it  but  to  subsist  us  to  the  rest. 
But  Sd  January  1749,  we  altered,  and  sustained  the  decreet,  but  allowed  Mr  Blackwood 
to  be  heard  on  Ms  infeftment  aotwithstafiding  its  being  onutted  in  the  former  process. 


No.  15.    1748,  July  88.    Sale  of  Rutheeford^s  Estate. 

Upov  my  report  without  informations  for  advice,  the  Lords  found  that  the  pursuer 
tnight  pursue  a  sale  on  the  act  1695  notwithstanding  he  is  served  heir  in  general  cum 
hcntfido  invaUariu 

No.  16.    i749t  June  17-    Creditors  of  Crowbieknows. 


In  the  Aiaaon  of  the  price,  from  William  Maxwell  being  credited'  in  a  great  sum  by 
an  heritable  hoad  and  infeftment  for  security  of  his  penalty  as  well  as  his  principal  sum, 
ana  acoordixiigly  preferred  m  the  decreet  of  ranking  for  his  penalty  to  Ise  restricted  to  his 
necessary  expenses,  the  ^ooountant  stated  a  doubt  which  at  the  desire  of  the  lawyers  I 
reported  this  day  for  advice :  Whether  he  should  draw  his  penalty  so  as  to  relieve  him  of 
his  share  of  the  expense  of  ranking  and  sale?  And  the  Lords  found,  agreeably  to  the  act 
of  sederunt  and  former  practice,  that  he  could  not,  but  behoved  to  defray  the  expenses 
himself.     Vide  the  cases  of  Prestonhall,  Fraserdale,  and  Portract  (supra,) 

No.  17.    1750,  Jan.  6.    Sale  of  the  Estate  of  Arkl and.  ' 

A  pursuer  of  a  sale  dying  afler  decreet  of  ranldi^,  and  just  before  they  were  proceed- 
ing to  the  roup,  the  Lords  on  die  atit  1711  gcanfted  warrant  to  another  creditor  Baifie 
Montgomery  to  carry  on  the  sale;  and  found  no  necesrity  of  calling  the  last  pursuer^s 
heir;  which  last  appeared  to  me  odd,  ance  if  any  other  creditor  had  died,  the  iaale  by  that 
act  must  have  stopt  till  his  heir  had  been  called;  and  it  was  thought  that  had  he  died 
during  the  ranking  even  his  heir  must  have  been  called.  At  common  law  on  the  death 
«f  any  party  once  admitted  mto  a  process,  it  must  stop  till  his  heir  be  called ;— and  that 
act  makes  DO  distinction  at  what  period  of  the  process  he 


No.  18.    1 750,  Feb.  2.    Cbeditobs  of  Sir  Alsxandeb  Hope,  Campetinff^ 

See  Note  of  No.  12,  voce  Inhibition. 
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No.  19.    1750^  June  12, 15.    Sale  of  tbe  Estate  of  GbeexYaeds. 

Tn  laada  of  Greenyards  being  to  be  exposed  to  sale^  aAer  the  tetters  of  puI>lication, 
k  was  disooicered  that  the  rent  of  a  sosall  part  of  the  common  debtor^s  .possession  wa9 
omitted.  Thecreditors  agreed  to  have  it  added  to  the  price,  but  insisted  that  there  was 
no  necessity  of  new  letters  of  publication^  but  oaly  to  adjourn  the  salc^  and  advertise  it 
in  the  prints,  and  scxne  of  us  were  of  that  qpinion ;.  but  the  Presideal  and  sevevai  otbevs 
doubting,  though  we  commonly  diminish  the  price  after  lands  are  oiK^  eipos^d  without 
new  letters  of  publication,  we  ordered  a  new  proof  of  that  part^  in  ord^r  Id  j(»t(iei«of  pu^ 
]ication.  15th  June,.  We  got  a  petition  from  Greenyards  and  the  whole  creditors  to  alter^ 
which  we  refused. 

No.  20;    1750,  Dec.  14.    SiE  Hugh  HAMrLTON,  SuppUcanC. 

Sib  Jamss  applied  to  have  his  bond  of  cautionry  for  the  price  deUvered  up,  having 
p£ud  the  price  ;— which  was  remitted  to  me  to  examine  the  vouchers ;  and  I  reported 
that  it  was  a  sale  at  the  instance  of  the  appaxent-h^  on  die  act  1406,  that  ^ifier  poymeDt 
of  the  creditors,  there  was  a  balance  of  about  L.1600  Scots ;  and  diat  it  appeared  from 
the  vouchers  that  Sir  James  had  paid  tlie  price  to  the  creditors,  and  the  said  balance  to 
ihe  apparent-heir  and  her  husband  upon  their  discharge,^  but  that  it  dii][  not  appear  that 
the  apparent-heir  had'  mode  up  any  dtles  either  to  the  estate  or  price,  and  that  therefore 
tlie  Court  should  determine  whether  any  titles,  and  what  titles  were  necessary  to  be 
made  up  ?  This  point  they  had  under  consideration  different  days,  and  I  mentioned 
to  them  the  case  of  Stirling  against  Cameron,  21st  Jxdy  1742,  (No«  8,  ncprd,)  where  in 
the  sale  of  an  estate  as  bankrupt^  there  being  eventually  a  revennon  to  the  apparent-heir,, 
he  was  found  obliged  to  make  a  title  to  the  lands,  and  to  convey.  But  this  day  the 
I^ords  found  that  no  title  wais  necessary  to.  be  made  up,  and  therefore  ordered  the  bond 
to  be  delivered  up.  .'.  I        . 

No.  21.     11  Sly.  Feb.  28.    Patbics:  Blair^  SUpplkanL 


Bi,AUL  bang  served  heir  ia  geneial  cm»  ienefieio  invenlarii  io  his  hoithar,  pursued^ 
a  sale  of  lus  estate  oa  the  act  1695,.  and  having  appKed  for  dihgenoe  To  pcove  ixrtaip. 
points  in  die  act  4  a  difficulty  occurred  y.esterdagr,  whether  after  his  service  sueb  pnx»9is. 
was  competent  at  his  instance  v  and  this  day  we  granted  the  diHgoioe^  and  tiioiigl^t 
die  proof  competent,  agreeably  to  the  dcciision  28th  Ji^y  1748,.  in  the  sale  of  iEuther« 
ford's  estate,  (No.  15,  «tipm,)  reported  by  me;  and  Kilkersan  mentioned  anoth^ 
also  reported  by  me,  but  which  I  have  not  marked^  in  1743>.  in  the  .case  of  ofte 
M«DowaIl. 
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BECOQNITION 


Na  £.    I74rS^  Jan.  11.    Maxwzll  against  Maxwell  and  Riddell. 

The  lands  of  Friar^s-cane  being  kirk-lands  erected^  there  was  in  1632  a  gift  of  recog- 
mtion  by  the  Crown  06  wm  aolutum  catwnem  to  the  X>ord  of  erection^  biit  which  was  to- 
<Hie  Guthrie  in  trust  for  the  family,  and  intended  for  transacting  and  paying  debts.  The 
trustee,  for  payment  of  the  two  greatest  and  principal  creditors,  granted  two  wadset  rights 
holden  of  himself,  and  in  1643^  for  13,000  merks,.  he  made  over  the  superiority  and  re- 
version to  Hay  of  Aberlady^  who  woaM  seem  also  to  have  been  »  trustee  originally,  and 
in  the  same  year  acquired  one  of  these  wadsets,  amounting  to  65d0  merks,  but  whether 
all  with  his  own  mcniey,  or  partly  with  the  faraily^s,  did  not  appear ;  but  it  aj^ared  that 
in  1644  there  was  a  contract  betwixt  them  and  the  widow  of  the  family,  containing  an  ob- 
Kgement  of  reversion  for  L.260O:  The  heir  of  tlie  family  continued  to  possess,  and  for 
many  years  paid  Aberlady,  by  way  of  back^tack  duty,  the  interest  of  the  said  simi  of  2C0(> 
merks;  and  at  last  L.1000  of  the  principal  was  paid,  and  after  tliat  a  great  number  of 
years  run  on,  and  security  given  for  the  whola  In  1708  Barncleagh  ma^e  a  sort  of 
purchase  of  Aberlady^s  interest,  and  claimed  not  only  the  whole  prc^rty  and  reversion 
that  was  in  Hay,  but  the  whole  wadset  of  6500  merks,  because  the  contract  1644  \\ti% 
not  extant, — ^but  cotIatei*al  writings,  that  quite  satisfied,  T  believe^  all  of  us,  that  thei*e  had 
■been  such  a  contract.  Wherefore  the  question  wasj  Whether  widii>ut  pitoving  the  tenor 
of  this  contract,  we  could  sustain  diese  agtunst  Bactideugb..  I  thought  that  where  nothing 
was  to  follow  but  the  extinction  of  a  right  or  debt,  proving  the  tenor  is  not  necessary,—- 
but  where  the  right  is  not  to  be  extinguished,,  but  to  subsist  and  be  transmitted,  then  a- 
proving  the  tenor  seemed  to  bfe  necessary,  ^e  found  fomierj^  Bamdeugh^s  itight  extin- 
guished without  proving  the  tenor.  Bamcleugh  reclaimed.  And  upon  the  face  of  tht; 
writings,  considering  the  recognition  as  a  valid  right  of  property,^  I  bad  great  difficult}',, 
(though  I  voted  for  the  former  interlocutor),  ^because  thereby  the  property  stood  in  Aber- 
lady, ftnd  could  not  \yc  extingilished,.  but  behoved  to  be  conveyed..  And  though  I  wns 
satisfied  that  Aberlady ^s  right  from  Guthrie^  the  original  trustee  m  the  gift,  as  well  a>s 
from  the  wadsetter,  was  originally  also  a  trust  for  the  family,  except  2600  merks  advanced 
'  by  himself,  yet  as  all  the  dbciimcnts  referred  to  that  contract  1644  as  an  obligement  to 
grant  a  jseversion,  I  h£Ed  also  difficulty  to  find  it  a  trust  But  then  I  doubted  whether^ 
there  could  be  a  recognition  to  the  Crown  ob  twn  iohUum  canpftem.  where  the  feu-duties 
belonged  to  a  Lord  of  election,  fo^  the  reasons,  mentioned  on  the  former  papers,  (4ee 
Note  of  No.  4,  voce  Tenob  ;)!-~^d  had  the  Court  been  of  that  opinion,,  there  would 
have  been  no^  difficulty  in  sustaining  the  evidence  we  had,  to  extinguish,  or  restrict 
Barndeugh^s  debt,  witliout  proving  the  tenor,  because  the  gift  of  recognition  would  hafve 
been  vend  ab  inilioy  and  could  not  have  bcicome  better  by  the  lajpe  a[  time,  since  the  pos- 
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•esikm  was  in  the  heirs  of  the  family.  But  tlie  Court  thought  the  gift  of  recognition 
and  declarator  thereon  good,  (though  it  was  not  voted,)  particularly  the  Pre«dent  and 
Amiston ;  and  therefore  my  difficulty  as  to  sustaining  these  documents  to  restrict  Banw 
cleugh^s  right  without  proving  the  tenor  of  the  contract  remained.  But  upon  the  question, 
in  which  I  did  not  vote,  it  carried  to  adhere. 


REDEMPTION. 


No.  L     178^,  Feb.  20.    M'Leod  against  Sir  Alexander  M'Donald. 

Th£  Lords  sustained  the  defences.  They  thought  the  sum  not  arrestable,  notwith- 
standing the  order  and  consignation  before  declarator;  and  they  also  thought,  though 
it  had  been  arrestable^  it  could  not  be  arsested  by  a  creditor  of  the  apparent-heir. 

No.  2.    1786,  Dec  8.        Crock  against  Gibson. 

The  Lords  adhered  unanimously,  whereby  a  premonition  hy  an  apparent-heir,  who 
was  served  before  consignation,  was  sustained.  2dly,  Though  the  premonition  do  not 
l^ear  production  of  a  procuratory.  8dly,  The  oonagnatian  sustained,  though  the  money 
^as  again  taken  up;— but  then  if  the  order  had  not  beenmutained^  the  irritancy  in  the 
revernon  had  been  incucnBd. 

No.  S.    1741,  June  12. .  Ramsay  against  Creditors  of  Williecleugu. 

Th£  Lords  found,  just  according  to  my  qjnnion,  written  on  the  information.  (See 
under  the  Note  of  No.  7^  voce  Wadset.)  We  found  the  wadset  land  redeemable,  and  that 
upon  payment  of  the  wadset  sums  the  defenders  must  renounce  and  cede  the  possession, 
reserving  to  the  defenders  the  benefit  of  Kinnear^s  apprising  in  any  proper  process,  as 
accords ;  but  found  that  the  .pursuer  -had  no  suflBdent  title  to  quarrel  the  defenders^  right 
to  the  warrandice  lands,  without  producing  a  right  preferable  to  Einnear^s  apprising ; 
and  24th  June  adhesed. 

No.  4.    1741,  Dee.  4.     Sinclair  against  Murray. 

The  first  question  was,  When  a  wadset  is  ^lit  by  the  wadsetter,  whether  the  jreverser 
oan  redeem  from  one,  and  not  from  the  whole  ?  The  Lords  found  he  could  not,  and 
therefore  assoilzied,  and  did  not  determine  the  other  objections. 
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KEDUCTION. 


No.  t.    17859  Dec.  9.    Maxwell  of  Dalswihton  against  MaxVtell. 

Tm  lioffds  fbund  the  adjudicatkm  on  a  charge  to  enter  hdr  by  itself  a  good  Utie  ia 
«  reductkm  of  land  rights^  without  proving  that  the  person  to  whom  he  was  charged 
lo  enter^  was  Umself  infeft,— >anH  I  think  rightly,,  but  I  was  this  week  in  the  Outers 
House*. 


Na  *.     1 740,  Feb.  5,    The  Duke  of  Argtle  against  Sie  Alexandeh 

MuERAY,,  The  Duke  of  Norfolk,  &c. 

The  Lords  found  that  the  words  <<  other  freeholders"  in  the  act  1592,  anent  minca^ 
and  mineralis,  ought  not  to  be  restricted  to  freeholders  holding  of  the  €rown,  but  com- 
prehends all  heritbrs  of  whomsoever  they  hold,  renit.  President,  Justace-Clcrk,.  Monzic^ 
Leven,.  7th  December  1739L    ^  February  1740,,  The  Lords  adhered. 

No.  2.  178^  June  5, 14.  Sir  John  Hume  against  The  AixmiralJ!)£fut£. 

The  questicMi  was.  Whether  whales  were  inter  regalia  or  if  they  fell  under  tlie  grant  of 
wreck  ?  The  Oidinary  found  them-  iiUer  regalia^  and  we  were  of  the  same  opinion ;  but 
Amiston  did  not  like  that  expression,  and  thei^ore  we  made- our  interlocntot,  that  whales 
do  not  fall  under  the  ^t  of  wrock,  and  therefore  adhere  totthe  Ordinary^s  interlocutor,, 
which  is  in,  effect  the  same  thing.  Amiston  and  Hoyston  Uiought  they  fell  under  wreck. 
They  owned  they  had  always  believed  tliey  were  inter  regalia,  till  this  process,,  but  now 
ihey  found  no*  sufficient  foundation  for  that  opinion,  and  the^fore  they  now  thouglit  thc^ 
fen  undes  wi^eck.,  L4th,.  The.  Lords^  refused  a.  reclaiming^  bill  witliout  au5wer3,  and 
adhered^ 

No*  »•,    n.6Q^  Jbb.  It.    The  Earl  of  FTopeton  against  The.  Officers 

OF  St^te. 

The  Earl  having  applied  to  the  Crown  for  a  feu  of  all  mines  and  minerals,  of  gold, 
silver,  &c.  of  any  of  his  lands  not  oontained  m  his  former  gifts^  in  teniis  of  the  unprintcd 
act  1593,.  his  petition  was  by  the  Lords  of  Treasury  remitted'  to  the  Beuxins  of 
Exchequer  to  report  their  opinion  ;  who  reported  tliat  it  was  lawful  for  his  Maj^ty  to 
make  such  a  grant,  and  that  he  had  always  been  in  use  to  ^ve  such  grants  to  his  sub- 
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jects  in  Scotland.  The  Earl  petitioned  them  to  vary  the  terms  of  the  report,  for  that  as 
early  as  1718,  on  tlic  reference  of  a  like  petition,  th<}  Court,  after  taking  the  opinion  of 
the  Kin^^s  Advocate,  and  after  conference  with  the  Court  of  Session,  reported  their 
opinion,  that  by  the  act  a  right  was  communicated  to  the  subjects  to  obtain  from  his 
Majesty  such  grants  of  working  mines  in  their  own  lands,  and  that  all  the  reports  since 
were  vraiforf^ly  itk  these  t^rms.  But  the  Court  would  not  vary  the  terms  of  their  report ; 
and  the  Earl  apprehending  that  the  report,  that  it  was  lawful  for  his  Majesty,  might 
sometime  or  other  be  constructed  to  import  that  his  Majesty  might  also  refuse  thlit  ^ant, 
raised  a  declarator  of  his  right  in*  the  Court  of  Session,  that  a  right  \v&9  oommatiicaled  to 
him  to  obtain  such  grant,  and  that  the  Crown  could  not  lawfully  give  it  to  another,  or 
work  the  mines  for  the  Crown^s  use,  and  called  the  Officers  of  State.  Lord  Advocate 
admitted  the  EarPs  right  on  the  act  of  Parliament,  but  said  that  the  process  was  unne- 
cessary and  incompetent,  unless  the  Earl  would  subsume  that  the  grant  was  refused  him ; 
and  that  there  can  be  no  process  where  neither  any  wrong  is  done,  nor  any  right  with- 
hoiden  or  refused.  But  the  Court  thought,  though  this  was  generally  a  good  rule  in 
petitory  actions,  yet  not  in  declarators  of  right,  for  a  man  may  declare  his  property  though 
no  body  challenge  it,  or  disturb  him;  and  many  such  declarators  of  right  are  in  our 
law ;  therefore  they  unanimously  repelled  the  defence,  and  decerned  and  declared  in 
terms  of  the  libel,  mt  refsrente. 


*^*  Reference  is  made,  voce  King,  to  this  title,  fur  a  note  relative  to  the  case,  Murray 
against  Creditors  of  Burnet 

It  is  mentioned  at  the  end  of  the  Note,  No.  46,  voce  Adjudication,  that  on  19th 
July  1764  the  interlocutor  was  adhered  to.  The  Note  of  that  date  is  the  last  which 
Lord  Elchies  ever  wrote,  and  is  as  follows  :-^ 

A  reclaiming  petition  against  our  interlocutor  of  16th  November  last  in  this  cause  was 
presented  by  the  Lord  President,  then  Mr  Robert  Craigie,  wherein  he  gave  up  the  argu- 
ment formerly  insisted  in,  that  the  Crown  is  entitled  to  the  same  preference  on  lands  as 
on  goods  and  chattels,  as  inconsistent  with  the  7th  section  of  the  act  6th  Annay  and  in- 
sisted that  by  the  law  of  England,  where  the  King  and  a  common  person  concur,  the 
title  of  the  King  shall  be  preferred,— «nd  that  law  was  by  the  18th  article  of  the  Union 
transferred  to  the  customs  and  excise  of  Scotland, — and  that  though  the  act  6th  Antue 
took  away  the  preference  of  the  Crown  on  land  for  their  debts,  or  rather  the  real  lien 
that  they  had  by  the  act  of  Henry  VIII.  yet  it  did  not  take  away  the  prerogative. 
2dly,  That  by  another  privilege  the  Crown  cannot  be  joint  tenant  with  any  one,  (which 
to  me  seemed  to  be  the  same  thing  in  other  words)  and  that  neither  was  that  taken 
away,  and  therefore  the  Crown  cannot  be  prefisrred  part  /Mz«nc,  but  must  be  preferred 
simply.  The  Court,  out  of  regard  to  the  importance  of  the  question,  as  well  as  to  the 
drawer  of  the  petition,  ordered  it  to  be  answered ;  and  when  it  came  in  the  roll  to  be 
advised,  the  pursuer  moved  for  a  hearing  in  presence ;  and  aooordlngly  it  was  argued  at 
the  Bar  for  several  days,  and  I  have  marked  on  a  paper  apart  some  of  the  principal 
observations  on  either  side.  The  Lord  Advocate  I  did  not  quite  understand.  He  in- 
sisted that  the  King  having  the  first  adjudication,  should  be  preferred  to  the  posterior 
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adjudgers,  though  within  year  and  day ;— -that  if  he  was  not  the  first,  then  indeed  tlie 
aid^ect  having  got  the  6r8t  judgment  would  exclude  the  Ki9|ff  pvero^patne  by  the- act  of 
Henry  VIII. ;-— but  then  the  Crown  jure  communi  would  be  preferred  jKirtjMunf,— -which 
was  giving  up  the  topics  in  the  petition ;  and  if  the  Crown*s  adj  udication  was  without  year 
tad  day  of  the  first,  then  he  would  be  quite  excluded.  At  advi^ng,  the  pursuer  insisted 
on  the  topics  in  llie  pedtion,— -as  to  which  I  gave  my  opinion  that  the'Khig^^  prerogative 
as  to  all  debts  due  to  bim,  oould  not  be  caDed  a  law  ooncemiag  the  r^ulation  of  trad<$ 
^stoms  and  excise,  and  tiierefore  not  extended  to  Scotland  by  the  1 8th  article  of  Union, 
and  had  it  been  so  understood,  could  not  have  escaped  the  observation  of  our' Parliament 
1707,  or  passed  without  opposition,  which  yet  by  the  minutes  of  the  Parliament  it  ap- 
pears that  it  did ;  and  therefore  the  act  6th  Antut^  instead  of  being  correctory  of  tiie 
articles,  was  a  split  new  law ;  fhat  the  KingV  pref^noe  for  all  his  debts  in  Sngland  was 
the  prerogative  of  the  Crown,  as  well  as  that  he  could  not  be  41  joint  tenttnt,  and  wan 
^pradually  viinced  down  from  being  much  more  grievous  by  sundry  acts  till  that  of 
Henry  VIII. ;  but  that  prerogative  of  the  Crown^  though  pre^rved  as  to  goods  and 
chattels,  was  declared  not  to  take  place  as  to  pur  land  rights,  so  far  as  inconsistent  with' 
the  laws  of  Scotland ;  and  as  it  was  now  admitted  that  the  Crown^s  debt  could  not  affect 
our  land  rights  otherwise  ihan  by  adjudication  in  this  Court  or  voluntary  infeftmeliti 
that  adjudication  or  infeftn^ent  omnot  affect  them  further  than  they  ought  to  be  liable  by 
the  laws  of  Scotland,  and  the  laws  of  Scoti^nd  are  declared  to  be  the  rule  of  judging, 
and  the  geiiieral  laws  have  been  sometUnes  held  not  to  take  away  the  right  or  privil^e 
of  the  Crown,  yet  it  cannot  be  maintained  that  those  rights  and  privileges  are  directly 
the  object  of  those  laws ;  and  I  see  no  reason  why  the  words  of  that  clause  should  not 
take  away  that  privilege  (or  rather  prevent  its  extending  to  land  estates  in  Scotland)  as 
well  aS'the  privilege  of  ^  pre&renqe  or  realiiah  from  4:he  date  of  .the  camtra^pg  the  debt» 
where  it  is  a  bond  or  contract,  or  other  aeettrity,  .or  iscga  jibe  suit  in  matters  of  accounts. 
Sdly,  By  the  arguments  at  the  Bar, .  though  the  Kii^g  opuld  pot  be  a  joint  tenant,  t.  c; 
where  lands  are  by  one  deed  disponed  to  the  Cng  and  a  subject  jointiy,  yet  he  may  be 
^  tenant  in  common  by  different  deeds ;  fmd  the  Lord  Advocate  admitted  that  if  there 
was  an  adjudication  before  his,  he  might  be  preferred  |Mirt  posm,'— and  if  he  had  adjudged 
from  Burnet  an  adjudication  that  he  had  of  another  person^s  preferable  only  pari  passu 
with  other  creditors,  he  could  on  that  adjudication  have  no  other  preference  than  Burnet. 
Justice-Clerk  spoke  next,  sometimes  for  the  creditors,  and  sometimes  consented  to  the 
Preddent's  ttmpxuf^i  tmd  at  l%|t  nftalil  ^pot  v^ ;  nuther  xlid  iLcrw^  bemifevhe  did 
sot  b^ar  Ae.p)«i4kis.    iBnt.iOl  the j«st  ^x^j^.tlie  ^Pre^idient  y^^fdhere. 


jR£6;STE|L 


No.  1.    l7S4,Nov.  15.    Hugh  Sommervell,  Suj}plicant. 

Ths  Lords  found  the  party  not  obliged  to  give  a  receipt,  nor  the  derk  answerable  for 
the  principal ;  but  ordained  tbe.ekrks  to  mark  on-jfbe  back  of  tbe  cofrjr  left,  or  t|)e<qaar- 
gin  of  the'  aunute-bcnk/tbe.  psrsons  name  ,to  jwdiooLthe  ^nniciiial  mrit  is  cetum^ 

3i 
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No.  2.  1737,  Jan.  21.  Competition  Ceeditoks  of  Govan  or  Cami;kon. 

The  question  was  about  summary  registrations  in  tlie  Commissary  books  where  there 
is  no  special  consent  to  registrate  in  their  books.-— We  found  the  Cominissaries  not  ccnnpe- 
tent.  2dly,  In  respect  of  communis  error  we  sustained  the  diligence  in  this  case^  and  we 
thought  there  was  potlung  in  the  objection  that  the  jHreoept  was  in  the  assignee's  name,, 
and  so  the  assignation  was  not  produced  at  raising  the  inhibition ;— -and  we  appcnnted  an 
act  of  sederunt  to  be  made  for  preventing  erroneous  regbtrations  in  Commissary  hockB  m 
time  coming.     (See  Na  8..) 

No.  3.     1 787,  Jan.  27-        Cbawfubb^  SuppRcant. 

Thf.  Lords  granted  the  letters  of  homihg^  at  the  petitioner's  instance  against  the  persons 
named  to  deliver  the  records  of  the  admission  of  notaries  to  the  petitioner,  but  would  not 
grant  homing  against  all  and  sundry  as  was  sought  ia  the  petitioUi. 

No.  4.    1 738,  Nov.  1 8v    LoBB  Registcb  against  Mr  Buchan; 

TiTK  Lords  found  that  the  Lord  Register  cannot  call  from  Mr  BucBaa  for  these  records 
of  conunissions  in  order  to  give  ei^tracts^  and  therefore  refused  his  petition.  But  prejudice 
to  him  and  his  successors,  if  these  registers  are  not  kept  ia  places  of  safe  custody,  to  appfy 
to  have  them  put  in  a  place  of  more  safe  custody.. 

No.!  5.  1733,  Dee  I&.  S&eriff-Cleuk  of  Stirling  6^mtTHKH£iR^ 

OF  THR  Former  Clerk- 

The  Lords  found  that  the  defender  is  not  oiblig^  to  be  at  the  expense  or,malung'up% 
jtiventories  of  the- records ;  but  if.  the.petiJticmer  inast  to  have  an  inventory,  find  that  tha 
defenders  ^  by  themselves  or  others  authorized  by  them  ought  to  gtt^d  the  making  o£ 
4iese  inventories.. 

No.  6.    1 739>  Dea  21 ..    Lord  Clerk  Rjbgister,  SuppUcantl 

Th£  Lords  ordained  the  record  of  sasities  and  minute-book  to  be  put  in  the  Rasters* 
house;  but  as  to  the  600  scrolb  not  booked  nor  menti<»ed,  they,  ordwiedthemto-be 
boiled  by  themselves,,  with,  this  declaration,  that  the  Lords  did  not  thereby  authorize 
them  as  authentic,  but  reserved  the  objections  of  aH  parties  having  interest  as  accords,.and 
oilderedthb  petition  and  deliverance  also  to  be  inserted  in  the  same  book  and  before  these 
scrolls,  with  a  note  also,  subjoinedio.  them  to  the  same  t&cL. 

m  * 

t  -  f  - 

JNo.  7-    1745^  Jan*.  25.    DARLiKa  against  Kekkatt..  '"      ^ 

Av  inhibition  in  MarchlSOS  which  had  been  produced  in  process"  in  this  Court 
i^bout  1674.  lemidned  ia.  Court  all  this  time,,  and  was  attested,  duly  by  the  clerk  ta 
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haVe  been  i^^iietered :  B^ng  now  quarrelled  as  not  being  to  be  found  in  the  record,  we 
thereupon  found  it  void  and  null.  The  party  recleutned  and  alleged  that  tlie  records  of  inhi- 
bitions in  that  county  were  amissing  from  1621  to  April  1665,  in  which  period  this  was 
executed.  That  the  derk^s  attestation  is  &  prasumptto  juru  that  it  was  booked,  and  no 
challenge  to  it  in  this  Court  before  now.  Yesterday  we  ordered  the  lawyers  on  both  sides 
to  look  at  the  records  and  to  be  beard,  and  this  day  they  reported  what  they  had  observed, 
and  thereby  it  appeared  the  books  extant  were  rather  a  collection  of  old  schedules  found 
in  the  office  than  a  book  of  record,  and  was  not  all  signed  by  the  clerk-register,  and  many 
leaves  still  blank,  and  several  different  books  of  the  same  period  of  time ;— therefore  we 
refused  the  bill  and  adhered. 

No.  8.    1 748,  Dec.  1 6.    Commissaries  of  Edinbubgh  against  Sheriff- 
Clerks. 

'     This  day  we  again  had  under  conaderation  a  question  we  determined  in  1737,  and 
then  resolved  to  make  an  act  of  sederunt  on  it,  which  was  then  prevented  by  a  petition 
from  the  Commissaries,  vis.  Whether  bonds,  contracts,  &c  can  be  r^istrate  in  the  Com- 
missaries books  without  a  consent  to  registrate  specially  in  thdr  books,  and  whether  bills 
'  could  be  there  registrate  ?  It  was  admitted  that  by  the  original  commission  and  their  in- 
structions there  could  be  no  such  registration  without  a  consent  to  registrate  in  their 
books ;  and  the  question  was  whether  the  usual  general  clause  <^  any  Judges  books  com- 
petent*" included  thdr  booka  ?  and  it  carried  by  a  good  majority,  that  they  might  be  regi- 
strate there  on  that  general  clause.     There  were  only  three  or  four  against  it,  inter  quos 
ego.     What  seemed  to  move  the  Court  was  an  averment  not  contradicted,  that  before 
1654  clauses  of  registration  were  always  special  enumerating  all  the  diffoent  Court  books 
in  which  the  writing  could  be  registered  et  inter  alios  the  Commissaries,  and  in  that  year 
the  style  first  varied,  and  the  general  dause  was  substituted,  whidi  therefore  must  be 
understood  as  large  as  the  special  clause  was  wont  to  be,  nnee  the  granter  had  no  interest 
to  oppose  it,  and  the  frequent  registration  in  the  Commissary  books  proved  the  general 
opiiiiod.     I  again  thought  that  the  genera]  clause  meant  no  Court  books  but  what  were 
competent  to  that  subject  before,  which  I  thought  abo  the  meaning  of  the  act  1681  anent 
bills ;   and  whereas  it  was  said  that  by  **  competent^  was  meant  aU  Courts  competent  to 
give  an  extract  whereon  homing  might  follow,  I  observed  that  that  gloss  would  authorize 
registrating  extra  territoriam  in  every.  Sheriff ''s  books  in  Scotland  contrary  to  the  act  1685, 
because  I  had  no  doubt  that  one  might  prorogate  the  jurisdiction  of  a  Sheriff  in  whose 
jurisdiction  he  did  not  reside.     I  noticed  also  that  by  the  same  argument  the  Commissa- 
ries would  be  competent  to  the  execution  of  all  bonds  oontracts,  &c.  containing  such  a 
clause,  for  the  same  reason  that  we  found  a  decreet-arbitral  in  London  must  be  governed 
by  the  law  of  Scotland  because  of  a  consent  to  registrate  in  our  books,  (Ouchterlony 
against  Francis  Grant,)  and  appealed  to  the  Commissaries  instruction  1563  making  tliem 
Judges  to  all  contracts,  &c.  registrate  in  their  books,  and  a  decision  27th' March  1637, 
Irving  against  Young,  (Dict.  No.  86.  p.  7309.) 

The  Freadent  ssad  that  if  this  conse({uence  would  follow  he  would  be  against  the 
Commissaries,  for  that  woiild  plainly  take  off  the  limitation  of  their  jurisdiction  to  L.40, 

3  K  3 
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W  said  that  these  instructioDs  and  that  d^inon  wene  hot  law  now,  hut  told  us  not  ho# 
the  law  was  altered.  We  also  unanimously  found  them  campetent  to  tutorial  and  cum- 
tbrial  inventories,  in  which  I  agreed;  becau^  dtttio  (kraiormi  #te  cocpresd^  jtart  «f  tbb 
txvt  oominissioh. 


■« ■■!  ■    I   HI  I  ■  ■    I  ■»    i 


IlEMOVING. 


No.  1.    1735,  Feb.  18.    Stirling  of  Keir  affoitut  M'Queck. 

The  Lords  decerned  in  the  removing  superseding  extract  till  the  1st  of  March,  and  if 
'Uie  tenant  before  that  time  find  cauticvn  for  bygoHcls^  and  aho  to  labour  and  sow  the  ground 
of  this  crop,  then  stopped  extract  kmplicittT ;  but  continued  the  tenant  in.poBsession  of  the 
houses  ^cept  those  neo^ssary  for  the  labouring  catdetill  Whitsundify, 

*^*  (The  similar  ease  e£  Alexander  of  Newton  in- July  1744  referred  to  here  does  not 

appear  in  the  manuscript  notes.) 

No.  S.    lisSfhec  1.    Granger  agairist  HAMiiiroN. 

A  pretty  new  question  wasdetermined  upon  the  import  of  the  act  of  ParEament  anent 
warning  tenants^  which  requires  thereraoimigtobeaQy  time  inthin  the  year  40  days  befbie 
Whitsunday,  Whether  these  words  <<  within  the  year^  refers  lo  the  term  of  the  warnings 
er  the  conrentioiial  term  of  ranoving  ?  Sdty^  Whether  these  words  mean  within  Uiatyear 
of  God  or  v^hin  12  months?  The  case  was,  that  the  conventional  terms  were  Maftimnaa 
and  Beltan,  or  first  of  May,  and  the  warning  was  used  in  October  of  the  year  pre^ 
ceding  that  Martinmas.  I  thought  at  first  that  it  behoved  to  be  within  a  year  or  12 
months  of  the  conventional  term,  but  it  waa  observed  that  this  might  be  impossible  where 
the  conventional  term  was  at  Beltan  or  any  oth^  day  witlun  40  days  befi;>re  Whitsunday. 
However  Amiston  continued  stSl  of  that  mind^  but  that  stumbled  me.  The  President 
thought  that  ^  within  the  year^  meant  within  that  year  of  God  in  whidi  the  Whitsunday 
was.    However  upon  the  vote  it  cairied  by  agreat  majori^  to  sustaki  the  waning. 

Ko.  4«    1789>  Jvlj  1 .    Prikole  offaimt  The  EmlBL  «  of  Home. 

iSee  Note  of  No.  1^  voce  Ejxctiov* 

$io.  6^    1 740^  Feb^  2S.    Factor  on  the  Estate  of  Cardross  agaiasi 

D.  Wight. 

Ths  Ixnrds  found  that  the  warning  shovild  have  been  In  terms  of  the  act  of  Plufiameut^ 
'  and  therefore  sustAinied  the  objection. 


Eamafs  NtMu:}  REMOVING.  ,4f» 


No.  7.    1 744,  July  8.    Moi.hrsas  agaimti  Stormokt. 

The  Lords  refused  to  pan-a  l»Q  of  suq^enMOR-of  n  decreet  of  removingat  the  instance 

of  a  factor  on  a  sequestrated  estate  befpre  a  Sheriff,  notwithstanding  it  was  pronounced 

12th  April,  when  there  neither  was  nor  could  be  any  dispensation.     It  was  said  that  the 

-tommon  practice  of  mferior  Courts  is  to  judge  inremovii^  through  the  whole  vaeance, 

1)ut  gate  no  evidence  of  it    However  theCourt  was  unanfanous  I  believe  except  myself. 

Vlo.  6.    1 754,  March  9.  Hobertson  ogtiin^  8^ali>ing  jmt>  Grahaic. 

RoBBRTSON  in  1737  lent  Ashintully  jiOOO  merks  and  got  a  tack  of  lands  at  100  merim 
,and  a  wether  of  rent  for  three  years,  pt^ftto,- that  he  retain  his  annualrqnts  out  of  his  rent^ 
and  that  the  tack,  should  etmtittue  till  payment  of  the  capital,  his  entry,  to  houses  and 
grass  at  Whitsunday,  and  to  anAile  land  after  separation  of  the  crop.  Thereafter  Ashin- 
tuUy^s  estate  was  adjud^^  *and  «equestiitted  by  this  Court  JWfimed  Bobertscoa .  and 
pursued  iEi  removing,  the  wrpirning  being  in  common  form  to  remove  at  Whitsunday* 
Jtilleged :  He  cannot  be  removed  because  of  the  quality  of  his  tack,  and  there  is  still  a 
surplus  rent  over  his  annualrent  payable,  to  the  creditors,  and  which  in  a  certidn  number 
of  years  would  also  pay  the  capital.  Sdly,  The  entry  was  piartly  at  Whitsunday  and 
^partly  at  sepaiiition  of  the  crop,  and  he  was  .vrarned  to  remove  from  the  whole  at  Whit^ 
Sunday.  Answered :  That  during  the  three  years  certwi  the  tack  was  gocfd  because  there 
was  a  surplus  rent,  but  the  prorogation  till  the  capital  was  paid  was  a  tack  without  an 
vix  |ind  theveCbre  cannot  bind  singulfir  successors. .  To  tb^  second :  That  the  entry  was* 
plainly  at  Whitsunday,  and  it  was  a  Whitsunday  tack  though  he  could  not  eat  the  former 
tenanf  s  corns.  Minto  repelled  bothdefences^  and  we  unanimously  adhered  and  refused 
a  bill  withoutanswers. 


rrr— r 


RENUNCIATION. 


•  » 

SieeNote  of  No.  I,  ondNo.  10,  voce  Tack. 

No.  3.    1741,  June  80.    Akdeew  PRmoLs  agaimt  AxisoKi^ftiweLB. ' 

ySeelfote.ofrNo.  $, 


No-  8.  .  1 745,  June  1 9.    ^^^ampbell  against  Campselu 

}£ee  Mateof  No.  1, m» .Iw^wsmnx. 
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REPARATION. 


No.  1.     1735,  Dec.  6.    Tuenbull  i^tW/ Brownpield. 

Thk  Lords  remitted  to  the  Ordinary  to  take  a  further  proof  of  the  master's  knowledge. 
They  were  much  divided.  Newhall  thought  where  animals  were  kept  for  pleasure  the 
master  was  liable  for  all  damages  whether  tecundum  naturam  vel  contra.  The  President 
thought,  first,  tliat  spaniels  naturally  are  disposed  to  worry  sheep ;  3dly,  he  dioujj^tthat 
where  the  use  of  often  doing  damage  must  be  proven  that  the  master^s  knowledge  need  not 
be  proven,  and  Dun  was  of  that  opinion.  But  the  above  interlocutor  carried  six  to  five. 
For  It  were  Royston,  Prummore,  Haining,  Kilkerran,  Murkle,  et  tgOy  who  thought  the 
master^s  knowledge  necessary.  Against  it  were  Newhall  Tweddale,  Dun,  Couper^  Monzie. 

No.  2.     1 7S7,  Jan.  6.    SutHERLAND  against  Lady  Gees,  &c. 

The  Lords  found  that  the  tenants  of  Lady  Gees  and  her  husband  were  in  culpa  in 
kindling  the  heap  of  peats,  and  that  it  was  presumed  that  that  occasioned  the  fire,  and 
therefore  adhesed  to  the  interlocutor  16th  July  last  finding  the  tenants  liable  in  the 
damages  of  burning  the  house.— -SSd  November  1736. 

The  Lords,  14th  December,  found  Robertson  liable  as  well  as  the  Lady  Gkes,  and 
January  6th  1737  adhered. 

No.  8.    1741,  June  S.    Yoek-Buildings  Company  against  W.  Adams. 

Thf.  Lords  jaotwithstanding  the  terms  of  the  tack  found  the  Company  obliged  to  repair 
what  extraordinary  damage  happened  through  the  hurricane  14th  January  1734^  and  in 
order  to  ascertain  the  same  remitted  to  the  Ordinary  to  take  a  proof  of  the  condition  of  the 
houses  before  the  storm,  and  what  extraordinary  damage  was  then  done,  and  what  it  may 
cost  to  repair  the  same. 

%*  The  case  of  Sir  John  Baird  10th  July  1741  here  referred  to  is  thus  mentioned: 

The  Lords  adhered  to  Kilkerran^s  interlocutor  not  only  finding  the  master  Uable  in  the 
damages  by  the  hurricane,  but  ascertaining  them  by  a  certain  rule,  though  possibly  by 
that  rule  both  master  and  tenant  might  be  prejudged  in  some  minute  article,  because  it  was 
impossible  to  determine  such  questions  minutely.  Vidt  5th  June  1741,  York-Buildings 
Company  against  Adams. 

No.  4.    1748,  Feb.  15.    PR0FES30E  FoRDYCE  aguimt  A.  Aberdeen,  &c. 

The  President  was  of  opinion  that  in  case  of  a  verbal  injury,  a  recent  acknowledgment 
^^ggiiig  pardon  toUU  injuriam ;  and  in  this  case  though  the  expressions  were  highly  in- 
jurious, yet  because  of  FcMrdyce^s  recent  offers  to  make  acknowledgments,  the  Lords 
remitted  to  the  Commissaries  to  take  his  acknowledgments  begging  pardon  agn^d  by  him, 
and  thereon  to  assoilzie  the  defender. 


£teaiBs*8  NoTXs.)  REPARATION.  407 

No.  5.    1748,  Dec.  1-    Hamilton  against  Linnek- 

Hamilton  having  after  many  attempts  and  long  courtship  debauched  Linnoi  his  con- 
nn-german  and  got  her  with  child,  the  Commissaries  decerned  him  in  L.500  damages ; 
and  an  advocation  being  reported  to  us,  die  Lords  found  damages  due,  renit.  President 
andDrummore,  but  restricted  the  sum  to  L.8(X)  sterlii^  besides  expenses  of  process.  We 
all  agreed  to  restrict,  because  he  was  only  presumptive  heir  to  an  estate,  his  father  living. 
The  question  put  was  L.200  pr  L«3(X)^  and  it  carried  by  the  Pteaddenf  s  casting  vote 
L.SOO— re/erenle  Eilkerran. 

No.  6.    1 750,  June  19^.    Hamilton  against  Arbuthnot. 

Abbutukot  having  said  to  several  customers  that  Mr  Hamilton's  goods  were  mildewed 
and  rotten  to  spoil  the  sale  of  his  goods ;  Hamilton  sued  him  before  the  Bailies  of  Edin* 
bor^  and  recovered  decreet  for  L.4&  sterling.  A  bill  of  suspension  being  offered  thcrjr 
first  insisted  on  the  incompetency  or  the  Bailie-Court,  because  this  was  a  scandal  and  only 
competent  ta  the  Commissaries.  But  we  thought  there  was  nothing  in  the  objection  where 
it  wasareid  injury  affipcting  the  pursuer's  fortune  and  estate  and  concluding  damages,, 
though  it  was  onfy  in  words  ;:  and  we  agreed  that  there  was  sufficient  cause  for  the  pro* 
eess,  and  we  only  differed  as  to  the  quantity  of  damages,^  whether  L.30  or  L.40,  but  on^ai 
vote  it  earried.by  the  nannowest  majority  to  refuse  tlie  bill  in  toto. 


RETOUIL 


No.  1 .    17S8,  Jan.  17.        Case  of  Baugeny. 

See  Note  of  No.  2,  voce  PaovjsioN  to  Hjriks  avd  Childbew 

%♦  A  oomplfete  colleetbn  of  the  Session  papers  of  this  very  important  case  has  been  jire- 
served  by  Lord  Clchics.  They  are  in  the  II th  volume,  in  the  Advocates  libraiy. 
The  papers  of  the  case  of  Einfauns  are  in .  the  same  volume. . 

No.  2,     1?74S,  June  1:7.    Hekey  Bethune,  Supplicant: . 

Ms:B£TnE7KK  having  rig^-  aa  heir  to  his  brother.  David  to  the  barony  ofBalfour^  and 
also^to  the  lands  of  Kilrennie^.  and  annualreiits  c6ntain^.]n«  a- charter  in  1715  in- favours 
of  fiiscousin  James- Beftfaune,.  by  whieh  charter  theve  waa  a  dispensation  for  taking  infefu 
inent  at  the  manor  plaee  -of  Kilrennie  or  any  other  of  the  latods-therein  contained  for  the 
whole  lands'  in  that  charter ;  but  in  the  special  service  of  tlie  petitioner,  by  an  error  of  the 
derk^  in  plaoe  of  the  manor  place  of  Kilrennie  he.called  it  the  manor  glace  of  Balfojur,  and  the 
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precept  went  out  of  t^e  Chancery  in  terms  thereof,  and  the  saline  given  at  the  place  of 
Balfour.  Now  Mr  Bethune  prays  the  Court  to  mppfy  tidiB  defeot^  and  to  order  the 
Director  of  tb^  Chancery  to  issue  new  precepts^  which  I  rqpprted,  and  the  Lorda  would  uot 
amend  the  rctour,  that  is,  would  not  order  precepts  to  be  issuod,  containing  the  dispensa*. 
tion  for  taking  infeftment  at  the  house  of  Kilrennie^  because  f  hat  was  not  in  the  retour. 
But  as  that  dispensation  did  not  hinder  the  taking  infeftments  on  the  ground  of  the  seyeral 
tenants,  therefore  we  granted  warrant  to  issue  precepts  with  that  qualii^^  that  the  precepts 
direct  the  Sheriffs  to  give  infeftment  on  the  grounds  of  all  the  several  lands. 

No.  S.    1758,  July  18.    Miss  K.  Maitla^id  against  Major  A.  Forbes. 

In  1700  Sir  Charles  Maitland  of  Pittrichie  executed  a  procuratory  of  resignation  for 
resigning  the  estate  in  favours  of  his  son  Charles  and  beirs^male  of  his  bocfy,  and  the 
heirs-male  of  their  bodies,  which  failing  to  the  other  heirs-4atude  to  be  |>iVxMate  9£  Ma  c^wa 
body  and  heil^male  of  their  bodies,  which  failing  to  the  Iieir-^emale  to  be  p#pereMe  of 
his  SGfns  body  and  heirs-male  of  their  bodies,  the  ddeat  dai^ter  or  hcar^female  alwaiya 
aucceeding  without  division,  which  failing  to  Jean  Miutland  and  hor^-male  to  be  frnK 
create  of  her  body,  which  fiulingto  Mary  his  second  daughter  and  heirs  male  of  her  bodj^ 
afid  then  to  the  rest  of  hb  daughter  and  heirs^male  of  their  bodies  serteUM^  which  fiuling 
to  his  heirs-male  whatsoever,  and  heirs-male  of  their  bodies,  wbitib  failii^  to  Us  own 
nearest  heirs  and  assigned  Whatsoever ;  but  resenii^  powers  to  bimaelf  e%ual  to  a  paor 
perty,  prmnso  that  if  the  succession  should  devdive  to  daughters  or  heirs-female,  the  eldest 
daughter  or  heir-female  should  succeed  without  division  and  marry  a  gentleman  of  the 
name  of  Maitland  and  bear  the  arms  of  Pittrichie;  or  if  they  married  a  gentleman  of 
another  name,  that  the  said  heirs-female  and  their  husbands  and  their  hdrs  should  assume 
the  name  of  Maitland  and  bear  the  arms  of  Pittrichie,  and  in  case  of  contravention  the 
said  heirs-female  and  their  husbands,  and  the  heirs  of  their  bodies,  shall  amit  all  right  to 
the  said  estate,  &c.  provt$o  also  that  it  shall  not  be  lawful  to  any  of  the  daughters  or  heirs* 
female  who  shall  happen  to  succeed  to  sell,  annailzie,  or  dispone  the  same  or  any  part 
thereof,  .nor  to  wadset  or  impignorate  the  same,  nor  to  burden  or  afRct  the  same  wifli^any 
sum  of  money,  above  the  sum  of  20jt000  merks,  and  if  once  burdened  with  that  sum,  the 
subsequent  heirs-female  are  to  have  no  power  to  burden  the  same  with  any  more,  and  if 
the  estate  shall  be  adjudged  for  the  said  20000  merks,  the  said  heirs  who  are  then  in 
possession  of  the  estate  shall  be  obliged  to  redeem  the  aame  two  years  before  es^piratjon  of 
tlie  legal,  and  an  irritancy  was  added  in  case  of  contravention.  Sir  Charles  ttm  fiuher 
died  and  was  succeeded  by  Sir  Charles  the  son,  (who  married  the  Lady  afterwards  niar« 
ried  to  Pittodrie)  and  in  1703  he  ratified  the  former  tailzie  and  added  more  lands,  and  in 
1703  expede  a  charter  on  his  father'^s  and  his  own  procuratiMies,  but  died  before  infeftment 
taken  on  it,  and  Was  succeeded  by  his  sister  Jean^  (who  #as  married  to  Mr  Alexander 
Arbuthnot,  afterwards  Baron  *Maitbmd)  and  she  expede  a  general  servicens  heir  ofittulsie 
to  her  brother,  the  reHnir  bearing,  <<  Quod  quondam  domhuiB  Catnhis  Maitland  de  Piu 
trichie  frater  gerrtanus  magiskri  Joannis  Maida&d,  filii  natii  ttaxinu  •nortui  .donnnt 
Caroh  Maitland  de  Pittrichie  melitis  Baitmetti  Obiit,  8ic ;  etjquod.  dicta  ma^^sbmJ^oanta 
Maidand  eat  legitima  et  pr^iphiqiiicMr  koeirei  ttilise  died  quondam  jdnaini  CaaoU  Ma^lfansd 
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sai  firatzk  geapaMni^^  &c.  but  without  saying  wliat  Udlzie  or  of  what  knds ;  and  bj  virtue  ^ 
of  this  s^rvioe  took  infeftment  on  her  brother*s  diarter  1703 ;  «nd  on  her  death  her  mm 
Mr  C3MrIe»  Mmtland^  advocate^  was  in  1747  serred  heir  in  ^ledal  to  her,  and  tnfeft,and ' 
that  same  year  executed  a  procuratory  of  reagnation  altering  the  succesuon  and  preferring 
his  two  asters  Katharuie  and  ICaiy  scruiinaand  hars  of  their  bodies^  and  after  them  only 
called  Majirar  Forbes  the  son  of  his  aunt  Mary»  and  the  other  substitutes  in  the  entail 
1700,  and  kA  his  sisters  uafiauted,  but  linuted  the  Major  with  new  limitations  not  con- 
tained in  that  entail;  and  on  his  death  his  sister  Katharine  entered  to  possession  of  the 
estate.    Mtgor  Forbes  took  out  first  a  brieve  to  senre  heir  of  tailaie  to  Mr  Charles  Mait- 
land,  and  was  opposed  by  Mrs  Katharine  on  Mr  CharWs  proeuratory  preferring  her. 
Both  parties  rqieated  mutual  dedarators  and  agreed  to  have  the  point  of  right  decided. 
Then  Major  Forbes  was  advised  that  the  mother'^s  service  was  insuffident  to  transmit  the 
proeuratories  1700  and  1703,  and  charter  thereon^  and  therefore  took  out  new  brieves  to  be 
served  hrir  df  entail  to  hk  unde  young  Sir  Charles.   After  being  debated  befcve  the  maoers 
and  assessors,  the  case  was  reported  to  us  on  informations,  and  was  theceafler  argued  in 
presence  four  days,  and  reported  by  me  fiom  tlie  chair,  Tuesday  and  Thursday  the  10th 
and  ISth  instant    The  first  point  advised  was  the  objection  to  the  motlier'^s  service,  that 
she  was  only  in  general  served  hrir  of  tailzie  to  her  brother,  but  did  not  mention  what 
tailsie  nor  of  what  lands,  and  therefore  it  did  not  appear  by  the  retour  that  she  was  heir 
ef  this  tailaie ;  whidi  occaMoned  a  long  litigation  whether  a  retour  oould  convey  a  toilaie 
without  reciting  it  either  by  the  date  or  the  lands ;  and  volumes  of  printed  excerpts  were 
laid  before  us  from  the  Chancery  on  both  sides  of  the  question.     8dly,  Tbedefender,  t.  c. 
Mrs  Maitland,  produced  an  extract  from  the  BaiIie>Court  at  Aberdeen  of  the  service  to 
|irove  that  the  tailrie  had  been  produced  before  the  inquest    The  defender  pleaded  also 
prescription  on  three  difierent  statutes,  first  the  20  years  prescripticMi  of  reduction  of 
xetours ;  2diy  the  act  1594  diqpenang  with  proeuratories  and  instnnnenta  of  resignaticm 
and  precepts  of  sasine  after  40  years  possesaon ;  Sdly  the  positive  {nrescriptifHi  on  the  act 
1617.    There  were  different  opinions  on  the  Bench  too  numerous  to  be  marked.    My 
notion  of  the  question  was,  that  in  order  to  transmit  a  persraial  deed  by  a  retour,  it  ia 
necessary  that  the  retour  instruct  not  only  that  the  granter  or  last  fiar  is  dead,  and  the 
raiser  of  the  brieve  or  claimant  called  to  the  succession,  but  that  all  the  hrirs  called  before 
him  have  failed ;  that  if  it  instructs  these  points,  it  will  transmit  the  deed  though  not  at 
all  mentioned  in  it;  but  if  it  does  not  instruct  these  pcnnts,  it  will  not  carry  that  deed,  and 
4Bannot  be  supplied  by  any  extrinsic  evidence.    And  as  retours  are  the  only  method 
devised  in  law  to  vest  person^  rif^ts  in  hrin^  I  thought  that  rule  ought  to  be  strictly 
observed,  otherwise  it  may  depend  upon  evidence  extrinsic  fifomAe  deed  to  be  transmitted 
and  the  retour,  or  even  on  parole  evidence,  that  a  person  died  last  vested  in  any  particular 
deed.     That  if  the  deed  is  described  by  the  date  or  otherwise  in  the  retour,  thait  answers 
the  whole  the  same  way  as  in  a  specid  service;  for  saying  oneisimptsiigrfnRr  h^ra  of  such 
a  deed  imports  that  all  the  persons  called  before  him  have  failed.    But  the  same  thing 
may  be  done  without  describing  the  deed,  as  a  service  aa  heir  of  line  or  heir-male  giviea 
right  to  every  deed  devised  first  to  those  heirs.    Yet  a  service  as  heir-male  wiU  not  give 
ri^t  to  a  deed  devised  to  the  heirs-male  of  the  granter's  body,  whom  fisuling  to  the  heirs* 
female  of  his  body,  whom  failing  to  hia  nearest  hdrs-male,  hecause  the  retour  does  not 
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verify  that  die  beirft-lbiiiale  of  his  body  have  failed ;  and  jiet  a  service  of  a  Kfa^uopatri 
ivQuld. carry  it,  and  90  Idao  would .  a  service  of  a  daughter  at  prcpinquier  h^ere$  nm  fairly 
beeaufl^  that  vo^id  .Teriiy  that  there  were  no  heirs-male  of  bia  body ;   and  this  was  the 
pxyund  of  pur.  decision  in  this  case  of  Edgar  against  Bamcleu|^  Slst  Jidy  1738,  (voce 
Smvics  OF  Htcias)  where  a  provision  to  thehdrs-male  of  a  marrii^,  which  faifing  the 
heixs>male  of  any  other  marriage,  which  failing  to  the  heirs-female  of  the  marringe  was^ 
found  not  carried  by  a  retour  of  ^the  son  as  propiHguidr  hare$  9Uo  pairi^  though  he  was-  ^ 
truly  heir  of  that  provLnon,  being  of  It  subse^juent  marriage^  and  the  heirs-male' of  that 
marriage  had  failed,. because  notwithstaoMtiag  the  retour  there  m^ht  have  been  heirs-male 
of  jthat  marriage,  and  he  might  have  been  of  a  former  marriage  and  theseby  propikqmor 
hdru  p<Uri^  though  it  was  notorious  that  that  was  the  contract  of  the  first  naitiaget  and 
that  there  were  no  heirs-male  of  that  marriage,  for  it  was  the  heir-iemalie  of  the  marriage 
that  was  competing  and  was  preferred  to  the  gratuitous  £sponee  of  the  scna  of  tlie  second 
iparriage  that  had  been  so  served ;  but  the  Court  thought  that  no  extrinsic  evidence 
oould  be  admitted  that  was  not  in  the  retour.    And  in  this  ease  had  Jean  Maitland  been 
^xyed  prophiqumr  lutrt^  both  of  her  father  and  luroCber,  I  thought  it  wcMild  have  carried 
this  tailzie,  because  it  would  have  proved  that  all  the  hnrs-mate  of  &e  fathei^s  bo^  and 
all  their  issue,  and  all  the  issue  of  their  brother's  body  hod  failed.   But  for  lUiy  thing  that 
was  said  in  the  retour  the  father  might  have  had  other  sons  or  grand  dnldien  by  them,  and 
the  brotlier  mig^t  have  had  daughters  and  posably  sens  loo^  and  though  she  was  served 
heir  of  taihde,  yet  nm  cmuUU  of  what  tailzie ;  the  brother  might  have  bad  other  tailaies  of 
hjods  or  sums  gf  money ;  and  supposbg  that  in  fact  there  was  no  other  tailzie,  which  we 
at  this  distance  cannot  know^  yet  that  does  not  appear  from  the  retour.     And  as  to- 
prescriptions  I  thought  none  of  them  apphed,— net  the  90  years  prescriptiony  fer  the 
rotour  is  imt  quarrelled,  cmly  it  does  not  transmit  the  right,  but  may  perhaps  have .  trans* 
fuitted  some  otbor  tailaie,-*not  the  act  1694,  ndther  in  the  words  nor  spirit  of  the  law,  na 
more  than  if  a  person  as  pretending  to  be  assi^ee  by  young  Sir  Charles  had  infeft  hin»- 
self  on  the  charter  could  be  eroemedfrmn  producing  his  assignation,— besides  that  the  act 
does  not  apply  .where  the  writing  is  produced,— and  not  the  act  1617,  for  that  requires 
dbartier  and  sasine  in  the  defteder^s  person,  and  the  defender  h^re  has  indeed  a  sasine  but 
no  charter,  and  the  sasine  has  no  warrant  because  the  retour  did  not  give  right  tor  the 
charter.     Upon  the  question  it  carried  to  lepel  the  objection  to  the  retour,  rttdt.  kinfum 
Kilkerran  et  »e.     Some  were  of  that  opinion,  because  of  the  40  years  piesmption,.  othera 
because  of  the  excerpts,  whidi  I  thought  signified  nothing  in  thia  question,,  and  that  so  far 
as  appeared  to  me,  there  was  scarce  any  of  them  that  might  net  be  sufHeient  for  the  pur* 
pose  for  wbicb  they  wereexpede,  because  they  generally  exjnressed-  the  relation,  orretoured 
fliem  heiii?-maLe  or  of  hne  a&  well  as.  tailzie  or  both  to  verify  that  the  preceding  heirs^alled 
^ad'fiuled. 

.  As:to  the  other  brieve,,  the  pursuer  or  claimant  founded  -on  the  prohilntibn  to  ^elT  or 
contract  debt  expressly  laid  on  the  daughters  or  heirs  Cnnale.  Answered,  Mr  Charles 
Maitland  was  not  called  to  the  succession  as  heir-female,  but  as  the  heir-mdte  ef  ^JeanV 
body,  that  by  daughters  or  hars-fbmale  the  tailzie  meant  oidy  female^heirs^  as  i^ipeared 
by  the  preceding  clause  obliging  the  eldest  daughter  or  heir-female  to  marry  a  gentleman 
of  the  name  of  Maitland,.  apd  that  Charles  Mmtland  mi^t  have  succeeded  even  when 
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he  was  nol  heb-female,  thit  is,  nearest  heir  of  line  to  the  testator,  because  all  the  heir^ 
female  of  the  sons  body  are  not  called,  but  the  hars-femal^  of  his  body,  and  the  heirs* 
male  of  th^  bodies,  so  that  the  heirs-female  of  their  bodies  are  passed  over,  and  a  man 
cannot  have  mare  than  one  heir-female,  excepting  the  case  of  beirs-pcrtioners.  Rq>lied, 
heirs-female  in  the  prcq>er  law  signification  comprehends  all  males  as  well  as  females  con* 
nected  to  the  tailzier  by  females;  and  thou^  in  the  destination  he  very  properly  called 
heirs-nude  of  his  daughters  bodies,  rince  he  did  not  intend  that  the  heirs-female  sliould 
aucoded,  yet  these  mideS  were  h^rs-female  to  him,  and  though  in  the  pHeceding  dausi^, 
aboiit  marrying  husbands,  heirs-female  must  be  understood^  kcundum  sidjfectam  fnaterkMi^ 
only  of  daughters,  yet  there  is  Ho  reason  for  limiting  it  so  in  the  clause  in  question ;  and 
.even  the  preceding  clause  obliges  the  heirs  of  the  daughters  bodies  to  bear  his  name  and 
arms  under  an  irritancy,  which  was  imposnble  if  they  could  arbitrarily  aker  the  succe^ 
.sion ;  and  the  clause  substituting  the  heirs-female  of  his  son^s  body  included  all  his  des- 
cendants, but  with  a  {Hneferenoe  to  the  male  issue  oT  his  hdrs-female  who  should  succeed, 
so  that  Mr  Charles  could  not  succeed  till  he  was  also  nearest  heir  of  line.  But  though  it 
were  otherwise,  a  tMsk  may  lu(ve  4n  h^-finnale  of  tailzie  or  provision  who  is  not  his  heir 
of  line.  The  defender  answered  8dly,  that  though  Charles  Maitland  were  included  in 
in  the  prohibition  to  scdl  or  contract  debt,  yet  that  would  not  imply  a  prohilntion  to  alter 
the  succession,  for  it  is  a  settled  point  even  by  judgments  of  the  last  reacMt,  that  a  probi-' 
hitioo  to  contract  debt  does  not  imply  a  prohibitioti  to  sdl  nor  vice  wertOj  and  it  is  plain 
that  a  prohibition  to  alter  the  succession  does  not  imply  a  prohibition  either  to  sell  or 
contract  debt,  whereof  neither  will  this  last  imply  a  prohibition  to  alter.  Replied,  1st, 
Altering  the  succession  is  truly  an  alienation  from  the  heins,  which  was  the  only  thing 
meant  by  the  dause  to  be  restrained.  8dly,  An  heir  cannot  be  limited  from  selling  or 
contracting  debt  if  he  can  arbitrarily  alter  the  sucoesnon. 

On  both  questions  I  gave  my  opinion,  that  here  the  only  question  was,  'whether  Mr 
Charles  could  gn^uitously  alter  the  sdcoession  ;  but  not  ooneeiming  any  irritancy ;  that 
if  the  question  were  toudiing  any  irritancy,  I  would  be  very  doubtful  of  inferring  a  ffar- 
feiture  by  implication,  where  it  wa^  n6t  imposed  by  express  words.  But  im[died  prohibi-^ 
tions  to  alter  the  succession  was  a  thing  very  common  in  our  law ;  that  that  was  the  case 
of  destinations  in  contracts  of  marriage  to  the  heirs  of  the  marriage,  of  proper  clauses  of 
return,  and  of  mutual  tailzies,  or  other  onerous  tailzies ;  in  all  which  the  presumed 
will  of  the  tailzier  implied  a  prohibition  to  alter,  thougli  none  was  expressed,  and  the 
law  gave  it  the  force  of  an  express  prohibition,  though  not  of  an  irritancy.  Therefore 
when  the  tailzier^s  will  is  dear  and  evident  that  the  heirs  should  not  alter  the  succession, 
the  law  is  the  same.  That  it  was  imposaUe  to  limit  the  heir  in  any  thing  under  an  irri- 
tancy, if  he  can  at  pleasure  alter  the  sucdessioii,  because  if  he  has  the  free  dioice  of  his 
.beirs,  he  is  bound  to  nobody,  and  nobody  can  quarrel  his  contravention  or  any  thing  he 
does ;  and  in  this  all  the  lawyers  treating  dt  prokAUa  rtrum  aUtmUixme^  that  I  have  seen, 
agree;  and  such  is  our  law^  for  in  the  strictest  entiul,  when  the  suecession  comes  to 
heirs  whatsoever,  all  the  limitations  fly  off,  and  therefore  when  one  obliges  his  heirs  either 
)o  assume  his  name,  or  not  to  self,  or  not  to  contract  debt  under  an  irritancy,  there  can* 
not  be  a  question,  that  he  meant  that  tiie  heirs  so  limited  should  noi  have  it  in  their 
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4power  to  alter  t!ie  suooesioD,  beoMise  if  they  can,  lime  ImiitirtMM  nnnC  go  far  nodung. 
That  the  caae  is  quite  different  .«s  to  liwiihitioiw  not  to  sett  or  not  to  oonlract  debt  v  the 
tailner  may  fimit  him  as  to  the  one^  when  be  did  not  intend  to  fimit  him  as  to  the  od^er^ 
and  his  Kmilation  as  to  the  one  will  be  effectual  wiAoot  t&eodwr»    and  he  n»jalse  limit 
Jiimfromaltenog  the  sneoesnon,  without  intendtng- to  limit  him  ftmn  onerous  sries^orfvooi 
oontEacting  debts^— «nd  his  will  is  effectual^  and  thonfiipe  the  one  does- not  necessarily^ 
imply  the  other;  but  he  can  notber  will  to  limit  him  to  any  tfaii^  undier  an* irritancy,, 
without  williag  the  succession  to  stand  unaHeraUe^  nor  could  such  will  if  it  could  be 
supposed  be  effectual,  and  therefore  no  srgnmont  can  be  drawn  fimn  the  cases  quoted  t» 
this  case*    And  tfaete  is  also  another  difference  r  A  pvohibidon  to  seH  or  contract  debt 
can  have  no  effect  without  -an  irritanqr  both  of  the  acts  of  contMntentioii  and  the  contnK 
veneres  right,  for  the  Ccnirt  has  justly  found  diat  an;  irritancy  of  the  acts  of  contca^entioft 
can  have  no  dBedf  if  the  oontrovener^  own  r^t  still  subsist,,  and  the  law  is  unwBlii^  to- 
inflict  farfritur»  by  mpSoaCion.    But  that  is  not  the  case  of  profaAMtioos  to  alter  the 
sucoesrion.    These  are  eiftctvial  agakist  ^atuitous  deecb,.  without  my  irritancy  or  for» 
future  of  the  oontiravener's  right,  and  therefore  often  implied  fionr  the  presumed  ^rill  cC 
the  tailrier,  without  presuming  that  he  thereby  meant  to  limit  him  ftom-  selling  or.con* 
Iractii^debt  under  an  irritancy  v— and  thexefase  the  Mnntatian.  on  the  issueof  Jeait 
.Maitland  to  assmne  his  name  and  arms^  undier  an  tfritancy  wUdir  is-esfvess,  is<  tp  me 
undoubted  evidence  of  his;  wili  that  they  should  not  alter  die  succesnon;    Sdly^  I  think 
■they  are  inefauicd  in  the  prohibition  to  sett  anndrie  or  contnwt  debt  under  the.ge|ierat 
words  ^*  heirs-iemaiie,'"  for  the  teasons  above  mentioned.   And'  I  thmk  also  dmt  Mr  Ghariea- 
Maitland  was-  not  caQled  to  die  successbn^  wh3e  there  was  any  issue  of  his  unde  Sir 
(^Jiarles,  and  consequent^  not  till  he  was  one  of  the  hdrs  of  Dne,.  and  diat  die'heirs* 
temale  of  young  Sir  Charleses  body  cannot  in  dmt  clause  be  confined  to  his^dnughtorv 
tor  if  it  had  descended  in  the  mab  Imeftr  twaor  diree  gcncmtionsy  and  then  the  grand* 
aon  or  gfcat^grandson  of  yom^  Sir  Chatfes-  had  Seft  a  dai^tor,  I  thought  she  would 
have  been  prcfeired  to  Jean  bis  gimMUaunt,.  or  great  grand-aunt,,  and  her  issue;  but 
»uppoeiiig  it  were  aonslnml  oAerwise^  I  Aought  that  n  man  may  not  onfy  have  dHievent 
^i^rs-femaTe,  (besiclM  the  case  of  heif^portioners)  dtot  is,  magjchaive  hehrs-femafii  of  tailzie 
«>p  provision,  and  wlio  m  hnr  have  Aaft  des^nation,  but  may  aho  havediflerent  hws* 
male,,  the  one  the  helr^general,  and  the  rfst  heirs-male  of  tulaie  or  provisiott,  as  happens- 
^very  day  in  heirs  of  {Efferent  marrii^es,  an#  provisions  raadb  to  Aeheixs^nf^e,  which 
imling,  the  heirs-female  of  these  respective  marriages,  and  who  mmt  alt-  of  them  severally 
be  served  brits-male  to  the  father,  as  procreate  betwixt  him  and  such  a^  woman;.    So  if  » 
maii  marrying  an  heipess  taibies  hi»own  estate  to  theseeondson  of  the  manii^ie^  and. 
heinkmalb  or  heirs  of  his-body^  these  heirs-mafe  are  aS  heirs-male  of  taibne  mr  provision, 
of  the  tailziar,  though  not  general  hetra^saler.  So  in  dus  case  MrClhades  Matdmid  beii^ 
connected  to  the  tatlam  by  a  femde,.  he  was  with  great  propriety  his  heic^emnle  on*  that 
subject,  thoi^  there  could  have  been  nnearerheir-femds  orof  foe  existing;  of  the  sonV 
body.     And  if  he  was-fimitednot  to  sell  or  omtract  debt,  no  doubt  could  i«main  witk 
me  of  the  implied  prohibition  to  alter  the  succession.     The  Lords  found  diat  Mr  Charles 
oould  notgratoitously  altar  dm  succession,  and  dececned  and  declared  accordingly,  and 
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therefiiro  aDowed  Major  Forbes^i  aervioe  to  proceed;  mtUaUibui  Minto^  Juttioe-Clerk, 
and  maxmt  Dmminore.  9th  August  Adhered,  io  die  kst  port'  of  the  interlocutor,  the 
JrBt  not  being  reclaimed  agninst 

%*  As  I  intend  these  Notes  onlj  for  my  son'^s  use,    I  have  been  the  more  full  in  this 
fCaae,  because  the  reasoning  may  be  of  genend  use  to  him. 


1 


RUNRIIKUEE. 


No.  1«    1748,  June  S.    DAvnmcfs  agmnst  Kmsau 

These  two  heritors  had  some  lands  runrigg^  and  odiers  possessed  as  commonly^  and 
both  willing  to  denude,  but  could  not  agree  in  the  plan.  Kerr  pursued  a  division  before 
the  Sheriff,  but  Davidson  offered  a  bill  of  advocation,  because  though  by  the  23d  act 
1695,  the  Sheriff  may  divide  runrigg,  yet  by  the  98th  act  1695,  the  power  of  dividing 
sommonties  is  only  committed  tathe  Court  of  Session.  Huhing  refiised  the  advocation  ; 
'but  on  a  vedaiDHng  Ull,  wne  remitted  to  him  to  pass  it;  but  resolved  when  it  came  in  with 
a  new  sommons-jof  diviskm  that  Davidson  has  raised,  to  remit  to  tlie  Sbmff  as  usual  to- 
■take  tht  (Umskn  v  but  to  bt  repoited  to  vs.. 


SMJL 


>yiiif»<»      HI        w^— »»^»i 


No*  1.    17S5,  Dee.  ISi      SursH  ^gmn^  BmowHL 

A  PAKCJKL  of  sheep,  sold'i^  lOOmerks  the  soore^  under  condition  that  tliey  sliouid  not 
be  sold  toone  WeSwood,.  or  brought  back  to  Scotland,  otherwise  the  price  to  be  h.VOO* 
the- score,]— the  Lords  found  the  .paction  bindings  7th  November  17354 

December  13,.  The  Ix>vds  were  unanimous  in*  adhering^  to  the  interlocutor  pronounced 
7dt  November,,  (and  signed  the  9th))  findii^the  bai^gain  lawful^  but  were  not  unanimous 
that  the  sheep  sold  were  for  Wiellwood^s  behocrfl  Several  were  for  examining^  Scot  and 
Fhlmer,  f  inter  quatt  ego),  but  by  the  majority  the  interlocutor  was  adhered  to  as  to  tliat, 
point  likewise. 

No-  SL.    nsSi^  Dec  li?.    GbvERKoa  or  WatsonTs  Ho5PiT:d:L  against  The 

Creditoes  of  Merchieston. 

Tbs  Jjotda  adhered;  and  ordained  tke  annoalventa  to  be  paid  in,  but  remitted  to  the 
Ordinal;  to  see  the  money  laid  out,  that  the  mcmey  may  aot  lie  deed. 


4U  '   SALE.  (:£i.ciusa'»  N<iXBB. 

No.  3.    1742,  Nov.  IS.    Deummond  agcmst  Misft  Cukninohah. 

•■••^         ^        -■*-  •  ^  ,       ... 

(This  case  does  not  appear  in  the  manuscript  notes ;  but  the  case  of  Nicholson  oF 
Trabrpwn,  3d  Februaiy  1738,  referred  to,  is  thus  mentioned :)— 4)n  report  of  Lord 
Rojrston,  found  that  in  a  process  of  sale  at  the  instance  of  an  api^arent-heir  on  the  act 
1695|  if  upon  the  sale  no  reyersbn  remain  to  the  said  heir,  the  expenses  of  the  sale  should 
be  proportioned  among  the  creditors,  as  directed  by  act  of  sederunt  1711  in  the  case  of 
sales  of  bankrupt  estates. 

No.  4.    1 743,  Jan.  1 9.    Buchanan  against  Graham. 

Ths  Lords  found  John  Buchanan,  the  immediate  preceding  offerer,  preferable  to 
Graham  the  highest  offerer,  in  respect  he  suffered  the  three  weeks  to  eli^ise  without  find- 
ing cautkxi  for  the  price,  in  terms  of  the  artidea  of  roup ;  tjiongh  we  all  ${greed^  tb4t 
were  the  question  only  betwixt  the  seUer  and  buyer,  there  was  suflicient  to  puige  the 
mmroj  and  the  penalty  not  oocunred  22d  January,  Adhered,  and  refused  a  Inll  without 
answers. 

No.  5.    1744,  Jan.  S.    Hutchieson  e]^tn^<  M'Donald. 

Tn  Lords  determined  the  general  point,  that  Lofd  Stair^s  doubts  ot  p.  136,  (13S) 
and  found  that  the  pertculum  ret  vtndUit  mmdum  traiUa  Ues  on  the  buyer.  We  adhered 
to  our  former  interlocutor  as  to  die  general  point,  but  ordered  the  bill  to  be  answered  as 
to'' the  want  of  evidence  that  the  things  was  broken,  or  that  the  spirits  were  there. 

No.  6.     1747,  Nov.  12.     Marshall  and  M'Kell  against  Blacoi'^ood 

OF  PiTTREVIE. 


had,  25th  November  1745,  written  to  the  pursuers  offering  them  S50  bolls 
of  barley,  at  half  a  merk  below  Lothian  fiars,  deUverable  at  Candlemas,  payaUe  at  Whit- 
sunday and  Lammas,  they  finding  security  for  said  price,  or  in  his  option  to  pay  him 
L.6.  6s.  at  defivery,  and  expected  their  answer  in  a  fortnight  December  7,  the  12th  day, 
being  Saturday,  M'Kell  came  to  Pittrevie,  bringing  with  him  a  letter  from  Marshall  ac- 
cepting the  offer,  with  a  letter  from.  Donaldson,  a  merchant  in  Glasgow,' to  Hunt,  attest- 
ing Marshall's  sufficiency,  and  desiring  Hunt  to  attest  his  own.  M^KeD  and  Hunt  waited 
on  Pittrevie,  and  delivered  Marshall's  letter,  and  offered  Donaldson  and  Hunt  security  ; 
.  but  Pittrevie  sud  they  came  too  late,  for  he  had  already  sold  it  to  one  Morris ;  and  then 
it  was  after  aunset,  and  Sunday  was  no  lawful  day,  and  Monday  was  the  last  jday ;  and 
he  had  in  fact  that  afternoon  sold  it  to  Morris  2d.  per  boll  chesper,  but  it  was  a  bargain 
for  three  years,  and  30  guineas  advanced ;  and  there  was  also  some  little  speaking  about 
the  auffidency  of,  the  security,  but  very  little,  and  in  the  end  Pittrevie  would  not  give 
M^Xell  the  bargain.  Marshall  and  M^EeU  sued  for  damages,  in  which  I  pronounced  an 
act  brfore  answer ;  and  now  on  advising  the  proof,  we  sustained  the  action  only  by  the 
President*^  casting  vote.  Pro  were  Minto,  Drum^tiore,  Stricben,  Mufkl^'  H  ego.  Con. 
vere  Okenran^  Amiston,  Monzie,  Tinwald,  and  Shewalton.    Dun  was  President 
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No*  7.    1748,  July  15,    Hugh  Casctb^i.  offainst  Wiliaam  Babky. 

Campbelx.  sold  Barry  68  cows^  and  got  his  bill  for  the  price,  pajaUe  1st  Februaiy 
1746,  and  it  was  agreed  that  the  cattle  should  remain  in  the  seller^s  parks  of  Kilsjth  till 
£he  buyer  could  dispose  of  them,  and  take  them  away,  and  in  the  mean  Ume  they  were 
marked  by  the  buyer's  mark,  and  he  afterwards  carried  off  32  cows,  leaving  86 ;  and  there* 
after  one  McDonald,  who  had  been  CampbeU''s  herd,  and  had  the  charge  of  the  parks, 
(Campbell  bding  at  a  great  distance)  joined  the  Rebels^  and  hounded  them  out  to  take 
away  the  remaining  26  cattle ;  wherefore  Barry  suspended  his  bill  for  the  price  ;  and  upon 
a  proof  Minto  found  Campbell  liable  for  the  villai^  of  the  servant  McDonald.  But  on 
a  redaiming  bill  we  found  him  not  liable. .  Xenit.  Justice-Clerk,  Minto,  Drummore^ 
KilkewiL. 

Na*  8.    I749>  Jan.  81.    Robertbon  against  MfXYiLL  axid  Liddell. 

RoBEftTSOK  sold  Ab  yictual  in  Itts  granaries  to  Melvill,  deliverable  on  the  sellerV 
risk  at  Carron  water.  Part  of  it  perished  by  storms  in  the  voyage ;  and  Melvill  and 
Liddell  sued  Robertson  for  the  profits  he  would  have  made  if  it  had  been  delivered,  be- 
eause  it  was  on  bis,^  (Robertson'^s)  risk;  and  Kilkerran  found  Robertson  liable.  But  we 
altered,  and  found  him  not  liable. 

No.  9.    lISSs.  Jan.  25.    Creditors  of  Roderick  Chalmers. 

Ik  ihe  risking  and  sale  of  Chalmers^  effects^  there  were  among  other  subjects  t\m 
jiouses  encurabeied  wkh  a  liferent,  aad  valued  the  one  at  9  the  other  at  10  years  purchase,, 
and  exposed  to  sale  four  times  at  that  pricc^  payable  on  the  detenmnation  of  the  liferent,  in: 
the  usual  form,,  but  were  not  purchased.  None  would  offer  the  sum  ;  and  a  petition  was 
presented  in  name  of  the  whole  creditors,  whose  debt»  the  petition  said  fisir  exceeded  the* 
value  of  the  subject,  stating  die  case  and  the  difficulty  of  finding  purchasers  in  these- 
terms,  and  the  disadvantage  to  the  creditors  in  havings  the  price  only  payable  at  so  dis« 
tant  a  term^  and  therefore  praying,  as  it  would  be  mote  beneficial*  to  them,  to  set  theui. 
U))  at  two  years  purchaise  of  both  ;  and  that  though  the  appapent-heir>  was  not  in  the 
eountry  to  consent,  yet  he  could  have  no  pr^udkse,  because  the  higliest  value  of  thts 
subjects  was  far  short  of  the  debts»  This  prayer  was.  so  unprecedented^  that  the  Lords. 
coMld  not  grant  it.  And  I  thought  that  in*  ev^  sale  of  a  bankcupt  estate  encum-* 
bered  with  liferents,  the  subject  ought  to  be  turned  into  money  as  quickly  as  possible^ 

m 

and  that  at  the  present  value  it  woul'd  grve,.  which  would"  be  dbisig  ih  efftet  the  same 
thing  quoad  the  creditors,  that  the  20th  act  1690  empowers  the  Court  to  do  as  to  lifh'ent 
escheats,  only  we  have  no  andiority  to  compel  other  Uferentcrs  to  sell,,  which  would  not 
be  reasonable ;  but  I  thought  that  would  require  a  regulation  of  die  Court,  and  likewise 
a  proof  of  the  value  of  the  chance,  that  is,  the  value  of  the  lands  presently  payable,  the 
buyer  taking  his  hazai:d  of  tlie  liferent. 


4I<  SALE.  [Etcaix***  Nones. 


No.  1 0.   i  753,  Aug.  7.   Andke w  Gbay  against  James  Gray,  Miller,  && 

James  Gkat  exposed  his  lands  to  puUic  roup,  with  the  usual  ooiiditionsy  but  at  the 
same  time  gave  Miller  a  written  commission  to  offer  at  the  roup  the  length  of  8700  merksp 
and  that  he  would  take  them  off  his  hand,  (which  is  conunonly  called  a  white-bonnet) 
Andrew  Gray  oflered  at  the  roup,  but  Miller  was  preferred  as  highest  offerer.  It  being 
that  day  or  next  asked  by  his  neighbours,  bow  he  came  t6  olfbr^  since  he  had  no  money 
to  pay  the  price,  he  told  tliem  honestly  that  he  offered  by  oommissioif  from  James  Gray, 
and  shewed  his  commission.  Stfewart  also  was  present  at  die  roup.  Notwithstamfing 
whereof,  Stewart  in  foiu*  or  five  days  took  a  disposition  of  the  subject  from  James  Grayt 
and  was  infeft  Andrew  Gray  thereafter  sued  James  Gray  to  perform  the  conditions  of 
roup  to  him,  as  he  was  reaDy  the  highest  offerer ;  and  afler  that  process  MiQer  asugned 
the  articles  of  roup  to  Stewart  Then  ensued  a  submission  between  the  parties,  wherdn 
Miller  among  others  was  examined  by  the  arbiters  on  oath ;  and  he  owned  the  commission 
from  James  Gray,  but  said  he  had  also  a  Terbel  oomnussion  from  Stewart  to  offer  al  the 
roup.  The  submistton  expired,  and  Andrew  Gray  sued  all  the  three  in  Court,  and 
proved  the  fact  to  have  been  as  above  stated.  The  Lords  found  it  proved,  that  the  offer 
by  Miller  was  made  by  him  as  trustee  for  and  by  commisnon  from  James  Gray  the 
seller,  and  therefore  that  Andrew  Gray  was  truly  the  highest  offerer  at  the  roup,  and 
that  it  was  fraudulent  in  James  Gray  thereafter  to  dispone  the  lands  to  Stewart,  and 
found  that  Stewart  was  partaker  with  him  in  the  fraud,  and  therefore  found  both  James 
Gray  and  Stewart  obfiged  to  convey  to  the  pursuer  the  lands  on  payment  of  the  price 
offered  by  him  at  the  roup.  Nem.  eon*  Only  Kilkerran  doubted.  7th  August,  Adhered, 
And  refused  a  bill  without  answers. 


SALMON  FISHING- 


No.  L    1748,  (1746)  July  16.    ScoTT  against  Fulleaton,  &e. 

See  Note  of  Na  35,  voce  Jveisdiction. 

Na  9.  I748j  June  15.   Town  of  Perth  against  Lo&d  and  Lady  Gray. 

The  town  had  right  to  the  salmon-fishing  round  the  island  of  Sleples  as  old  as  Robert 
II.  in  1375,  and  have  immemorially  possessed  three  shots  on  the  north  side  <rf*  the  island 
without  any  person  interfering  from  the  north  side  of  the  river.  Opposite  to  the  middle, 
shot  the  water  was  on  the  north  side  foul  with  stones,  and  could  not  be  fished,  tiU  1741, 
that  the  tenants  of  Kinfauns  adjoining  that  part  of  the  river  deaned  that  water  and  set  up 
a  fishing,  which  behoved  to  interfere,  or  at  least  mi^t  interfere  with  the  town^s  fishing 
from  the  island  Sleples,  because  the  nets  of  both  must  canoon^Mss  the  idioic  depthof  fbe 
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river,  (X  they  would  catch  no  fish,  and  therefore  could  only  fish  alternately.  The  town 
thewfiwettfoed  ^edtaoMt  ef  the  emtnAye  right,  and  Lady  Gray  as  .proprietor  of  Kin* 
fauns  produced  a  diarter  i»  16T8ef  her  kndseictii  scdnumum piseorm  ni  aqua  de  Tay^  and 
likewise  of  the  barony  of  Craigton  with  certain  particular  salmon  fishings^  and  a  general 
cboise,  and  imdstedthat  alfe  had  right  to  fish  on  tlie  north  side  and  to  cleai*  the  ground. 
The  Lords  repelled  the  defence  And  found  the  town  has  the  exclusive  right  of  fishing  that 
plot  oF'Ae  river^  ytnlf.  Jwstio^Clfiflc,  Drummore,  Strichen,  Dun,  Shewalton.  Pro  were 
Minto,  Kilkerran,  Mcmade,  Tinwald,  Leven,  d  ego^  and  Arniston  in  the  chair.  Novem- 
ber 2d,  Altered,  and  a  proof  before  answer. 

/  ■  . 

No.  S-  1 752,  July  7.  FuLtBETON  AND  Colonel  Scott  against  Straltok. 

KnrKiBieft  stands  lofcfted  in  ^  firfimg  in  tbe  water  of  Norliie^  earn  ititrajbpntm  maris 
ftMrm  ^Mira  oppo^te  tx>  hto  own  lands  €i  Wardroperton  to  the  north  of  the  river,  and 
Colonel  Seott  is  tnfeft  in  tham  wiA  the  srimon  fishing  in  the  sea,  and  north  of  them  are 
the  pttnuer  Birattpn^s  lands  ^  Kirkside,  in  whidi  he  is  also  infeflt  with  the  salmon  fishing 
in  the  sea.  The  liver  haanowfdte^  its  eourse,  and  does  not  enter  the  sea  till  it  isoppo- 
&te  to  the  lands  of  Elirkude,  who  therefore  pursued  declarator  that  Kinneber  could  only 
fish  the  river  oj^xisite  to  lus  own  lands,  and  that  he  alone  had  right  to  fish  the  mouth  of 
theri^er.  Tbe  cine  lias repiMled  hf  lOkemui;  and  found  ^t  Kinneber  had  still  right 
to  fish  the  river  though  not  oj^posite  to  Us<»wn  lands ;  but  in  reqpect  tbe  pursuer  had  the 

right  of  .fishing  in  the  sea  ojyposite  to  his  lands,  and  which  sea  ve  reckoned  all  that  was 

ij.  .  •  .  ■'  • 

below  the  highest  flood-mark,  therefor^  we  found  that  Kinneber  could  fiab  no  farther 
down  the  river  than  the  lughest  flood-mark  at  any  time  of  the  tide,  and  that  below  that 
highest  flood-mark  the  pursuer  had  the  -right  of  fishing ;  and  this4XUQatructioii  of  the  sea 
was  founded  on  what  was  said  to  have  been  tiie  judgment  of  tbe  House  of  Lords  in  a 
q\iestion  betwixt  Duke  of  Gordon  and  Eail  c^  Murray  touching  the  Dnl^^s  tag'«net  fishing 
in  the  Spey.— 7di  July. 

Upon  advising  a  petiticm  against  the  interlocutor  between  these  parties  mentioned  supra 
7th  July  last  with  answers,  we  altered  that  interiocutor,  and  found  that  notwitihstandii^ 
the  change  of  the  course  of  the  river,  Kinneber  has  right  to  fish  to  the  lowest  flood-mark ; 
bat  found  that  when  the  sea  covered  die  channd  of  the  river,  Crkside  had  a  joint  right 

with  ham  of  fisUng  ojqiosite  to  fatsoim  lands.p^l7th  November, 

...  . . 


A 


SASINR 


•1  * 
No.  1.  ^  17S6,  July  8,    E^ftL  of  Suxherl^^d  i/gtamsi  Dukbmu. 

Tto  i-ords  rtfpdled  th^'dbJR^dnlo the  two  sasines,  for  they  found  that  the  act  1696 
akevad  «he  ac«  MM ;  «mI  tttey  diA  not  regiird  the  alleged  judgment  of  the  House  of 
Beers,  in  &e  aaae  of  Budnn  tod  Braco,  ifrfiich  was  not  btfore  them,  and  concerning 
which  the  partiesdidnot  agree; 
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No.  2.    1740,  Nov.  7.    Mr  Robert  Blackwood  against  The  Repre--^ 

SENTATIVES  OF  RuSSELL  AND  CoLVILL. 

A  PRECEPT  of  sasine  in  favour  of  certain  creditors,  and  among  the  rest  to  the  repre* 
sentatives  of  Andrew  Russell  and  Robert  Colvill  without  naming  these  representatives,.  • 
-^the  Lords  found  the  infeftment  qHwxd  them  void,  but  found  that  the  right  accresced  tc^ 
the  other  creditors  to  the  extent  of  their  debta. 

m 

No.  s.    1742,  June  28.    CoLONEL  Dalethple  against  Wallace. 

The  Lords  sust&ined  the  objection  against  Colonel  Dalrymple^ii  sasiiie  as  to  all' lands- 
not  specially  named  in  the  precept  of  sa^e,  and  sustained  the  objection  to  Mr  Wallace^s 
adjudication  toTestrict  to  a  security,  for  what  shall  be  found  truly  due,  and  found  that  Mc 
IJVallace  was  entitled  upon  that  obligation  only  to  so  much  South  Sea  stock  as  by  the 
subsequent  acts  of  Parliament  corresponded  to  L«300.  3d.  subscription,  Ck>!onel  DaLrymple 
proving  that  at  the  time  of  the  contract  or  within  fax  days  Mr  Dalrymple  was  entitled  t«i 
L.300.  Sd.  subscription. 

No.  4.    1 748,  July  5.    Sir  James  Campkcll  against  Lord  ERffKiHE*. 

Easj:.  of  Maech  having  given  a  charter  of  the  lands  of  Gargunnock  and  of  an  annual^ 
rent  out  of  Attoa,  to  answer  the  ward  duties  due  to  the  Crown  or  other  casualties  while 
diey  should  iail  due,  and  given  dispensation  for  takmg  infeftment  on  the  lands  of  Gargun* 
nock  for  the  whole,  and  in  the  precept  direction  being  given  for  giving  infeftment  per  terra  . 
et  hpidis  traditianem  upon  the  ground  of  the  lands  of  Gargunnock  ;— -this  dispensation 
was  void,  ftnd  therefore  they  took  a  new  infeftment  upon  the  several  lands.  And  the  ques- 
tion was,  Whether  they  oould  do  so  notwithstanding  the  restriction  ia  the  precept  ?  And  it 
carried  that  they  could,,  renii.  President. 

No.  5.     1750,  Jan.  11.    Wii.i.1  am  YovSGy  Supplicant. 

A  SASixE  being  registrate,  but  the  dericn^lecdng  to  «gn  his  certificate  on  the  sasin^. 
and  being  now  dead ;  therefore  the  party  applied  to  us  to  order  our  derk  to  collate  the 
sasine  with  the  raster  and  tlien  to  «gn  the  certificate.  We  ordered  precedents  to  be 
enquired  into ;  and  the  derk  reported  to  us  one  on  23d  February  1 745 ;  and  in  terms  thereof 
we  ordered  tlie  derk  to  collate  and  by  our  order  to  certify  the  fact  on  the  sasine  and  ngn 
such  ce^cate.. 

No.  6.    1750,  Nov.  17-    Ballakttne,  &c.  in  Lav auk^  Supplicants. 

Trsib  sannes  in  burgage  lands  had  been*  duly  record^  by  the  town-dork,  but  not 
marked  on  the  sasine,.  and.  therefore  they  prayed  warrant  to  our  clerks  to  coUate  thetn: 
and  mark  them  as  in  W.  Kirkpatrick'^s  ca^  and  others ;  vbut  we  tliought  our  derks  were-^ 
«Qt  derks  of  that  re^ster,  and  therefore  remitted  to  the  town-clerk  to  collate  and  mark, 
the  saainen. 
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No.  7.  1752^  Feb.  17.  Cbbbitoks  of  Young  of  Sommbrhouse,  Competing. 

LoKD  WooDHALL  reported  to  us  the  like  objection  to  WaddeTs  sasine  on  a  charter  of 
adjudication  which  made  it  the  first  effectual,  as  was  in  June  1741  made  by  the  feuarsof 
Kelso  to  a  saune  of  the  Duke  of  Roxburgh,  and  had  before  in  1730  been  made,  in  a  ques- 
tion  betwixt  Lady  Sindur  and  Sir  James  Stewart,  and  repelled  in  both  cases,  viz.  that 
the  notary  had  not  in  the  doquet  redted  the  number  of  leaves  in  the  sasine  in  terms  of  the 
act  1686.  But  as  in  1741  upon  examination. of  the  keeper  of  the  records  and  writers  to 
the  signet,  it  appeared  to  have  been  in  a  general  non-observance,  the  Lords  though  they 
thought  it  a  nullity  by  the  atatute,  yet  because  of  the  great  mischief  it  mig^t  occasion  on 
sustaining  the  objection,  they  then,  rolled  it,  but  agreed  to  make  an  act  of  sederunt  ta 
render  the  lieges  inexcusable.  So  in  this  case,  in  respect  no  act  of  sederunt  had  beeor 
made  and  that  the  keepers  of  the  general  roister  of  sasines  here  do  not  receive  sasines 
^where  that  is  neglected,  yet  because  that  is  not  dlterved  in  the  remote  counties,  thejr 
therefore  repelled  it  now  also ;  but  named  a  Committee  toe  preparing  the  act  of  sederunt; 

No.  8. 1 758,  July  27.  Ubquhabt  of  Meldrum  against  Officers  of  State. 

See  Note  of  No.  7,  voce  Pateokage. 

No.  9.    1758,  Aug.  8.    Campbell  and  Othebs,  Supplicants. 

-  ONthe  death  of  the  keeper  of  the  register  of  saanes  at  Dunbarton  some  sasines  were 
found  in  the  office  that  had  been  duly  recorded  but  not  marked  on  the  back,  and  two  not 
at  all  recorded.  The  owners  petitioned  this  Court  to  appoint  the  Sheriff-Cleik  to  mark 
the  first,  and  to  record  the  last;  and  we  appointed  the  clerks  to  be  interim  keepers  of  the 
record,  and  to  collate  the  sasines,  and  then  to  certify  on  the  back  as  we  did  11th  January 
1750  and  17th  November  1750,  {wfra.)  But  it  bemg  suggested  that  it  might  be  a 
dispute,  whether  sasines  not  recorded  within  the  60  days  would  be  good  against  angular 
successors,  and  therefore  proposed  to  reserve  to  tlurd  parties  int»%sted  all  objections^ 
the  petitioners  withdrew  diat  part  of  the  petition. 


SEQUESTRATION. 


No.  1.  1745,  June  14.  Cbbditobs  of  Yobk-Buildikgs  Company  ^i^{n^£ 

The  Annuitants. 

The  question  was,  Whether  to  sequestrate  the  York-Buildings  Company  estates  ?  The 
report  from  the  Ordinary  was  not  full  enough  to  give  judgment  as  to  the  sequestration ; 
but  it  beng  represented  diat  the  Company  were  in  use  of  setting  tacks  thereon  even 
before  the  former  tacks  are  near  expired,  and  that  to  the  prejudice  of  their  lawful  credi 
lors,  the  Jliords  discharged  the  Company  to  set  any  tacks^  rewU.  inter  alioe  Tinwald  ti  me, 
being  unprecedented. 
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No.  2.  17«4,  Jidy  5.  DotrGLAS^BXICT  of  PLENI3QCU:.STin9,  <]^J>I#/H(>GG. 

Txs  Locds  Aiubd»  tluit  ike  agkt«f  nncatijr  in  oaetlie^ifimetVteMnieiil  beiriucea 
^lill  aocBB»gte  <lfae  ptoiiuer  her  CBBW<fcMW  and  Mwgaeufc  Tile  ftceidcnt  saic^  if  one  wfaa 
«tt«]iot  aeflKtl<of  iun  were  coafeBied  a»  >eucb,  die  aKeeutrf  woidcL  wacresee  to  ihe  true 
■nureet  «f  Ieb,  ioi  ibe  |ienoD  eedfimicid  bebnred  to  eomrey  it  to-lifaii,  andlie  teemed  t«> 
Ik  «f  the  wne  oipinidii  'dwidd  mie  lie  'Coafirmed  «SMmtor  4eg(tMtentj(ry  upon  a  fbrgeA 
vbnuiMMMi ;  and  diey  all  Aoughtthe  oonditioHal  eunifuiatiBa  demended  moTeltjuotti^ 
ke.gnuited,  bang  like  a  opnditioiial  iidMe  AtfivdAolit* 

1^.  8.    1794>  Jtdy  IR    Dsatto  WiLflON  i;;§!«mf  Martin. 


The  Lorda  were  of  opinkHi  as  the  ConmiisBaries  had  been,  that  one  bemg  ecmfirmed 
executor  qua  neavest  of  kki  'who  was  i«lt  weaapot  of  to,  the  .congrmatJan  is  adt  Teal  and 
aull^  but  the  executor  is  obliged  to  denude ;  and  therefiw  in  ibis  loam,  thejr  raaiittad  to 
zne  to  hear  the  petitioner  and  the  »imdTip|^  nster  how  &ir  tbjy  wareuobl^god.to  deaiud^<» 

No.  4*    J7d^No¥.  7.     GBJObiM  HffmMt'^iMAn. 

See  Note  of  No.  )»  vo^A^lQWa^TH. 

No.  5.  nse^Jufyao.   (^ipgH)m0wScQiTT4igcm^Mutuj^ 

The  Lords  found  the  Lady  Blair  was  fiar,  and  that  the  heir  of  the  marriage  nnght 
gratuitousfy  alter^  and  indeed  the  case  was  in^  effect  the  spme  as  thai  of  Elchieihiels^ 

(Edgar  sgamst  Maxwell,  No.  6^  w/ro^)  9th  July  173&—Jul7  aoth^  The  Lords  adhered. 

» 

No.  6.    1786,  Jufy  29.    Edgae  c^^nst  Maxwell. 

The  Lofds  (band  that  the  son  of  the  second  marriage^  could  gratuitously  alter  the* 
lestination  inutile  eootmet  of 'marriage,  and  I'epelled  flie  dtfence  that  there  was  no  tide 
made  to  the  contract,  in  respect  of  iiie4m8>swi^*Aat4ie  made  a  title  to  tfie  estate  ashdr  of 
the  investiture,  6th  July  X%36.~28th  Ji%^  Hm  Lardi  adhased  toiiie  inlsripeatar  of 
6th,  but  superaeded^d]l  November  as  to  the  lands  in  whidi  fia^.SBid^  A  ksMwhir  Mm* 
ston  were  not  infisft.  Slst  Jvly  1788,  The  Lmb  Ibund  dtet  GMin^Jjoha^tonr^asrvise 
S9  heir*raale  to  Alexander  hisialbsr  did  not  vest  ininas  IIm  fl|^  o(  the  proconrtflnyin 
Alexander's  contract  of  marriage  with  Ins  first  wife»  nod  ihsi:  tfiswiwT  £dgar  might  yet 
serve  heir  to  that  procuratoiy. 
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Ne.  %    1788»  Dec  19.    Crsditom  ^r  Newlaw,  CQmpet$$ig^. 

Tffft  Lord^  jce^oly^  to  lay  aidde  all  the  ob)^ioii^.of  rf«  juiicaia  on  .eitho*  iude,  and 
frat  fiwod  Ihat  Charlei  Murray  the  son  might  adjudge,  being  wmdnatim  substitute  in  the 
bond  df  OQKToboi^tiany  withput  serving  heir  to  his  father  in  that  bond.  Some  of  us  initr 
|im  ^p  doubted,  b^oaqs^  if  l^e  father  had  taken  infeftmeqt,  we  agreed  that  a  serrioa 
pcyuld  haye  beeo  oeQeswy^  aiid  I  oovU  not  see  that  the  taking  or  not  taHing  a  sasine 
fovld  Jdfer  the  point  of  law.  Whether  it  was  nece98ary  to  make  up  a  title  or  not?  Vid£ 
PirlttQD^s  Douhtimd  StuiKrti's  Answers  Dt  FeoJLjHMm.  &c.  Ques.  9tb.  Januaiy  6,  Thf 
l^fifis  repotted  .9  redaiming  bill  tp  the  Ordinary  to  the  end  that  the  whole  cause  ipight  bo 

Na  8.    }7S9|  Jim.  9.    YoB&BuiLDiNGs  CBtEditors,  riz.  Dukb  of  Nor- 

jpoxJKi.  &c.  against  8m  Williaii  Billi^bs. 

"See  Note  of  No.?l,  voce  Adjudication.     The  case  referred  to,  (Duke  of  Norfolk, 
&c.  i^ainst  Annuabents,)  is  mentioned  14th  November  1739,  thus : 

fil^imA  >4iat  ^  trwteca  imist  take  l^.^y  to  produpe  the  whole  umiqity  bonds  granted: 
^«hftb|ir  Ip  the  .peaspps  c<41ed  or  not,  !ss  they  did  9th  Ja;nuary  la^t,  but  upon  a  proposat 
MldkrffQOi  rth^  |3|ir>  they  remitted  to  the  Ordinary  to  hear  them  on  that  proposak 

K^.  '9.    1*941,  JuJ^  &     Laing  against  Njccol. 

See  Nqte  of  Na  4,  voce  .AssioNATtoif. 

Ko.  IQ.  }.74<2^F«b-  20.  GoEDOK  of  Pitlii|r|^  agaimt  Goedon  of  Tichmurie, 

See  Note  of  No.  7,  voce  Passite  Titlf. 

No.  II.  1742,.  June  17.  Crkditors  of  Mb  MxjmixY,  Conq>cting; 

Ma  CHAi.iii;iis  bein^  decerned  executor  in  the  Commissmy  Court  of  St  Andrews, 
Within  whigh  Mr  Murray^s  dweHing-housc  lies,  and  where  he  kept  a  farm  and  labouring 
servatits,  a<id  resided  there  vfk  time  of  vacance,  but  had  a  house  in  town  where  he  residoJ 
HI  time  of  Ses9ioii ;  and  than  Mr  Bliur  having  served  an  edict  to  be  served  here,  Mi* 
Chalmers  oppo^  it;  and  the  question* wSs  which  Commissary  should  bepivferred  ?  The 
Commissary  of  St  Ajidrews  was  preferred,,  and  the  edict  before  tlie  Commissnnes  of  ^ 
Edinburgh  advocated  and  remitted  to  that  of  6t  Andrews,  as  we  found  formerly  in  th<; 
cose  of  Lord  Eammer^hamVCccditors^  8^  June.— '17th  June,.  Refused  a  reclxiiining  bfil> 
without  answers. 


No.  I2s    r74i9,  JAine  88.    G9i«r  against  John  and  Patid  Scott* 

Ih  llttl'  iaatt  of  Haddapwak^gianted  bond  ffNr  love  and-forvii^  fqir  h*lQOQ  ,tP  jf^^op. 
0|giliW*4PifiM)£<P«ri4  firimiwd  Ihe  ^Mdwii  qf  rh»t  miixwyj  fvjiin  f%ilifig  Sbe  .g^jjUwij 
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of  any  other  marriage,  excluding  all  her  other  executors  or  assignees,  payable  at  Mardn- 
mas  1712,  but  aedudh^  all  diligence  for  payment  or  security  of  it  during  the  granter*fl 
life,  but  fMrejudice  to  him  to  pay  the  whole  or  a^y  part  he  should  think  proper;-— and  w 
case  of  the  wife^s  death  without  children  then  existing,  declaring  the  bond  as  to  what 
should  not  then  be  paid,  to  be  void  and  null,  and  excluding  the  husband^s  adminis- 
tration, because  it  was  alimentary  for  the  wife  and  childrens  support  and  subsistence. 
The  wife  died  in  1713,  leaving  one  daughter,  who  died  in  1716,  without  making 
any  title  to  the  bond.  Hedderwick  died  only  in  1735,  and  no  demand  made  on 
the  bond  till  1*1  AS,  when  David  Grim  was  served  heir  and  decerned  executor  to  hisf 
daughter,  and  sued  Hedderwick'^s  heirs  for  payment  The  defence  was  that  the  bond 
was  gratuitous  and  alimentary,  not  exigible  during  the  granter^s  life,  and  all  executors 
and  assignees  other  than  the  children  of  Jean  Ogilvie  excluded,  and  therefore  Jean 
Ogtlvie  and  her  child  having  both  failed  long  before  Hedderwick  the  bond  became 
extinct  Sdly,  That  the  daughter  had  made  no  title  to  the  bond,  and  therefore  the  pur- 
suer had  tio  right  as  heir  or  executor  to  her.  Answered  :  The  bond  could  only  become 
void  in  one  event,  Jean  Ogilvie^s  dying  without  children.  To  the  second.  That  the  child- 
ren of  that  mariage  were  not  substitute  to  their  mother  but  re  et  verbis  conjuncti  with  her, 
et  concur 8U  tantum  partes  fecerurU.  The  Lords  on  my  report  first  found  that  the  bond 
subsisted  notwithstanding  the  predecease  of  b%th  mother  and  daughter  before  Hedderwick. 
This  found  by  the  narrowest  majority  six  to  six,  the  President  beingoneof  the  six  against 
the  interlocutor  and  so  not  counted.  Next  they  found  that  the  daughter  had  right  to  the 
bond  without  any  title.  This  was  found  by  a  pretty  great  majority,  though  Kilkerran 
who  was  for  the  first  interlocutor  was  against  this,  at  least  .would  not  vote.  So  that  if  a 
vote  had  been  put  on  tlie  whole  case  the  defendftrs  must  have  carried  it  But  I  own  I 
was  against  both.  I  cannot  understand  the  re  conjunctu  While  the  children  lived  with 
the  mother  they  would  no  doubt  be  alimented  as  she  was,  but  suppose  them  married  or 
out  of  the  family  in  her  time,  they  could  take  none  of  the  money  from  her  during  her 
life. 

No.  IS.    1 752,  Nov.  1 7.    M'Lachlak  against  Campbell  of  Skirrane^ 

Ik  a  competition  between  these  parties  for  the  salmon  fishing  in  the  water  of  Add,  upon 
mutual  defclarators,  Skirvane  produced  a  disposition  in  1717  of  the  hnds,  inter  alioj  of 
Diinadd,  with  the  salmon  fishing  and  other  fishings  on  the  water  of  Add,  by  Lachlaa 
M^Lachlan  of  that  ilk,  which  was  admitted  to  be  intended  of  the  superiority  of  the  lands, 
which  had  been  before  feued,  and  the  feu-rights  expressly  excepted,  with  infeftment  on  the 
disposition.  Dunadd  again  produced  a  precept  of  clare  constat  to  one  of  his  predecessom 
by  Lachlan  M^Lachlan  of  that  ilk  (I  suppose  the  same  person)  of  these  lands,  and  per 
€xpressum  of  the  salmon  fishing,  but  produced  no  charter  nor  ancient  right  nor  no  sasine 
on  that  charter,  which  were  said  all  to  be  lost  In  the  Outer*House  an  act  was  pronounced 
for  both  parties  to  prove  possession,  and  for  Dunadd  to  produce  his  other  rights.  He 
proved  possession  to  preserve  his  right,  but  as  he  produced  no  one  infeftment  we  pre- 
ferred Skirvane,  3d  July  last  But  Dunadd  reclaimed  and  produced  further  the  extract 
of  the  sasine  1696  on  the  precept  of  clare  constat.  His  petitioa  with  answers  coming  this 
day  to  be  advised,  the  President  was  of  opinion,  that  however  the  precept  of  ckre  and 
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sasine  might  be  good  against  the  granter,  yet  it  could  not  be  good  against  nngular  sue* 
eessors  deriving  right  from  him  even  after  the  precept  and  sasine  upon  it^  and  that  Skir* 
Tane  was  in  this  case  preferable  to  IXinadd  though  he  purchased  from  the  granter  of  that 
precept  more  than  20  years  after ;  which  appeared  to  me  very  singular,  and  therefore  it  is 
I  mark  it.     But  the  Court  was  of  a  different  opinion  and  preferred  Dunadd.^ 

No.  14.    1759^  Aug.  10.    Angus  AND  Jean  Beodie  ^atn^t  J.  Stephen. 

TuxtE  Brodies  complained  to  us,  that  after  they  were  decerned  executors  qua  nearest 
ef  kin^  Mr  Stephen,  Commissary-Depute  of  Murray,  refuses  to  expede  the  confirmation 
unless  a  party  would  make  oath  and  confirm  the  whole  inventory ;  but  on  serving  thc- 
comphdnt  they  compromised.  He  confirmed  the  testament,  and  they  passed  firom  the 
complaint,  except  as  to  their  expenses :  But  as  he  refused  to  pay  them,  they  served  the 
complaint  again,  which  forced  him  to  put  in  answers,  wherein  he  justified  his  former 
reftisal,  on  pretence  of  the  interest  and  security  of  creditors,  whereof  he  himself  was  in  tliLs 
case  one.  But  the  Court  found  that  he  had  done  wrcmg  in  refusing  confirmation,  and 
therefore  found  him  liable  ia  expenses. 


SERVICE  OF  HEIRS. 


No.  I.    1786,  Jan.  8.    Colonel  Ebskine  against  Sir  J.  Blackadder; 

TuK  Loids  found  the  proof  for  Cok>nel  Erskine  more  pr^;nant  for  proving  that  the* 
defender  is  not  grandson  to  Sir  John  Blackadder  of  TuUiallan,.  than,  the  defender's  proofs 
that  he  is  his  grandson,  and  therefore  redin^  the  defender's  service. .  In  the  same  cause 
one  John  Blackadder  was  found  a  false .  and  perjured  witness,  and  ordained  to  he  im^ 
prisoned  till  the  21  st  instant,.ai»d  then  to  be  carried  to  the  Crosfr  with  a  paper-h^t  with  tbe- 
inscription^  <^  John  Blackadder,.  foe  the  crime  of  peijuiy  i?  and  his  ear  to  be  nailed  to  a 
post  for  an  hour,  and  then  to  be  dismissed ;  and  die  Magistrates  ordained  to  see  the  sen- 
tence put  in  execution ;  and  he  was  further  declared  infamous,*  and  his  moveables- 
esdieated  to  his  Majesty's  use. 

No.  2.    1788,  July  21.     Edgar  r^iiwf  Maxwell.. 

Sec  the  Note  of  this  cade.  No.  6,  voce  Sjcavics  and  Confirmation. 

No.  8.    1742,  Feb.  5*    The  Cii£Ditor3  of  Bikkuili.  offainst  The  Heirs- 

OF  Mr  George  Ayton. 

The  Lords  sustained  both  defmices :  The  first,,  on  the  ezheredation  or  exdusion,  ioi 
respect  the  next  heir  after  her  was  expressly  called.  2dly,  The  negative  prescriptionA 
both  of  90  and  40  years  t^  for  we  thought  the  service  not  ipsojurt  null. 


No.  4.    1 74*,  Not.  6.     Mb,  William  Steel  against  Weik. 

ilrkis  raised  brieves  for  Mrvlhg  Mi"  Wdit  fk«  M^kMfltai.  fSikA  {M^eMft^  l»  biS  df 
^voc^on,  which  Btthneriirio  {)ass«4.  W^  pt^^s^nted  a  Uit  c6lttl6Yithig  to  iidfMit^  firMt 
the  Magistrates,  aiid  praying  r^cM  Id  &^  Ai^toei*s^  tt&d  t6  Mm^  li^M»or^'*^#liifch  ^  Lofdff 
granted  Saturday  last  Steel  this  day  reclaimed,  and  said  it  was  against  fornix  which  we 
ah  agreed  to  refnse ;  but  wis  grfttited  Mte  ^^Xk^jbtt^  H^  reo6^r  W«  Witlt  te> be  itfportbd 
before  the  macers. 

No.  5.    1 749,  June  9.    !Mbs  Seton  of  Touch  against  Sib  HE!<;rRY  Seton.. 

Srton  of  Touches  estate  bein^  by  the  Irivet^titires  %ci  heir»^ttMfe,  AreMbritI  S^eon,  iii 
his  contract  of  marriage  1721,  detis^  it  «e>  Hie  beli^  Whsttsbet^  ^  ^M  nOitnkgei  Md 
died  leaving  ft  son  and  daughter.  Hh  sb^'s  tuMs  ^ti^  bfUfi  faeil*  df  th^  iSnAeen  imm^' 
titures,  on  which  he  was  Meti  And  died.  Ri#  msttf  totiM  Mt  iKtve  h^  of  th«  iiitts^tiw' 
tures ;  and  her  lawyers  doubifcd  whetb^  Afe  fittbdrV  pM«Stt^at^  6f  ftslgflatioift  €»eM* 
lawfully  be  executed  after  the  fee  wa^vested  in  the  Am  by  <lle  se^iee,  llnd  flierefel^  ramd' 
reduction  of  the  son^s  service  and  infeftment  on  minority  and  lenon  against  Sir  Henry 
Scton  the  heir*male,  which  Dun  reported  to  us  for  advice,  though  be  declared  he  had  no 
difficulty  to  reduce.  I  thou^t,  though  the  procuratory  could  not  be  executed,  and  that 
the  pursuer  should  be  forced  t6  ddjudge  in  ifnplem&nt  from  the  heir-male,  that  was  no 
sufficient  qualification  of  lefflon  to  the  minor,  to  induce  us  to  reduce  his  infeftment,  and 
make  him  die  in  the  state  of  apparency.  The  President  was  of  my  opinicm,  but  sud 
further,  that  it  was  no  question  at  all  that  the  pracuratory  might  be  yet  executed,  as  was 
done  every  day,  and  particularly  by  himself,  and  that  judging  otherwise  would  make  a 
great  confusion  in  numbers  of  latad-rights  in  l^ootland.  Tbete  ^irnB  but  n  ^ibort  tteMorial 
^vea  in  to  lis,  and  we  agreed  fiot  to  receive  k  in  thitt  sbap^  for  adtiti^  fkdt  «t  aH,  'tf  the 
pursuer  should  msist  for  it  without  fbll  inforftiatiotls ;  Md  tfae  FfeMmt  sdtiled  Mr  Fer- 
guson for  the  j^tirsuer  not  to  inri^  iot  it. 

No.  6,    17^2,  June  12.    AKi^,  &c.  LakDales  against  LaKbalss. 

AxBftEw  Landales  held  his  limd  Ward  of  Gibson  of  Durie,  and  in  1667  was  infeft 
in  them  to  him  and  liis  heirs  of  his  then  marriage,  whom  failing,  to  his  b^s  and  assig- 
nees. In  1686  he  disponed  them  to  his  eldest  son  David,  and  in  1719  David  bargained 
with  his  superior  to  change  the  ward  ifito  fcfui  and  at  the  same  time  he  gave  Durie  the 
benefit  of  some  water  in  his  ground  to  serve  Durie's  coal ;  but  instead  of  getting  either  a 
charter  of  'resignation  or  a  precept  of  dare  constat,  h6  got  a  charter  redting  the  agree- 
ment to  change  the  holding,  that  David  was  eldest  son  to  Andrew,  and  that  he  had  got 
iHie  disposition  1686,  and  therefore  grants  the  lahdft  to  be  held  feu,  to  D^vid  ill  liferelit, 
and  to  Andrew  his  son  in  fee,  but  reserldng  power  to  Dtfvid  to  sell,  annailzie,  or  contract 
debt,  ftc— and  of  th^  same  date  he  grants  the  obligatbn  to  Durie  concerning  the  waltr^ 
writteii  by  the  writer  of  the  charter,  at  least  by  the  inserter  of  the  date,  witnesses  names 
and  designations,  (it  being  written  by  faos  servant^)  and  signed  before  the  same  witnesses ; 


alvif^ili^lt^tetf|e|^wt^1^  wkfmjmvw  ii?»  rt»tif»c<i  Xn  172C  Ai4vew4MipMiil4lie««l^ 
je«3t4o:<ifo«>U  if«torB,:«^  liM  >b66p^lMii  fiilher  Da¥id»  infhddkd  tdne'^neafter^  imvimg 
Tbo«f«i»  ^fM  of  «t«Wo«d  Bumriligei  ThefltftecB  took  ii^flmtet <m  dnar  faNithorVi db» 
yMtion,  A]»d  Tho»a9i  M^liiqttieg  wtifttmgwineajft»  mnrfd  teir  t#i.  bb^inirtifiaier  Aiicbeiir 
9f  ibeln^Niltitwe  l^7^r^94A/fgtBnd  to  |KS8teaiion.  Tbe  €igt)sn  ^vmt  ^iia  /fp  nHAovn^ 
Md  he  i!«|»eq|$  li  ffedtldjtti  f^^riqftftoeot  171ft,  Cind  4i8p»nti^  attd  ^nMteioUt  by  his 
hPOthar  Anehtwr  >o  hb  tJatew'j  ■!  ntri  Ae  iMiie<bdB^  ge|)«rted  tofia^li'DtoeiolNrteC,  we 
^HPniiled  *  fatHriiV  ib  tMseiiae^  -aail  ff^  htMd  k  tm^  4^s.  Tiro  lyicftioils  oocuifnd ; 
6ral«  iwdttiig tfe-ifembl orntl liglit;  dit  iMbcmd^  ttondutag  Ike  f^eraQwil  i^t lijr  die 
twpomtim  bf  ^ fyt^  Aafirmfrio  B$M  in  1686.  With  restie&llo 4b« fiiM,  it  was ob* 
wmd»  that  tfae icydW ]%ht  was tiodotibtedlj «s ^t«miKMr  jbcemciof  Afldmriitt  1711| 
ttad  asdiat  was  naiAtradbartarof  laagnatiai^  thbv^  it  meotioiied  diedisposition  I6S6^ 
aor  u  pptoepL  «f  dfarr,  ihoi^  it  aaantioiied  Datid  bein^  Andrew's  eldest  son,  it  could 
not  tsansmit  Ae  ieodal  trighfc  to  David ;  that  not  onfy  M  rengnatioii  was  idade^  biit  it 
does  not  appear  iran  tkb  charier  diat  the  dispositioD  eolitainad  any  pDeuntol^;  and  re* 
«gnaltan  is  ncoesauy  ;  ithiBt  tiii  the  9fith  act  1608^  eren.'lihe  ptoenratorj  eauU  net  be 
ecceouted  after  the  death  of  die  greater  cr  ledeifer^  atal  tt>-dnb  day  a  afaapdar  sueoeaMe 
cannot  be  infiBft  by  the  aiq»ior  one  disfmsidcin  withent  apfboariiary,  tmltasbe  edjtidge 
in  implement,— »not  even  by  the  late  act  of  Parliament  that  authorizes  summary  homings 
at  a  purchaser's  instance ;— «nd  as  to  the  second,  the  diarter  does  not  bear  that  David 
was  heir  of  the  last  investiture  to  his  father,  though  it  calls  him  eldest  son,  which  did  not 
make  him  heir  in  these  lands,  without  adding  that  he  was  die  eldest  son  of  that  marriage ; 
and  supposing  it  had  called  lum  h^ir  of  that  marriage,  howevor  it  might  have  been  sus» 
tuned  as  a  precept  of  dart  eomUU  had  it  been  only  in  favour  of  David,  agreeably  to  the 
case  20d»  Januaiy  1666{^  Lnrd  Renten  Jigaiast  Feuars  of  Cddii^tfaMi,  (Uier.  No.  t5» 
p.  16,473,)  but  here  the  fee  is  not  given  to  David  the  heir,  but  to  Andrew,  who  was  not 
heir ;  and  no  authority  could  enalxle  the  superior  to  give  t!he  fee  that  was  ttt  ktrtiitatt 
Jcuxntt  of  old  Andrew  to  his  grandson  young  Andrew,  ^ho  was  hot  heil*,  n6r  ever  could 
have  been,  having  died  before  his  father  David ;  that  David^s  express  consent,  eveii 
diough  it  had  been  in  writing,  eould  not  do  it,  (though  a  charter  a  non  itmino  may  be 
good  if  given  with  tlie  consent  dt  the  t>eru«  imtdimi)  because  David  never  had  the  fee 
established  in  him.  Cnug  affirms  that  in  these  precepts  of.  c&zre,  even  the  destination  of 
succession  firam  heirs-male  to  heirs  of  fine,  aut  viet  tefM^  caAnot  be  altered,  and  much 
less  the  immediate  property ;  and  it  cannot  be  maintained,  that  a  charter  by  a  superior  of 
lands  in  hggreditaUjataUe  at  his  deceased  Taesal  ta  a  stranger,  though  with  c^Ment  of  die 
apparenuhmr,  will  transmit  the  hmtdUa§  jac€n$  to  such  third  party ;  and  wheseas  the 
case  30th  December  1724^  CuUneson  against  Cubbieson,  was  quoted  for  the  sisters^ 
where  one  hasring  purchased  hmds  to  lumself^  his  hdn  and  asngnees,  to  be  held  of  the 
dispooer,  afterwards  took  the  charter  to  himself  in  liferent,  and  to  one  of  Ub  sobV  in  feiv 
which  the  Lords  sustained,  tbe  difference  was  observed,  that  diere  no  el^ectioA  eaald  be 
made  to  the  feudal  right  in  the  son,  because  notwithstanding  the  personal  dispositieB,  the 
property  remained  with  the  disponer  till  the  charter  was  granted,  and  saans  upon  it,  atid 
all  the  quesdoa  was,  Whether  the  charter  could  be  reduced  as  cooliary  to  Uu  ebUgatioo 
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to  the  father,  nd  widiout  his  onuent,  ^md  as*  tiJereWas  ^tAidottfated  evidcnoft  -({iVMi'  iif 
the  iktbei^B  oansent,  who  might  have  destroyed  the  perioad'  dbpoatio%  Iddf  %te  cfmrtef 
and  sasme  would  stall  b«ve  been  good,  the  ehaiter'  could  lust  juMl^^-te  Mchibedi^ 
whereas  here  the  olgeotion  is,  that  neither  David  the  appaa^eiit4»eir,'  nor  'Durie  the 
superior,  had  the  feudfli- right  that  was  in  Andrew  th^faiiier^  or  could  convey  it 
to  any  third  party  till  it  was  first  estal^sbed  in  D0vid'as-li^nr''tO'  his  fath^t 
and  with  I'espect  to  the  personal  dispontion  1666,  though  David  m^t  have  ooiu 
loeyed  it  to  Andrew  his  son,  yet  he  cocdd  not  do  tS  wtdiout  some  writing  under  his 
hand,  and  his  acceptance  of  the  charter  fiom  Dune  never  could  have  the  eflfect  of  coo^ 
veying  to  Andrew  that  disposition,  or  enable  him  as  assignee  to  i^-  oraow  Usttstenrtb 
resign  it  in  the  superior's  hands;  that -the  act  1693  requires  the  ndtary  in  his  ittstinneul 
ef  rengnatiRm  tosetfurdi  the  rerigner's  right  to  the  proeuiatory,  whiether  heir  or'aaiignee^ 
and  no  netwy  could  do  so  upon  these  implied  conveyances.  Two.  several*  questions,  were 
put  First,  it  was  found  that  Andrew  the  son  had  no  feudal  or  real  ri^t  to  the  lands  ;«-• 
and  next,  that  die  disposition  1:686  was  not  conveyed  to  him*.  Some  of  the  Lords  were 
of  very  diffierait  opinions  in-  both  ^-^-^particularly  Dnima!iore«  He  spoke  against  both, 
and  voted  against  the  firsts  and  at  last  agreed  to  the  second,  ia  whid>  li^  my  greatest 
difficulty.  Murkle  was  dear  ibr  the  first,  but  was  against  the  la8t^**-«S9th  January^  IjtAk 
June  Adhered.    The  President  dear^    Rtmt,  Drummore,  Kjlkerran,  a  Karnes^ 
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Noi  t.    1 784,  Nov.  97.    Gaeden  against  The  Earl  of  Abovne, 

Th£  Lords  found  the  servitude  upon  the  woods  a  predid  servitude,,  and  may  be  con- 
stituted  by  a  pononal  declarator  with  possession  even  against  a  singular  successor ;.  and 
remitted  to  the  Ordinary  to  hear  uponthe  other  points,.  Whether  Huntly,.  the  Crown^s 
ward  vassal,  could  constitute  a  servitude  so  as  to  prejudge  the  Crown  when  the  lands  re- 
turned by  forfeiture  ?  Sdly,  Whether  immemorial  possession  will  prefer  retro  f 

No.  2.    1741„  Dec.  IK    Bi&vcB  against  Colonel  Dal&ymfle. 

The  Colonel  had  a  gathered  dam  for  draining  hiis  coal',  whereof  a  part,,  as  wdl  as  of 
the  dike  that  kept  up  die  watery  was  on  Mr  Bruce^s  grounds,  and  had  been  so  more 
than  40  yearsj  only  the  dike  was  then  but  three  feet  high,  and  covered  little  of  his 
ground ;  but  as  the  caul  to  the  dip  required  a  greater  force  of  water,  the  Colonel  at  di& 
ferent  times  within  the  40  years,  brought  in  water  firom  diffarent  grounds,  and  raised  the 
dike,  so  that  it  is  now  three  eUH  high,  and  stretches  much  further  on  Bruce^s  ground,  as 
the  dam  also  covers  much  more  of  it^  but  I  believe  he  does  not  yet  lose  an  acre,,  and  the 
ground  I  6U{^)06e  not  very  valuable.  Mutud  declarators  of'  immunity  and  servitude 
being  pursued,  the  proof  was  now  advised.  There  was  litde  question  that  a  servitude 
constituted  by  prescription.  The  quesUon  was  only  as  t9  the  mocfu^,  Whether  the  dike 


ought  to  be  xeduoed  tor  ituilmi/kt  it  waft  of  40  yeais  ago^  <Mr  if  die  raising  it  higher  fionft 
time  to  tane,  though  within  the  40  yeMB  (at  one  of  which  Mr  Bruce^i  tenants  assisted) 
was  sufficient  evidenee  dttit  he  had  a  right  to  raise  it  to  any  height  necessary  for  draining 
his  ooaly  thoii{^  thcvtbt  fUn  no  other  obnstitution  of  the  servitude  than  prescnption,  and 
tliough  tfaesp  heigiteluiigs  were  ooeasioned  by  bnai^ng  in  mate  watei^  ?  Th6  Lords  found 
t^t  Cdflnel  Dalr^aqfflehaa  i%ht  to  have  a  resertcMr  of  water  sufficient  for  draining  his 
colliery^  and  :tbcrdbfe  to  '<bntinue  his  dam^dike  of  the  h^ht  it  now  is  of.  The  int^ lo» 
eutor  seeoa»d  prcftty  unaniincms.  I  obs^red  none  i^nst  it  but  Royston  and  myself^ 
:Noviember.    IMi'SMendb^)  Adhere. 


No.  3.    174^  Nov;  28:    Tfis  Eael  OF  Breadalbane  against  Men^ies. 

The  Lords,  21st  December  last,  found  that  Culdares  having  a  servitude  upon  the 
forest  of  Mamlom,  and  having  also  a  shealing  (Benecastle)  properly  belonging  to  himself, 
that  he  could  not  set  his  own  sheaiings,  or  otherwise  use  the  grass  of  them  than  for  main* 
tenance  of  the  number  of  cattle  we  found  he  could  hold  in  winter.  The  question  was 
again  brought  before  us  by  a  reclaiming  bill  and  answer,  and  the  Lords  adhered.  Kil- 
kerraa  and  Murkle  did  not  vote. 

No.  4.    1750,  Jan.  12.    Kincaid  against  Sir  James  Stirlixg. 

.•..1*1  '  .  - 

Sut  Jaues  built  a  hnt^aiU- with  a  dam  quite  across  ;a  rirer^  .betwixt  his  lands  and 
Kincud'^s,  and.iested. the  eai,  of  it  on  Kincaid*s  land,  who  sueA  Un.  to.remove.it.  Hia 
defiNice  was,  Ihat  he  did  it  with  Kincaid V  consent ;  and  mi  .a.  pfidof  allowed,.^  proved  that. 
hefaidtoSmsiiM^lhalif  he  wott^  towhidi 

the  Qltier  answered^  W)d&  well ;  that  fae  built  the  aoiU  and  dam  without  olfetticm  from. 
Kii|c|Md,.tbQii^.  within;  sight  of  his  home,  but  who  was  opninod  with  die  gout,  and  who 
lent  Um  tools  when  at  die  work)  and  afterwn^  sent  hot  to  dress  at  the'miU,  whicfa 
seemed  to  amount  to  a  aoa  rtpiignaiitia ;  therefore  the  question  was.  Whether  he  eouU 
BOW  oblige  him  to  take  away  the  dam  ?  Kincaid  insisted  that  this  was  no  consent,  and 
that  he  had  other  places  to  build  on.  ddly,  That  servitude  cam^t  be  Constituted  without 
writ,  nor  proyeable  by  witnesses.  Sdly,  That  if  he  had  consented,  yet  till  writ  there  is 
keu»  pmiiientia.  On  the  other  hand  it  was  contended,  that' 'Kincaid  was  barred  pereonali 
exceptikme.  But  it  carri^  tooblige' Sir  James  to  takeaway  the  dain^^^Sltd  November 
last;  WSft  thts'daykW  long  debate  we  ttdtiered,  renit.  President,  Mikon'y  Drummore,  &c. 


No.  5.    i';f5i,  Jan.  ift.    Mr  Al£x\NB£R  Ross  against  Bjos$. 

Alicxakdee  Bosspurchased  the lands/of  Little:Dean,  and  waa^making improvements 
by  indosing,^  which; we$^.  sto|ipedf )>y  PriesthiH  as.  heatij^r,^  Mdkle  Peaii,:  lyi^g  on  the  north; : 
who  claimed  a.  s^rvituf^  ^  ft  road  through  th^se  inclosure^  for  carrying  t|ii^  (sCi.  frcHn 
a  muir  south  of  Little  iPeanj^  belonging  to  the  estate  of  Balnagowan.  Qn  a  jNi^oof  ..allowed 
to  either  par^y^ it  appeared,  that  the  heig^tora  fti|d  possa^sorf  of  Meikle  Dean  had  been. past 
mempry  of  man  in  the  unintpir^ppted  pcMsesaion  of  that  road, .  and  of  casting  turf  ii^  that 
aauir>  tiU  Mr  Ross  began  to  make.the^  inclosares,  which  the  defender  imi^iediat^ly  in* 
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ttppqp^di  and  k  aba  i|ipMre<l  <faii4  klMulMolfa^iM4'tlMiivithaBy  toirtaUec^ 
TcnielMgif  be  could  use  to  4>l$  mtur.  Oa  ihe  other  heiii>  XIr  Btoe*  pto?ad  by  deciMieiite 
»  tmiuiie^  theft  tbe  beri(boe»  of  Meikle  De«^ 

164i5^  ^whieb  we» noft  teckemed  till  IftU)^  tbet  Bnl>iHj|MH»»  mkitikBmtkmim^  tfaddw 
wvereef  wdtented ;  etid  tfuit  eAer  fedcmptml  Ibe  bentereafi  Meilde  Seeii  gatm  tucbef 
l^ittleDMatiU  1796)  efter  wbioh  &i>  aowej^eeie  lbftbevterefiUNleOMtt|^^ 
wlf  ^  bui  tberefifter  till  1744  ckbev  tfie  heritor  «r  talent  mi  Meich  Head  hfed  a  Iceae  off 
t^  pert  <rf'JUtlleI)au»^«0e  the  Mad  wes.  U  elan  i^eeedlhat  MdMrJOeaMMnw  hcdie 
of  Munio  of  FouliB,  and  it  did  not  appear  fjnm  wbontfte:  pmtim^  it;;,  and  nMirti^h 
the  pursuer  admitted  in  the  act  that  it  alao  was  once  part  of  the  estate  of  Babii^wan,  yet 
i|ow  be  diqpilM'.  it  Tfae  questkxr  at:  adrisiag  irtu^.  Whetbtt  tbe  pogSMita  fy  the 
heritor  and  possessors  of  Meikle  Dean  of  a  ipad  through  little  Dean^  was  sufficient  to  con- 
stitute a  serritude,.  notwithstanding  the  rights  they  had  all  that  time  ^ther  of  wadsets  oc 
of  tacks  to  Littk  Dean  ?  The  Court  thought  that  40  years  possession  in  that  case  would 
not  be  sufficient  when  the  beginning  cf  the  possesaon  did  appear ;  but  that  immemorial 
possession  whereof  the  beginning  neither  did  nor  could  appear  was  sufficient^  and 
tliat  their  possession  must  be  presumed  retro  ;  because  tbou^  the  posaesaaoa  had  beetv 
more  than  500  years,  it  must  be  impossible  to  prove  more  than  immemorial  possesaon  ; 
and  in  this  case  were  the  Asgnte  with^BalnagowaUj,  Littl^  Dean  couM  being  naother  pipeT 
t9  support  their  right  to  cast  turf  in  that  muir  than  the  defender  ha»  brought  for  Mdkle 
Baan^  since  possession  cait  no  other  wagp  be  psweO'tKMfttjfptfoteeviillnca  Tfcef«fere 
the  Court  finmditbattbe  Mteder  had  suflmntiy  pmired  lis  i4gla:fk>«tkiri«Midrkt  yieadoifr; 
«kl  aaniaifdthe  defehde^ftaHB  »<ieduataeni^Mir  BM»liad  raiMl  of  l&«  ghanf^  dwawt? 
iif;ainst  Vimy  and.a  dedaralor af  atasMnity  flwf  tll«D  MMiMdiy-^^te'  fttaidHH  albM-  dB^ 
fisring*  Boa  we  all  agreed  dwt  W  the  ^^utsner  oaul&giTe  Aw  doftndbi  aneAer  Mad'a9 
osnTenien^  theujg^  it  wctoe  a.  good  many  yavda  bagerf-  be  eooldr  m€  uw  Itia'SCimliid^ 
emulously.   IMh  Febmary^  ir^adbeied,  tho^dtfimdnr  aaaUiiif^tbe  Mw  roid  argoed^  «id 

not  dbove  SOfryandSf  about. 

»  * 

No*  6.    tisSy  June  tt.    KwoAm  offain^Sa^  Jn^MW  fi^raiLTiTO; 

In  this.case^  which  is  maifted  f2lii  Jamiaj^  IZSO^  ^i}«%.  Sit .  Janes  SliHiag:. 
plained,  tba^ J^icaid  had'  tuvned  the  curve  oft  Iw  daaiMiUra?npaawd»  wbicb  befiw 
downward,  an^^thereby  took  ia  more  waCen^  and'lp|lel^d;e0ln^leifled!'lilat  SarJtiMa  bad 
diverted  the  course  of  the  bum  on  hia  side  of  the  iriver^  eaUed  NewmilUbum^  diat  befixa 
did  fall  into  the  river  above  his  dam  dilre»  but  he  had  nowby  a  altiioecarrieditto  bis  linU 
mill  below  Kineaid^s  dam  ^— Oh  which  we  remitted  to  Mr  Gray^  a  mathemarifian,  to  mspeet 
and  repeat;  md  berepor»ed|  that  die  altering  die  fiar^in-lfee  dike  made  no  rifertftott-iii 
die  quaadly  of  water :  Bdtyv  That'  Bincaid  bad  sufficifHMrf  tf^wtfttt'  wiStonlilHe  Mp  of 
the  bum;  dM  it^was^ttoft  qinle  the  tOOtb  pact oT  the  mater  in  the  tfter^  aad'that  by 
the  old  vestige  of  the  natansd  eoune  ef  the  btfm^  k  a|^pearedlc^ttin  to  hive  been  beknr 
Silie«d1l  dten-cBke;.  that  it  entei«d  tlm  river  tSl  Sir  JnamesPapreAMaeM>ia.diveited  tba 
eeurseof  ittii  serve  their  own  eorft-mill,  ftom  whence  it  ftff  ifitotbe  river  dtovrtlie  daav- 
dsbe  tSl-^  Jamee^kdfr'bis'Uiii-iBBll^  nd  idteced'tbe'ceBne  tff  the  men    We  asaoihiMF 


.  from  the  complaint  as  to  the  curve ;— -but  as  to  the  burn,  several  thought  that  it  depended 
on  wbaf  Wj^  f^pdrt^by  Gfay  as  Co  itis  natural  course,  and  if  Aat' was  proved,  thbughf 
that  Sir  James  might  again  altci*  its  Bult  as  itMit  ptmit  in^not  mentioned  in  the  remit 
to  Ifr  Gray,  his  report  was  no  evidence,  and  therefore  were  for  a  new  proof;  and  of  this 
opinioB  were  Brummore  and  Ifflkerhm ;  and  at&M  tHePresi^tS;kfo  tiiepoint  of  MW, 
but  thought  his  report  wae  cvkleBoe^  I  diou^hff  the  dedsielf  did^  not  depend  on  what  was 
the  natural  course  of  the  bum  in  this  case,  because  if  it  was  necessary  for  Emcaid^s  mills, 
he  had  aoquked  a  servitude  cat' Sbf  James  ae  well  fir  the  bum  Mfoor  Ae  mei^  aifi  Siif 
James  could  not  £vert  the  bum,  no  more  than  a  part  of  the  river ;  but  if  it  was  not  ne-> 
d^saryfbr  Eincaid'^s  mills,  whic^  Was  the  fact  reportied,  the  servitude  cbufd'not  em'ulously 
be  extended  beyond  the  necessary  tise  df  tlie  milb.  Eilkerran  agreed  witH  me,'  and  the' 
Court  cafoe  into  my  opinion,  and  fbutid  that  Sir  James  might  dispose  of  the  bum  as  he 
pleased.  Kmcaid  th^n  insisted  in  his  conclusion  of  declaratory  tKat  he  migfit  from  time 
to  time  repair  his  dam-dike  of  the  height  it  now  is,  which  we  found*  accordingly.  The  Pr^- 
flident  thought,,  that  2^  it  wa^  necesMy  he  might  nuse  it  a  foot  higher. 


|.,..    ••-■  '  ^  -^  ■«->»- 


SOCIETY. 


No.  2.    1786,  July  ISi    Walkingshaw  against  Crawfx7K0. 

Thk  Lords  adhered,  and  founds  tll0  sofiiety  disselved^by  the  attwnder. 

No.  d.    rysfr,  l?feb.  29.    BtrdH^A^AK  cX'fk^mmlSS  ttgainst  Rstft 

Th»  Lpid9  adbeied  to  the  Ordiiiary^s  interlocutor,  finding  no  suffic^t  pniof  of  c»* 
pMBeff]^  irkh  HC^Naiv:  as  lo^  the  she^  in  qu^ition.  I  doubted  much,  but  what  det^-^ 
mineA  ve  for'tbtf  interlooutor  was,  that  there  was  no  evidenoethat  these  sheep  were  at 
an  huldlc«Ml  faj  M^^W",  and  far  less  that  they  were  butcheaed  at  their  common  stand. 

Nck  4r    17^,  Ftebi'  l{5«^    Bocu^Bi  &a  agamst  Boc^le,,  Tiioa»  &e. 

This  being  a- process o^sale of ^dte'^dt^'c^ucbpartnery,  (a  rope  manHfaciory)  conast- 
ihg  not  onfy  of  the  idatieti^s^  bu15of  lk)iiS66  iknd  debts,  in  ocder  to  a  division,*— it  ^e^med* 
very  doubtfuVwReAei^  we  could  ol-d^^r  a  s^^  of  the  houses  and*d^ts  upon  a  pfoc^ss  cam^. 
muni  dtvidundof  where  tBe  diefenderadpposedit^.  oir  as  in  this  case  were  absent  afid  infafifs ; 
since  houses  might  be  possessed  pro  inMvtso^  as  in  the  case  of  beirs-portioners  and  others, . 
and  debts  migfteb^'dMd^ctK  Uplifted  hy&Sititoti  atid  the  ^e  ws^s  lidf  fbCmdM  up6ti 
cMfcr  nP  tlie  9tM  IfiM  a»^lMi.    Howe^eir^tfae  Lords- foud  theg  could.appoim  e  saie, 
and  did  it  aooordingl^^ 

No.  5*    VISSp  Nov.  2$.    FORBES  against  W awkiksha w. 


See  Note  of  No.  6,  eoce  Amoialunx, 


430^  SOCfEtr.  '  pBtcmss's  Nots«:. 

•  •         ■ 

No.  6.    1 742,  June  23.    Colonel  Dalb ymflc  against  Wallace. 

See  Note  of  Na  %  vooe  Sasinx. 

No.  7.    1742,  Nov.  19.      Ra£  against  Nielson. 

See  Note  of  No.  iO.  voce  Aebestment. 

No.  8.    1745,  Jan.  26.    Murdochs  against  Cleek. 

Wx  had  a  process  of  division  and  sale  of  a  partnery  in  a  barlej-mill  near  Glasgow, 
(much  the  same  as  we  had  some  time  ago  of  a  ropery)  at  the  instance  of  two  surviving 
partners  against  the  infant  heirs  of  the  deceased  one,  and  Drummore,  Ordinary,  having 
ordered  the  Dean  of  Guild  of  Glasgow  to  estimate  the  subject  of  the  partnery,-«4>n  report 
thereof  we  ordered  a  roup  and  sale,  and  remitted  to  the  Ordinary  to  adjust  the  conditions. 
Vide  February  1738,  Bogle  against  Bogle  and  Tron,  (No.  4,  supra.) 

No.  9.    1 746,  June  18.    Freebaien  against  Watkins. 

Thk  Lords,  87th  June  1745,  found  that  Watkins  was  not  bound  in  tune  coming, 
either  to  print  in  company  with  Freebaim,  or  to  count  to  him  for  profits  made  or  to  be 
made.     And  this  day  the  Lords  adhered,  though  in  1738  Watkins  had  but  one-sixth  of  • 
the  patent,  and  at  thb  day  he  has  one-half,  Freebaim  one-third,  and  Greenyards  one* 
idxth. 

No.  10.    1748,  June  24.     Hogg  against  Weir. 

Wakbxn  and  Johnston  were  in  copartnery,  and  Hogg  drew  a  bill  on  Rodger  Hogg 
at  London  to  one  Ringwood,  value  received  from  Warden,  for  L.109,  who  of  the  same 
date  accepted  a  bill  to  him  fat  the  money,  without  mention  of  a  Company.  Tlie  Company 
broke,  and  Weir,  who  was  a  creditor  of  Johnston^  arrested  some  of  the  C6mpaoy*8 ' 
efl^ts,  as  Hogg  also  did  upon  Warden^s  bill,  and  claimed  preference  for  it  as  a  Com- 
pany's debt,  1st,  for  that  he  had  had  several  dealings  with  the  Company  by  lending  and 
otherwise,  and  which  in  his  books  he  always  settled  in  Warden's  name ;  Sdly,  that  thb 
hill  was  wholly  applied  to  dear  Company  debts  to  Ringwood  and  others.  But  in  reqitet 
the  bill  was  drawn  on  the  credit  as  of  Warden,  bearing  value  received  from  him,  which  value 
was  his  accepted  bill,  without  mention  of  any  Company,  the  Lords  the  14th,  found  that 
it  was  not  a  Company  debt,  and  therefore  the  arrestment  oould  only  affieet  Warden's  inte- 
rest in  the  Company's  effects,— -ond  this  day  adhered. 

No.  11.    1749,  July  12.    Pateeson  against  Grant  and  Keith. 

Find  unanimously,  except  Drummore,  Ordinary,  that  Paterson  has  right  to  the  third 
of  free  balance  of  profits,  notwithstanding  his  insolvency. 

.       *"     -       • 

No.  12.    1752,  Nov.  16.    RoBEET  Crawfued  against  Stirling,  &c« 

See  Note  of  No.  S8,  voce  BAKKAurt. 
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SOLDIER. 


No.  1.    174S9  June  S5.    Weight  againgt  Ensign  Lumsden. 

See  Note  of  Na  4,  voce  Appexvtice. 


SOLIDUM  ET  PRO  RATA, 


No.  1.    1151,  Feb.  5.    Macmillan  ogainH  Sloan. 

StOAN  sold  <xie  M^Gufibck  a  parcel  of  sheep,  on  a  letter  from  McMillan,  which  dm*- 
eludes  with  these  words,  <<  delay  taking  seeunty  till  I  come  hom^  and  I  shall  be  bound 
conjunctly  with  him  for  your  sheep.^  The  sheep  were  deHveiedy  and  M^Guffock  gave 
receipt  for  them  for  the  use  c^  M^AfiOan  and  himself.  McMillan  contended  he  was  liaUe 
only  for  the  half,  because  not  bound  conjunctly  and  severally ;  but  we  unanimously 
jtbufld  him  liaUe  tii  miUdumy  which  is  the  commcHi  acceptation  anMmg  the  commons  6[  the 
word  <<  ccmjunctly  ^  and  we  thought  that  by  the  nature  ctf  the  transaction^  the  purchase 
of  a  parcel  of  sheep  pro  indiviMOy  they  were  liable  each  in  mJidunu 

No.  2.    I75S»  July  9.    William  Hittton  against  Alex.  Jahiebon. 

A  SHIP  being  taken  by  a  French  privateer,  and  so  leaky  that  she  sunk,  die  privateer 
kept  one  of  the  crew  as  hostage,  that  an  equal  number  of  Frendi  prisoners  should  be 
released  by  us^  and  J'amieson  being  one  of  the  boys  on  board,  Hutton  pointed  him  out  t& 
be  kept,  which  he  was^  and  the  ve9t  released.  He  now  sued  Hutton,  who  was  master, 
for  his  damages  pn  being  detained  there,  both  for  his  expenses  there,  and  the  wages  Ife 
would  have  earned  had  he  not  been  detained ;  which  coming  before  us  by  suspension,  Minf{> 
modified  a  sum,  and  Hutton  reclaimed.  We  all  agreed  that  s6me  recompence  was  due ; 
but  my  doubt  was>  of  Hutton^s  being  liable  for  more  than  his  own  piopoptk>n  with  the  other 
sailors ;  for  as  the  sbip-and  cargo  perished,  the  contract  of  affreightment  and  for  seamens 
wages  was  disscdved,  and  neither  fird^ter  nor  owners  were  liable,  and  mme  but  the  oew 
were  benefited ;  that  Hutton  was  no  more  master,  and  poidtiag  out  tlits^  boy  seemed  too 
slender  »  ground  to  make  him  liaUefbr  Ae  other  sailors,  since  some  body  must  be  left, 
and  none  more  proper  than  a  shipJwy.  But  the  Court  adhered ;  and  Kilkerran  and 
Karnes  put  it  on  another  footing,  vizi  that  all  the  crew  were  llaUe  tntoUditm,  as  if  all  had 
concurred  in  deputing  him  to  stay  or  to  be  kept  for  them,  in  whuh  case  all  would  be 
liable  in  mdidum ;  and  on  leconsideriDg  the  point,  I  begin  to  think  the  interlocutor  right. 
6th  July  Adhered. 


im  nkoDHsV 


SPUILZIE- 


No.  1.    1787,  Nov.  9.    Cam¥9^li,  affainstCAMvaEhh. 

Th£  Lords  a4}iei?^  tp  the  Ordii^'ifi  ipt^iopiUw  finding  th^  ibfi  |MtnUffir  )i^  hi«  oiOb 
til  filfem  reserving  modification ;  but  some  of  the  Lords  doubted  whether  there  should  not 
be  a  proof  of  the  quantities ;  at  least  if  lite  dsjfbnder -should  not  be  allowed  a  proof  to  be 
a  meith  for  the  Lords^  modification.  WherefcNe  we  ordered  the  pursuer  to  give  in  a  oon« 
descendance  before  deponing,  reserving  to  the  Loids  Id  oonsider  whether  they  would 
aOow  the  defender  such  a  proof  or  not  Sed  vide  Lord  Colril'^s  DecLdons  80th  March 
1573,  fol.  4.  b.  foi.  5.  a,  an^  fel  40.  a  and  b,  and  fel  4&  a,  and  Feb.  1581,  foL  60.  b ; 
and  Jan.  1581,  foL  76.  b,  andfoL  78.  b,  July  1583,  fol 98.  b;  AeiiifoL88.  b;  Hadd. 
28di  Jan.  1683. 


uv  u.  H.attc 


STIPEND. 


No.  1.  1 738,  July  ^,    }U»mAhh  against  The  Town,  4fC  of  K-WKaI^pv* 

The  Lords  fcund  that  fMs  pumuer  by  his  orignud  iBstitutkni  being  only  caUed  as  • 
helper  tQ  die  ftrst  M bisteis  and  lunrfaig  a  stipend  by  vokmitary  ooBtributioBs  er  eontiMlB 
cannot  pursue  a  modificalioB  of  a  oenstaat  stipend. 


No.  e.    1 740,  Jidy  08.    Mk  Jambs  MK^ahrooh  agmkull  Scott. 

M^AEJ^QCR  «qpon  a  dfPt^  of  l^oalitgr  chpuiged  Sc^lt  n  tfnani  fov  p^raseMof  his  sti- 
p^d,  who  paesffMled  n  bill  <yf  nii^tisioi},  wbieh  t)ie  Qr^inaiy  passed^  .lend  thi^  ^uestioii 
wa99  Whether  it  eould  b^  upm  cautioq^  or  if  there  must  be  ocmrigiiation?  The 
^question  tuned  upoa  the  aet  IWK  Whetbw  this  wns  a  cba^  on  a  speciat  decreet?  It 
is  true  tbi^  I  have  always  thought  that  on^nsion  should  be  upon  ootiai^|natioii»  but  upon 
MKnideiatiaa  of  the  aet,  and  o(»iipwiag  tb»t  with  the  act  1690  aiMl  oar  law  booki»  piitir 
^ularly  Stras  Title  £]lbci7V0»I4x«s>  I  Uioi^t  thai  this  was  no  qprml  decceet  u  to  peiw 
eons  not  named  nor  called  in  it,  and  I  thought  that  the  letters  upon  such  decreet  agamst 
aD  others  than,  those  named  in  k  were  goieral  letters.— 18th  June. 

July  17,«^The  question  of  a  susp^isipn  of  ohaige  against  a  tenant  on  a  decreet  of 
locality.  Whether  it  must  be  only  on  eoosignation  P  and  we  seemed  to  be  of  opiniun  on  the 
construction  of  the  act  of  Parliamtet  to  alter  the  former  intefloeulor  of  18th  JuBe.  Bui 
we  were  difficulted  Iqr  the  alleged  uniform  practice,  and  theiefine  deleyed  till  that  be 
enquieed  intoi  e»d  u|Mi  lepott  by  t)ie  dbrk  of  ^e  UU^  the  98d»  whidi  w«  net  i^ 
pesilm  of  an  uAifeim  piact|ce»  the  Losds  adhered^  finding  that  the  money  mwi  be 
eoni^ioed;  but,  l  am  told  it  came  to  the  President's  oestiug  vqit^  fqf  I  waa  in  the  Outsr* 
House;  and  on  the  24th  refused  to  receive  a  third  pedtion. 
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No.  3.    1 740,  Nov.  19.    Pollock  against  The  Heritors  of  Killalan. 

The  rule  of  modifying  stipends  is,  that  the  mimmum  must  amount  to  so  manj  cfaal- 
ders  victual  aiid  100  m^ks  as  make  eight  in  number,  not  valuing  the  victual  but 
counting  the  number  of  chalders ;  therefore  the  pursuer  who  had  five  chalders  and  a  half 
and  L.1I2,  was  found  entitled  to  an  augmentation  though  the  victual  was  worth  L.100 
the  chalder,  and  the  Lords  thought  that  at  that  conversion  it  was  a  competent  stipend. 
This  was  brought  over  again  24th  June  1741,  when  the  proof  was  concluded,  the  former 
interlocutor  having  repelled  the  defence  only  tit  hoe  statu ;  yet  it  still  carried  as  formerly 
to  give  an  augmentation  in  money  to  make  up  300  merks,  which  with  the  five  chalders 
made  eight. 

No.  4.    1742,  July  SO.    Mr  J.  M*Garroch  against  Scott. 

The  Lords  found  that  a  Minister  on  his  decreet  of  locality  might  charge  a  tenant  for  his 
stipend  even  to  the  exteint  of  the  tenant's  whole  rent,  and  is  not .  restricted  to  the  fifth  of 
Che  rent  where,  the  tenant  has  the  whole  rent  in  his  hands ;— and  therefore  adhered  to  the 
Ordinary^s  interlocutor,  and  refused  Scott  the  tenant^s  petition  as  to  that  point  This  don.e 
yesterday. 

No.  5.    1 74S,  Feb.  15.    Mr  J.  Hogg  against  His  Creditors. 


HoGG^s  4»kry  aa  lecturer  wbieh  arose  from  a  mortification  being  arrested  by  his  cre- 
dttmrs,  he  alkged  that  it  was  alimentary  and  not  arrestable  aa  servants  fees,  ^d  tbecrecB- 
tors  insisted  that  it  is  arrestaUe  as  Ministon  stipend.  The  Sheriff  found  it  airestaUe^ 
and  Minto  refused  an  admcalioii.  Hogg  reclaimed,  and  was  willing  to  quit  L.80  sterling 
yearly  of  L.50  sterling  to  bis  creditors,  reserving  but  L.90.  for  his  own  and  family^s  use. 
Both  President  and  Amiston  seemed  to  think  it  alimentary  and  different  from  Ministen 
stipends ;  and  tiie  Lords  remitted  to  the  Ordinary  with  a  view  that  he  might  remit  with 
instructions  agreeable  to  the  lecturer'^s  proposal 

No.  6.    1749,  June  14.     Second  Minister  of  Dunfermline  against 

The  Heritors. 

This  Minister  pursues  an  attgosentatioA;  and  the  defence  was,  that  the  seeqnd  Minis- 
tar  was  originally  established  only  of  consent  on  a  voluntary  contribution  by  the  town  and 
heritors  authorized  by  decreet  of  the  Court  ct  Commission  in  1647  and  1650,  and  there* 
fore  could  not  pursue  an  augmentation,  as  was  found  in  the  case  of  Falkirk  and  Inveresk. 
The  Lords  in  reqpect  of  the  decreet  of  the  Conmiis^on  repelled  the  defence  and  found  the 
pursuer  entitled  to  an  augmentation. 

No.- 7.    1751,  Dec*  S*    M'Auley  against  Represent ativrs  of  Kiqd. 

•   In  1658  a  skipper  in-  Quaensferry  mortified  a  tenement  of  houses  to  the  then  Minister 

■  • 

and  his  successors  in  office,  which  in  1710  wa^  filled  by  £ve  diflerent  poor  low  families, 

3x 
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and  all  the  rent  it  wae  proved  to  have  yielded  at  a  time  was  about  L.15  Soots.  During 
the  late  incumbent  Mr  Kidd^s  life  it  fell  totally  in  disrepair ;  and  the  present  incinabent 
Mr  M^Auley  sues  the  executors  of  Kidd  to  repair  the  houses,  and  for  damages.  But  we 
thought  that  a  common  action  did  not  lie  even  for  repairing  of  manses,  or  the  Fopidi 
Clergy  would  not  have  suffered  their  manses  to  go  into  disrepair,  and  the  acts  of  Parlia- 
ment for  remedying  the  abuse,  particularly  8  act  21  Pari.  James  VI.  would  have  been 
useless :  That  this  would  not  fall  under  the  statutes  anent  conjunct  feuarsand  wardatars, 
no  more  than  manses,  nor  could  it  fall  und^r  the  laws  anent  manses,  because  it  was  not 
declared  suflSdent  at  Kiddy's  entry.  Therefore  they  found  that  no  action  Ues  agunst  these 
executors.  But  Kilkerran  thought  that  if  the  houses  had  been  sufltdent  at  Eidd'^s  entry, 
though  no  manse  for  the  Minister,  he  would  have  been  bound  to  uphold  them.  Wood- 
ball  only  differed,  and  stated  the  case  of  the  parish  newly  erected  at  Whitburn,  where  the 
heritors  have  bought  lands,^  the  rents  whereof  make  up  the  Minister's  stipend,  and  asked 
whether  the  Minister  was  not  bound  to  uphold  themu 

No.  8.    1 75S,  July  8.    William  Gloag  agmnst  John  M'iNTOSff. 

Loan  MiKTO  reported  a  question  for  advice  upon  printed  minutes,  Whether  the  9tli 
act  1669  anent  the  prescription  of  Ministers  stipend  in  five  years  extended  to  vacant  sti- 
pends ?  And  we  unanimously  fbund  it  did.  And  I  observed  (as  did  Justioe-Clerk  after 
me)  that  that  prescription  wa^  introduced  not  in  odium  but  infawirem.  of  those  liable  who 
are  not  in  use  to  preserve  them  discharges  for  a  ffmt  number  of  years :  The  same  reason 
for  which  discharges  of  supply  need  not  be  produced  after  three  years.  I  also  observed 
that  stqprad  was  general,  applicable  to  many  ^orts  of  wi^es,  soldiers^  servants,  offioei» 
salaries,  and  they  were  cafled  Ministers  stipends  oidy  aa  a  dlescription  to  distingu^-  theok' 
&om  others,  and  in  other  aets  they  are  more  improperly  called  stipends  of  kirks,  nde  SSt 
act  1661,  IS  and  SO  a^ts  1672. 


SUCCESSION. 
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No.  I.    17S4,  Feb.  5.    Stoddart  and  Ribdell  against  Thomson. 

The  Lords  found  the,exhei:edation  cony^s  no  right  to  any  per^n  wd  does  not  exclude 
the  heir  at  law.. 

No.  2.     1736^  Jan.  S9.    Du  Waitchope  against  Wauchope. 

See  Note  of  No.  6^  voce  Mjxm. 

No.  4.    1738,  Feb.  16.    Neakest  of  Kin  of  Adam  Duncan,  Ccmpeting. 

I  reported  a  bill  of  advocation  from  the  Commisrioners  of  Edinburgh  at  the  instance  (i* 
ihe  pephews  and  ueces  of  the  said  Adam  Duncan  by  his  brothers  and  sisters  who  predj»- 
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oeased  him,  oomplaining  that  the  Commissaries  had  preferred  James  and  Ann  Duncao^ 
the  defunct^s  brother  and  sister,  to  the  oflke  of  executor,  and  refused  to  oonjcHn  ihem«. 
though  the  defunct  had  his  residence  more  than  40  years  in  Rotterdam  and  died  there^ 
md  bj  the.  law  of  Holland  (which  by  the  law  of  nations  must  regulate  the  succession) 
Jiephews  and  nieces  succeed  jWre  repre$eniationi3  et  per  slirpeu  in  place  of  their  parents 
deceased  jointly  with  th^  surviving  uncles  and  aunts.  The  Lords,  though  several  of 
them  were  of  opinion,  that  the  suocesaon  as  well  as  the  office  as  to  moveables  and  debts  io 
Scotland  must  be  regulated  by  the  law  of  Scotland,  yet  they  did  not  incline  to  determine 
that  point,  but  refused  the  bill  of  advocation,  reserving  to  the  complainers  to  be  afberwards 
heard  upon  the  right  to  the  succession  as  accords. 

« 

No.  6.    1 788,  June  S9.    Bubden  agatnst  Smith. 

See  Note  of  No.  7,  voce  Mutual  Contract. 

No.  6.    1 789,  July  10.    Fullebton  against  Day  id  Kinloch. 

It  was  made  a  questicm.  Whether  heirs  in  Scotland  are  oniTenaUe  for  notes,  book^ 
debts,  &C.  contracted  in  England  ?  where  it  was  said  heirs  were  not  liable  far  debts  wherein 
heirs  were  not  speciafly  mentioned  and  bound.  (The  President  and  Amiston  seemed  to 
differ  as  to  the  fact  what  was  the  law  of  England.)  But  die  question  was  taken  up  upon 
this  point.  Whether  suppodng  such  were  the  law  of  England,  the  heirs  in  Scotland  were 
not  notwithstanding  liaUe,  because  by  the  law  of  Scotland  heirs  are  liable  for  such  debts  ? 
The  petition  reclaimed  against  an  interlocutor  of  mine  finding  the  hdr  convenable,  and 
the  Lords  pretty  unanimously  adhered,  but  Drummore  seemed  in  the  reasoning  to  doubt 
a  little^  and  I  did  not  hear  his  vote. 

No.  7.  1742,  Feb.  5.  Ceeditoes  of  Bibkhill  against  Heibs  of  Atton. 

See  Note  of  No.  3,  voce  Sebticb  of  Heirs.' 

•  *  •      ••        > 

No.  8.  1742,  Dec.  2.   Chancellob  of  Skeilhill  against  Chance^lob. 

The  question  was,  ViHiether  a  brother  succeeding  as  heir  to  his  sistar.to  whom  another 
sister  was  executrix,  nugfat  collate  the  heritage  with  the  executry  with  his  sister ;  or  if 
that  collation  was  only  competent  in  suecesuon  to  the  father,  and  limited  to  the  legi&n,  as 
the  executrix  alleged?  andSdly,  Whether  b  a  collateral  succesnonthe  heir  inay  take  the 
heritaire  and  hkewise  the  half  of  the  executry  as  nearest  of  kin  ?  But  the  Lords  unani- 
inously  refused  both  the  heir  and  executrixes  petition,  and  adhered  to  the  Ordinary'^s  iur 
terlocutor  findmg  that  the  heir  might  collate ;  and  that  upon  collation  he  was  entitled  to 
the  half  of  both  heritage  and  executry. 

No.  9. 1 744,  Nov.  8.  Cbebitobs  of  Rosebebby  against  Ladies  PbimbOse. 

■  *       «         ' 

See  Note  c£  Na  %  vtee  Hfin-PoKTiOMXB. 
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No;  10.    1 744,  Nov.  28.    Bbowk  against  Bbowk* 

Captain  Bkown  died  in  Scotland,  having  amongst  other  effects  some  debts  due  by 
Scotsmen  but  contracted  in  Ireland,  and  likewise  an  Irish  debenture  note.  His  brother 
confirmed.  But  a  nephew  by  another  brotlier  sued  him  before  the  Commissaries,  to  have 
it  found  that  the  succession  of  these  debts  in  Ireland  must  be  regulated  by  the  law  of 
Ireland  where  there  i&ju8  representationis  even  in  moveables,  and  therefore  devolved  Uy 
him.  The  Commissaries  assoilzied,  and  Strichen  reported  a  bill  of  advocation,  which  wt 
unanimously  refused,  except  Tinwald. 


SUMMARY  APPLICATION. 


No.  1.    1752,  Nov.  2S.    Some  Coukcilloiis  of  Aberdeen  against  The 

Magistrates. 

Ok  a  complaint  en  the  act  16th  Geo.  II.  of  an  irregular  election  of  Mz^trates  and 
Councillors  in  Aberdeen,  the  Lords  granted  warrant  to  summon  the  defenders  on  3Q 
days  notice  without  distinguishing  those  within  the  kingdom,  from  those  out  of  tlie  king- 
dom, because  the  act  made  no  distinction. 


SUPERIOR  AND  VASSAL. 


No.  1 . 1 785,  June  W.  Cremtors  of  Dickson  against  Bailies  op  Forfar. 

The  Lords  appointed  diem  to  be  summoned  to  answer.  The  reason  was  that  they 
arc  the  Kings's  Bailies  and  should  refuse  no  man.  And  the  Pimdent  said  they  must 
•nswer  summarily* 

No.  2.    1786,  Not.  24.    Earl  of  Dundokald  against  E.  Barr. 

Tn£  Lords  found  no  relief  due  to  the  superior  in  feu  lands,  unless  whene  there  is 
express  provision  for  it  in  the  feu  charter.  We  had  no  regaid  to  the  spedalties  alleged 
in  this  case  but  determined  the  general  point. 

(This  Note  will  be  found  likewise  vou  Feu,  No.  1,  where  for  <^  the  relief^  read 

«  no  relief^ 

No.  8.    1738,  June  27.    Creditors  or  Poldean  against  Sharp. 

See  Note,  of  Na  1,  t>oce  Fsu-Duties. 
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No.  4.    17S8,  July  28.      Scott  against  Scott. 

See  Note  No.  2,  voce  Feu-Duties. 

No.  5.     1 741,  June  9.    Sir  John  Maxwell  against  McMillan. 

Ml  M^MiiXAN  purchased  from  the  L.  of  Blair  the  superiority  of  Sir  John  Mazwell^s 
kmdiy  and  having  obtained  a  obarter  under  the  Great  Seal  split  it  among  four  different  per- 
aons  by  asagning  the  precept  in  the  charter,  retidning  a  fourth  himself;  and  thereon  Sir 
John  Maxwell  brought  a  dedarator  th^  lus  superiority  could  not  be  divided ;  and  the 
Lords  unanimously  found  it  could  not.. 

Na  6.    174S,  Feb.  87.    Stuart  against  Mr  David  Coupee. 

See  Note  cf  No.  S3,  voce  Adjudication. 

No.  7.    1742,  June  StSi.    Duncan  against  The  Earl  of  Aberdeen. 

Notwithstanding  the  act  of  sederunt  1709  appointing  resignation  in  burgh  by  staff 
and  baston,  yet  in  the  town  of  Aberdeen  from  that  time  tiD  1782  there  were  399  resigna- 
tions by  a  penny  utole,  agreeable  to  the  lAgt^  Burgorum  66,  and  only  16  agreeable  to 
the  act,  and  particularly  one  infeftment  of  anhualrent  to  which  Duncan  ha»  right  was  by 
a  penny  utole ;  and  therefore  the  question  was,  Whether  to  sustain  this  objection  to  annul- 
Duncan'^s  infeftment  ?  We  delayed  till  the  25th  that  a  decision  quoted  in  1729  concerning 
such  a  resignation  in  this  burgh  in  1718  should  be  laid  before  us.  Accordingly,  the  25tb, 
the  former  interlocutor  was  laid  before  us,  whidi  was  indeed  in  point,  and  more  direct? 
than  was  set  furth  in  the  papers.  It  was  an  annualrent  right,  and  the  symbols  a  penny 
utole  in  the  year  1707;.  and  therefore  we  adhered.     (See  Dict.  No.  6.  p.  14,316.) 

No.  8.    1 744,  Feb*  24.    Sir  W.  MtoNToaMERY  against  J.  Wardrope. 

The  pucsuer,  proprietor  of  a  village,,  who  had  feued  out  some  houses,  without  having 
the  clause  eum  brueriis  either  in  his  own  or  his  vassal'^s  charters,  afterwards  got  a  charter 
erecting  his  village  into  a  burgh  of  Iiarony  with  a  clause  cam  brueriuy  and  sued  declarator 
against  his  vassal,  that  he  could  not. brew  without  his  licence..  But  we  unanimously  found 
he  oould  brew  without  his  licence,  10th  February. 

On  the  reclaiming  bill  against  our  interlocutor  of  the  10th,.Arni8ton  thought  tliat  a  feu 
even  CMiift  bruerii$  of  a  part  of  a  barony  would  not  entitle  him  to  free  the  rest  of  the  barony,, 
and  seemed  to  dntik  the  dauee  ernn  brtieriis  not  implifid.  But  that  first  was  not  the  ques. 
tion  befcnre  us,  but  whether  the  defender  had  right  to  brew^or  not?  This  petition  indeed 
insisted  chiefly  that  the  feu  rights  produced  were  not  of  the  lands  whereon  the  brewery 
was,  which  we  refused,,  reserving  to  the  pursuer  to  quarrel  the  defender^d  right  to  the  lands 
as  accords. 

No.  9.     1748,  Nov.  8.     Nasmith  of  Ravenscraig  against  STo|ti£  of  Braco. 

Lavdb  being  first  feued  for  a  feu«duty  of  L.7,  and  thereafter  that  feu-duty  afterwards 
disponed  to  be  held  Mench  for  payment  of  Id.  and  relieving  the  dispoper  of  45s.  as  part 
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of  the  reddendo  due  to  his  own  superior,  with  clauses  to  enter  the  yassaPs  heirs  gratis ; 
thereafter  the  disponer  sold  the  superiority,  but  excepted  from  the  warrandice  former  feu 
rights  granted  of  these  lands,  ^'  with  the  express  burden  of  which  feu  rights  these  presents 
are  granted  by  me  and  no  otherwise.^  In  a  question  betmxt  the  vassal  and  singular  sac* 
cessor  in  the  superiority,  the  Lords  found  that  infeftment  of  the  feu-duty  effectual,  that  die 
lands  were  still  holden  feu,  but  the  feu-duty  held  under  another  right,  and  found  the  45s. 
was  part  of  the  reddendo  and  ought  to  enter  the  charters,  but  found  the  ^Ltraordinary  personal 
clauses  not  rea].  This  was  the  interlocutor  as  marked  on  my  papers  by  Lord  Tinwald, 
for  I  was  not  present  8th  November,  Altered  this  last  part  in  reqpect  of  the  burdening* 
clause. 

No.  10.    1748,  Dec.  14.    FAuauHARSON  a^tn^  Fabquhaeson^ 

He  claimed  the  estate  of  Monaltrie,  as  superior  We  all  dc^bted  whether  he  could 
€*ajTy  it,  that  is,  if  he  had  fulfilled  the  ocmditions,  because  he  was  engaged  in  the  Rebellion 
1715^  However,  we  agreed  to  determine  the  general  point,  which  is  stated  as  doubtful  in 
the  21st  Geq.  II..  the  act  to  amend  and  to  enforce  the  act  of  the  29th  of  the  Eing,  for 
the  more  effisctual  disarming  the  Highlands,  viz.  Whether  the  act  IfNo  Geo.  I.  entitled 
act  for  encouraging  superiors,  vasfsals,  &c.  commonly  called-  the  Clan-act,  and  that  clause 
of  it  in  favours  of  loyal  superiors  which  was  expressly  repealed  by  the  said  act  21st 
Geo.  II.  was  limited  to  the  Rebellion  1715,  or  to  the  life  of  the  late  King,  or  if  it 
subsisted  during  the  life  of  the  Pretender  till  it  was  repealed  ?  This  question  was  heard 
three  days  at  the  Bar,  Friday,  Saturday,  and  Tuesday ;  and  this  day  we  would  have 
ordered  informations,  but  the  lawyers  would  not  agree  to  give  them  before  the  holydays^ 
therefore  we  this  day  proceeded  to  advise,  and  found  that  it  subsisted  till  that  was  re- 
pealed. We  were  full  except  Leven,  who  was  absent ;  and  were  unanimous  except  the^ 
President,  who  declared  himself  of  a  different  opinion,  but  did  not  ^ve  his  reasons.  There 
spoke  DuUy  and  I,  DrummcMre,  Justice-Cierk,  and  Sfaewalton,— -14th  December  1746. 
.  5th  Janumy  1749. — The  objection  to  the  daim  was,  that  in  the  RebeUion  1715, 
Invercauld  did  not  continue  peaceable  and  loyal,  but  was  taken  prisoner  at  Preston,  in 
Lancashire.  The  fact  was  admitted,  but  it  was  siud  that  he  continued  loyal  in  the 
Rebellion  1745,  on  account  of  whidi  the  vassal  Monaltrie  was  attainted  of  treason,  and  the 
condition  of  the  Clan-act  must  be  limited  to  the  Rebellion  for  which  the  vassal  was  for- 
i[eited.  The  Lords  unanimously  found  that  he  is  not  entitled  to  the  benefit  of  the  Clan^ 
act 

No.  11.    1749,  June  21.    Dick  of  Grange  against  James  Cook. 

DioK  of  Grange,  as  superior,  possessing  some  houses,  on  a  decreet  of  non^nlry  aftes* 
wards  found  null,  and  repairing  some  houses  and  rebuilding  a  burnt  house;  in  counting 
for  his  intromission,  I  found  these  repairs,  be.  ought  to  bear  annualrent,  because  witlu 
out  them  there  could  have  been  no  rent  But  I  found  that  Grange  must  impute  his  in* 
tromisaicms  first  to  these  repairs,  and  next  to  his  feu-duties  current  and  bygone.  The 
Ijords  adhered  to  the  annualrents  of  expenses  of  repairs  and  rebuilding;  but  found  he 
might  impute  the  rents  first  to  his  feu-duties  bygone,  as  well  as  current,  before  paying 
nnj  of  the  repairs,  even  the  annual  repairs  that  woukl  be  Allowed  to  tenants. 


XLCHm't  NoTEB.]      .        SUPERIOR  AND  VASSAL  439 

No.  12.  1 750,  Feb.  1 3.  Duke  of  Goedon  against  The  Officers  of  State. 

AvTEB  two  days  hearing  at  the  Bar  we  found,  as  we  did  14th  December  1748,  io 
Invercauld's  case,  that  the  Clan-^ict  was  in  force  after  the  last  Rebellion  till  it  was  in 
part  repealed  by  Slst  Geo.  II.  2dly,  That  the  superiors  were  entitled  to  the  benefit  of 
that  act,  though  the  attainder  was  in  general  for  levying  war,  and  not  in  the  very  words 
«f  the  Chuvact  Sdly,  The  Duke  having  taken  a  decreet  of  maills  and  duties  in  this 
Court  within  the  six  months,  in  terms  of  the  condition  of  the  act,  we  repelled  the  objec- 
tion that  all  these  decreets  were  declared  void  by  the  vesting  act,  24th  January  1750. 

15th  February .«— Other  objections,  besides  these  decided  24th  January,  were  made  to 
this  claim';-^that  the  claimant  was  not  superior  to  the  forfeiting  person.     The  case  was, 
that  Sir  Evan  Cameron  was  infeft  held  of  George  Duke  of  Gordon,  and  passing  by  his 
son  John,  who  was  attmnted  for  the  Rebellion  1715,  disponed  it  to  his  grandson  Donald, 
the  forfdting  person,  who  was  infefl  in  his  precept  a  mt  aut  iemt\  and  tlie  last  Duke  of 
Crordon,  Alexander,  as  he  could  not  receive  any  disposition  from  his  father,  because 
Papist,  nor  succeed  to  him  as  heir,  Duke  George  gave  him  bonds  for  great  sums,  for 
which  he  adjudged,  and  was  tliereon  infeft,  and  in  1717  or  1718  gave  a  charter  of  resig- 
nation and  confirmation  to  Donald,  whereon  he  was  infeft     Duke  Alexander  died  in 
17S9,  and  1731  or  1732  the  claimant  Duke  Cosmo  served  heir  in  the  estate  to  his 
grandfather,  passing  by  his  father  Duke  Alexander  ;>— -therefore  the  objection  was,  that  if 
Duke  Alexander  was  superior  to  Donald,  then  this  Duke  was  not,  and  had  made  no  title 
to  Duke  Alexander's  charter  of  adjudication,  whidi  is  still  in  htnditaie  jacente  of  him ; 
iEmd  if  he  was  not  superior,  then  the  forfeiting  person  never  was  vassal  to  Duke  Alexander 
or  the  claimant.     The  case  was  argued  at  the  Bar  two  days,  and  many  answers  were 
made^  particularly  1st,  that  supposmg  Donald  had  been  but  apparent-heir  in  the  lands, 
that  was  sufBdent  to  forfeit  tfiem;  and  if  the  claimant  had  no  other  right  than  as  appa». 
rent-heir  to  Us  father,  he  would  be  entitled  to  the  benefit ;  that  no  more  was  meant  by  the 
word  <<  holding,^  or  ^*  holden,^  in  the  act,  than  that  the  lands  forfeited  hold  of  the  claimant^ 
his  predecessors,  or  authors ;  that  this  act  introduces  a  new  spedes  of  treason,  adhering 
to  the  Pretender,  which  could  not  be  limited  to  persons  only  who  were  invested  in  their 
estates  ;*  and  quoted  another  clause  iafavoum  of  heirs  of  ward-vassals  kiUed  in  the  Eing^s 
host,  and  mentioned  the  case  o£  Treasons^  in  the  Palatinate  of  Durham,  and  oopy-hold& 
where  the  overlord  has  the  same  benefit,  whether  the  vassals  is  entered  or  not :  and  as  to^ 
die  other,  that  the  hat  Duke  being  Papist,  his  infefuifent  was  void  and  null  qwMd  the 
next  Protestant  heir,  though  good  as  to  every  other  peison,.tliat  vassals  and  others  taking 
rights  bmiajeie  were  safe  even  against  the  Protestant  heir^  but  be  needed  not  make  any 
title  to  it,  and  could  not  reduce  it,  because  be  was  heir  in  it  himself;  and  tliat  even 
without  the  specialty  of  Popery,  it  has  been  found  that  the  heir  making  a  title  to  the 
investiture,  needed  not  serve  to  collateral  rights,  &c.  &c. 

*^*  See  the  Note  subjoined  to  the  text 

No.  13.     175-U  July  35.     Lo&ti  Boyi^  agaimt  The  Vassals  or  tsb 

Estate  of  Linlithgow. 

Thmk  vasMls^  had  most  of  them  their  charters  from  the  family  of  Linlithgow,  with 
thb  clause  in  the  reddendo^  *^  doubling  the  feu-du^  the  first  year  of  the  entry  of  each. 


4td  StrPBRIOR  AND  VASSAL.  (B&enr.a's  NorxSt 

'  heir  or  assignee.*^  The  estate  was  forfeited  and  purchased  by  the  York-Buildings  Com- 
pany, and  a  long  lease  of  it  from  them  is  by  progress  come  into  the  person  of  Lord 
Boyd,  containing  power  to  enter  vassals  and  singular  successors.  The  disponees  of  the 
old  vassals,  upon  the  late  act  of  Parliament,  diarge  Lord  Boyd  to  enter  thera ;  and  he 
presented  a  bill  of  suspension,  on  this  ground,  that  the  diargers  were  Gable  to  pay  a 
yearns  rent  for  the  entry ;  and  in  answer,  the  vassals  contended  that  they  were  only  liaUe 
for  the  double  of  the  feu-duty.  Replied :  That  assignee  can  only  mean  the  first  assignee  ; 
2dly,  such  a  clause  is  not  effectual  against  him  a  singular  successor.  Several  were  ct 
opinion  of  the  first,  to  which  I  could  hardly  agree,  but  was  dear  on  the  second  ;  and  we 
all  agreed  to  pass  the  bill, — 5th  July. 

25th  July. — ^This  case  came  first  before  us  5th  instant,  when  we  passed  Lord  Boyd'*s 
bill  of  suspension  of  the  charge,  founded  on  the  late  act  of  Parliament  for  entering  these 
singular  successors ;  and  the  same  question  is  now  again  repeated  in  discusnng  the  sus* 
pension  on  the  bill.  We  found  Lord  Boyd  not  bound  to  enter  the  chargers  without  pay* 
mcnt  of  a  year'^s  rent.    Justice-Clerk  was  fb!r  the  interlocutor  on  both  points. 

No.  14.     1752,  Feb.  5.    Kincaid  against  Mrs  Hamilton  Gordon,  &a 

KixcAiD  held  his  lands  from  Cunningham  of  Boghan,  which  are  now  by  Cunningham's 
creditors  held  of  Gabriel  Napier  feu,  as  come  in  place  of  the  Viscount  of  Kilsyth,  who 
held  them  of  the  Crown.  Kincaid  served  heir  to  his  father,  and  upon  the  act  SOtK 
Geo.  IL  for  taking  away  ward  holding,  be.  charged  Mrs  Hamilton,  the  apparent-h^  of 
Bogban,  to  enter  him,  and  took  an  instrument  against  him ;  wherein  her  answer  was,  that 
she  did  not  represoit  the  defunct,  and  had  renounced  to  be  heir ;  and  then  he  presented 
a  bill  of  horning  against  Gabriel  Napier,  the  ,remote  superior,  whidi  be  opposed ;  and 
thereupon  two  questions  arose.  1st,  Whether  the  act  extended  to  the  case  of  apparent- 
heirs  in  the  superiority  ?  Sdly,  If  it  extended  to  remote  superiors, .  and  if  we  oould  sup- 
ply it  ?     (Lord  Elchies^s  reasoning  on  the  case  is  subjoined  to  the  text) 

No-  1 5.    1 752,  July  22.    Graham  of  Fintry  against  Kinloch. 

FiKTKT  feued  a  mill  to  Sir  James  Einloch,  who  aaqgned  the  precept  of  sasine  to 
Alexander  his  Second  son,  who  was  thereon  infeft,  and  thereafter  attainted  of  high  treascm, 
and  the  mill  surveyed  by  the  Barons  of  Excbequer,  and  Fintiy  on  the  Clan-act  claimed 
as  superior,  and  produced  the  feu-contract  with  Sir  James  Kinlqdi;  with  an  extract  of 
Alexander's  sasine,  but'^wanted  the  assignatioo  cf  the  precept  by  Sir  Jinxes  to  him,  whick 
we  thought  necessary  to  instruct  Alexander  to  have  been  hia  vassal  in  the  miU  ;-««nd  we 
4tllo1ired  him  to  prove  the  tenw  of  that  assignation,  and  of  the  principal  saane ;  though 
the  President  doubted  if  diat  was  oompet^t ;  but  we  would  not  ^ve  an  incident  diti* 
gence  for  proving  it,  for  we  thought  a  summons  and  separate  pcqeess  iieoessary,  %&  is 
usual  in  improbations. 

Nt>.  16.    175S,  Feb.  16.    Sinclair  against  Sinclair  cf  Rftttar* 

Ulbsteb  having  right  by  progress  to  the  superiority  of  Rattar'^s  estate,  took  a  charter 
^m  the  Crown,  and  (to  multiply  votes  at  dections)  conveyed  the  precept  to  the  different 
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parts  of  the  land  to  three  several  persons,  whereupon  they  were  infeft.  Sinclw'of  Rattar, 
as  apparent-heir  and  in  possession,  pursued  reduction  of  these  infeftments,  and  declarator 
that  his  superior  couid  not  split  his  superiority  to  his  prejudice,  whereby  he  was  uncertain 
by  whom  to  enter  hb  lands.  Ulbster  objected  to  his  title,  that  he  never  was  infeft,  nor 
did  it  appear  that  he  was  apparent-heir  to  the  last  vassal  infeft,  whose  infeftment  produced 
was  no  later  than  1661.  We  allowed  befinre^fkiswer  a  proof  of  his  being  apparent^heir 
and  in  possesrion,  which  was  this  day  advised  in  the  summary  cause  roll.  And  the  Court 
found  it  was  not  in  Ulbster^s  power  to  q[>lit  the  superiority,  agreeably  to  our  judgment 
9th  July  1741,  Sir  John  Maxwell  against  McMillan,  (No.  5,  «i^ra.)  This  is  the  judg- 
menty  at  I  am  told,  for  I  was  in  the  Outer-House. 


%•  Note  referred  to  in  No.  23,  voce  AnjuniCATioif. 

Lord  Elchies,  in  his  note  relative  to  the  case,  Home  against  Creditors  of  Eyemouth^ 
iS9th  Januaiy  1740,  No.  23,  voce  Abjudication,  mentions  that  he  had  stated  the  sub- 
ject there  treated  of  ^^  in  another  place.^  The  Editor  hoped  to  have  discovered  the 
place  alluded  to,  and  to  have  communicated  here  any  information  he  might  thence  obtain. 
In  this  he  has  been  unsuccessftil.  No  notes  appear  upon  the  Sesdon  papers,  which  are 
in  the  1 1th  volume.  There  was  no  attempt  made  to  plead,  in  the  abstract,  that  an  ad- 
judger  infeft  beoomes,  after  ezpify  of  the  lq;id,  so  absolutely  the  prc^rietor,  whether  m 
actual  poue$9ion  or  moC,  as  fo  be  entitled  as  superior  to  enter  vassals  in  preference  to  the 
former  proprietor.  It  was  distinctly  proved,  that  the  adjudger  here  in  question  had  never 
been  in  any  respect  in  aetual  possession,— -and  it  seems  to  have  been  on  all  hands  con- 
«dered  to  be  necessary  to  ascertain  this,  in  order  to  omie  to  the  conclurion  that  a  par- 
chaser  was  not  bound  to  regard  him  although  infeft;,  but  might  validly  receive  a  charter 
-from  the  former  saperior.-— This  charter  was  beades  supported  both  by  the  positive  pre- 
.acription  and  by 


11  ( "I  .'I''/.'"  •  :i 


SUSPENSION- 


No.  1.    17S5,  Jan.  ?.    Braco  against  The  Duke  of  Goedon. 

The  Lords  refused  Braoo'*s  complaint,  but  remitted  to  me  to  enquire  whether  the 
Duke  had  controverted  the  quality  in  the  Ordinary^s  interlocutor  refusing  Braco^s  first 
bill  of  suspension. 

No.  2.     17S6,  Feb,  27-    Geaham  againd  Mes  Geant. 

The  Lords  ojdained  caution  to  be  found  oA  tMcbrem.  I  thought  sudi  a  suspension  a 
novelty  and  ought  not  to  pass  at  all,  were  it  not  for  the  creditor's  consent,  but  since  he 
consented,  I  thought  the  caution  should  be  the  same  as  in  loosing  of  arrestments. 

3e 
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No.  S.    1740,  Feb.  IS.    Lennox  against  Napiee. 

I  KEKP  the  pftpnrs,  and  mark  this,  oi^  fbr  the  sake  of  an  eactraovdinaDrj  sCsp  taken  hf 
the  Court  in  point  of  £brm.  The  quitstion  was  about  passing  or  refusing  a  bitt  up(m 
juratory  eautioQ.  They  would  have  passed  it,  if  any  etiileiioe  had  been  brought^  but 
no  evidence  being  brought,  the  Lords  remitled  the  hiU  and  answeite  to  Ae  Ordinary ,  to 
whom  the  biH  was  presented,  and  granted  £Iigeace  for  reeovery  of  the  voudievs  of  Ate^ 
petitKHier's  aUegations  before  the  said  Ordinary. 

No.  4.    I740>  June  24.    Sir  John  IAaxwejuu  agqimU  WNkoJUXS^ 

See  Note  of  No.  5,  voce  Supekior  a2U>  Vassac. 

No.  5.    1 741 ,  Feb.  24.    Danish  Asiatic  Company  agaimt  The  Eael  of 

MOETON. 

The  Lords  found  duub  decree  absclvitor  caanol  be  brou^t  under  die  temm  of  lU& 
Court  by  suspension^  and  rcsf ri^  reduotipn  as  iiaoarrjfr 

No.  6.     1750>  Not.  1^.     ShO£MAK£E3  oir  Canongate,  Svpp&QMtg, 

Thxy  presMAted  a  bill  of  sui|)ensioQ  against »  great  many  eC  llieir  emditars  ifuks.  uu* 
connected  wilh  one  another.  The  Lord^  fiNSinl  it  jnonaipcitait^  but  that  t&e  Goaponlb^ 
must  restn^  it  to  one  of  the  dssdilM^rsi. 

No.  7.     1 752,  July  4.     RrssELS  against  ChVBX^ 

Th£  C^nlui  having  suapwwfad  a  deareet  of  die  Sheaiff  of  Slufi^g  dKnaniy  in  a 
small  a^sythm^t,  aafd  expenses  for  a.  rioteoamiiUied  oa  the  Btsssda;!  Minto,^  Ordinai^^ 
thinking  the  sum  too  tittle»  tumed  ^aiet  deeaeet  %»  a  MiAy  -asati  dboaiisadi  in  •  kiger 
suuL  The  Clerks  reclaimed,  1st,  in  point  of  form,  thatrour  ^eamakt  ift  the  suspa^oao. 
could  not  exceed  the  sum  in  the  decreet  suspended ;  Sdly,  that  the  Hot  was  not  proven. 
Chir  difficulty  was  on  the  first  point ;.— -but  die  President  was  dear ;— and  we  agreed  to 
refuse  the  bilL 


TACK. 


■^-IF 


No.  I.    I7S4,  Jhn.  84f,    Cabltle  o^Vi^/ Lawsok*  . 

The  Lords  advocated  and  assoilzied,  and  remitted  the  consideration  of  the  exp^H^^  Ip 
the  Ordinary.  The  President  thought  that  a  written  raiunciation  is  not  necessary  where 
the  parties  agree,  15th  Jamxaiy^i.   2Mk  Jimuary  Ac9iaiBd.withaitt,si»we9S»  (See  Nb«  lOi) 

No.  8;    1 787>  Feb.  4;    SiB  Jamcs  Daleymm-e  t^amsl  Hjepbtten; 

Thk  Lords  altered  the  Ordiam^^s  interlocutor,  and  found  the  ob%enieQt  tottenew.  the 
tadc  eflEbctual  against  Sir  James^  a  singular  successor^  for  they  consida^  such  an  oblige 
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meiit  in  the  «ame  light  9$  a  taeic  pet  verba  de  pfreunHy  but  ciJtaiwm  in  tempms  Jnturttm^  and 
it  wa$  on  luiiial  fom  of  taCks  of  t^acU  for  maiky  livea^  and  many  10  years,  to  conceive 
them  as  \£  they  ww e  to  many  diffetent  lAcks,  one  omaiBen^aig  at  the  tsb  of  tbe  former, 
yet  being  aU  in  «oib«i  aotyfrr  jfrif,  they  have  been  considered  and  sustained  as  if  they 
were  all  but  one  t«ek>  Slat  Decemjiar  1T96.  26th  January  1737,  The  Lords  altered  the 
interlocutor  21st  December,  and  found  the  obligement  not  binding  on  singular  successors ; 
and  4th  February  adhered  with  answers. 

Nck  4.    1 7S7»  }ux!»  ih      Mmjmvu  €^;mnst  Gibb. 

See  Note  of  No.  13,  voce  Jueisdictiok. 

No.  5.    1 741^  Jtuie  23.    Lobd  Dahnlet  against  Campbell  of  Shawfield. 

The  Lords  adhered  to  the  Ordinary^s  interlocutor,  finding  Shawfield  liable  only  for 
the  taok-duty  fot  his  own  feu^uty,  and  that  he  had  the  benefit  of  tacit  relocation.  I  was 
of  the  small  number  that  were  for  alteting,  because  I  thought  the  feu-duty  not  the  sub- 
ject of  a  lease  or  tack,  but  I  did  not  speaL  Amiston,  who  did  not  either  speak,  voted  to 
adhere ;  and  yet  I  afterwards  found  he  had  the  same  doubt  with  me,  that  this  was  not 
the  subject  of  a  lease,  and  he  voted  adhere  only  because  the  pursuer'^s  own  right  was  only 
a  lease  from  Crown,  which  he  thought  was  now  void  and  null.  But  on  a  reclaiming  bill, 
tibis  was  remitted  to  the  Ordinary.  Bvt,  after  they  fi>und  thew  nd^t  be  taail  reloealion, 
upon  a  {Hxxif  they  found  there  was  mi  plm  for  it  here, — ^28th  January  1743. 

No.  6.    1742,  June  4.    HeKderson  against  Viscount  Stoemont. 

FiMP  no  iinfiieiait  evidenoe  thai  the  Castle-makiB^  and  duty  payiUe  out  of  the  wM  of 
Highlaw,  ave  part  of  the  four  tO!wna  of  LochmabeB. 

No.  7. 1742,  Dec  l.YaRXr3UUUEIlKa^COMr amy's TACKaMA3N[,QAETLETT, 

against  Stewaet. 

As  to  the  general  question,  Whether  homing  is  necesi^ary  against  a  tacksman  not  in  the 
natural  possession  but  possessing  by  sub4enants  ?  vide  my  notes  on  this  ease.  But  the 
question  before  us  turned  upon  the  communing  betwixt  Stewart  and  the  York-Buildii^ 
Company,  Whether  that  was  sufficient  intimation  ?  The  Lords  adheted  to  the  Odinary^s 
interlocutor  as  to  crop  1740,  and  found  him  only  liable  for  the  tack-duty  of  that  <arop,  but 
found  him  liable  for  the  whole  rents  1741,  though  no  intimation  or  warning  was  made  to 
him  before  that  tenq,  which  to  me  seemed  odd.  Amiston  in  the  chojr  gave  his  opinion  in 
terms  of  the  interlocutor,  but  seemed  afterwards  to  doubt  upon  the  reasoning. — 13th 
January  .1743,  Adhered. 

No.  8.    1 742,  Dec.  S.    Eael  of  Eglinton  against  His  Tenants. 

The  corns  of  three  baromes  belonging  to  the  Earl  being  in  June  1733  destroyed  by  a 
thunder  storm  of  hail  so  that  the  produee  of  the  crop  in  most  of  them  was  not  sufficient 
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to  pay  the  seed  and  expense  of  labour,  and  in  none  of  them  exceeded  the  seed  and  expense, 
if  not  in  a  trifle ;  the  Lords  found  none  of  the  tenants  liable  for  any  rents  for  that  year 
that  they  have  proved  that  the  produce  did  not  exceed  the  expense  of  seed  and  labour  or 
thereabouts.  And  in  respect  the  millers  did  not  recover  eo  much  multures  as  to  defray 
the  necessary  charges  of  the  mill  and  servants  find  them  liable  in  no  rent 

No.  9.    1 744,  June  22.    Steedman  against  Kennedy. 

The  Lords  refused  to  ^ve  Steedman  any  abatement  of  the  rent  of  his  house  at  the 
Cross  on  account  of  his  entry  being  incommoded  by  the  rubbish  of  a  neighbouring  house 
taken  down  and  rebuilt. 

No.  10.    1744,  July  28.    Edmonston  of  Ednam  against  Bonston. 

Tub  Lords  found,  that  a  master  and  tenant  having  agreed  that  the  tenant  remove 
without  warning,  this  is  proveable  by  the  tenants  oath,  and  that  such  agreement  is  bind- 
ing though  no  warning  was  given,  and  though  the  heritor  was  not  infeft ;  and  upon  the 
same  principle  was  the  decision  15th  and  24th  January  1734^  Carlyle  against  Lawson, 
(No.  1.  gupra,)i 

No.  11.   1746,  June  IS.  Duke  of  Nobfolk  against  The  Creditors  of 

Mr  Murray. 

The  Lords  adhered  to  the  Qrdinary^s  interlocutor  The  Lords  in  respect  of  Sir 
Alexander  Murray^s  consent  to  the  sub-lease  found  it  not  competent  to  Mr  Charles 
Murray  and  his  crechtors  to  insist  agtunst  the  other  joint  tacksman  with  Sur  Alexander 
for  any  damage  done  by  the  sub-tacksmen,  the  York-iBuildings  Company,    nenu  cen. 

No.  13.    1747,  Dec.  S.    The  Duke  of  Buccleugh  against  Elliot* 

A  BEKEFiciAL  tcasc  for  1§  years  set  to  a  man  and  his  heira^  secluding  assignees  but 
such  as  the  setter  approved  of,  where  a  great  part  of  the  lands  iras  subset ;  the  tenant 
breaking,  William  Elliot  a  creditor  pursued  adjudication  ;  and  Ellkerran  found  the  tack 
adjudgeable  in  a  question  with  the  setter.  But  upon  a  reclaiming  bill  we  found  it  not 
adjudgeable,  renit.  Dun  et  Tinwald.  I  was  exceedingly  doubtful  and  did  not  rote.  4tb 
November.— December  5,  The  Lords  adhered. 

No.  13.    1 748,  Jan.  7.    Russell  and  Aikenhead  against  Benny. 

Upon  my  report  without  informations  far  advice^  die  Lords  found  tliat  a  tack  of  a 
house  and  shop  in  Falkirk  for  13  years  might  be  assigned  or  sub-set  without  consent  of 
the  proprietor,  though  it  contained  no  power  to  assign  or  sub-set ;  and  in  general  found 
that  the  general  rule  that  tacks  are  not  assignable  does  not  extend  to  urban  tenements ; 
rcnzL  Amiston  (in  the  chair)  Drummore,  Murklc,  Shewaltoo,.  et  me,. 
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No.  14.  1748,  Feb.  11.  Creditors  of  AucHiNBRECKflgYiinrfM*LACHLAic. 

SiB^  James  Campbell  in  1729  borrowed  4000  merks  from  M'Lachlan  and  gave  him 
a  tack  of  lands  for  five  years  and  thereafter  till  the  money  were  repaid,  at  300  merks  rent, 
and  certain  casualties  of  butter,  wedders,  poultry,  &c.  allowing  him  to  retain  the  200 
merk  in  giving  annually  a  discharge  of  annualrents.  In  1739  the  estate  was  sequestrated, 
but  the  tenant  suffered  to  possess,  and  after  Martinmas  1742  the  factor  took  a  Baron- 
court  decree  against  M^Lachlan  for  the  full  rents ;  which  he  suspended ;  but  it  lay  over 
till  1746,  when  the  factor  insisted  qn  discussing  the  suspension.  Kilkerran  found  the 
letters  orderly  proceeded ;  but  we  sustained  the  reason  of  suspension  until  he  was  inter- 
pelled  by  the  decreet ;  and  suspended  as  to  precedings,  but  found  him  liable  for  rent  crop 
1743  and  in  time  coming.  Amiston  was  against  the  first  part  of  the  interlocutor,  but  after 
it  was  carried,  he  was  for  suspending  also  for  the  rents  after  the  decreet ;  and  I  own  so 
was  I  against  this  last  part  and  Minta  But  as  such  of  the  Lords  as  spoke  were  for  find* 
ing  him  liable  fiom  the  interpellation,  and  differed  as  to  the  time,  I  who  was  in  the  chaior 
put  the  question.  Whether  liable  from  the  decreet  or  not  ?  and  it  carried  liable. 

No.  15.     1749,  Nov.  24.    Haly  against  Sands. 

A  fabm  of  a  minor  was  let  by  roup  by  the  tutors,  and  Sands  was  preferred  as  highest 
oiFerer.  He  had  signed  his  offer.  But  the  articles  of  roup  nor  roup  itself  were  not 
signed  by  either  the  mfant  or  tlie  tutor,  or  even  the  Judge,  so  that  there  was  nothing  in 
writing  under  their  hands.  One  of  the  tutors  acted  as  clerk.  However  Sands  was  put  in 
possession  But  Haly,  one  of  the  tutors,  wanting  the  farm  to  himself,  the  tutors  pursued 
a  removing.  The  defence  was  on  the  roup.  Reply,  there  wlas  no  written  tack,  therefore 
only  good  for  one  year.  I  own  I  had  great  difficulty.  However  the  Lords  sustained  the 
defence  upon  the  roup,  and  assoilzied  frcmi  the  removing,  and  found  the  pursuer  liable  in 
expenses,  and  that  the  pupil  ought  not  to  be  charged  with  any  of  tlie  expenses  of  the 
process. 

No.  16.    1750,  Nov.  28.    John  WatsO'S  ^i^a/Twi  David  Thomson^ 

The  question  was,  Whether  n  tack  of  a  salt-pan  for  15  years  without  mention  of  heir% 
the  tacksman  dying  during  the  tack,  if  it  descends  to  his  heir,  his  son  ?-  2dly,.  The  son 
continuing  some  years  and  paying  the  rent,  whether  the  receiving  the  rent  alters  the  case  ? 
As  to  the  first  sundry  authorities  are  quoted  against  the  heir,  viz.  t^o  decisions  quoted  in 
Colvil,  and  Haddington,  2..  Craigie  Wallace,  Sepcrtorium  jurisy  Diricton,.  and  Craig ;  on 
the  other  hand,  Stewart.  But  thia  coming  before  us  by  a  bill  of  suspension  of  a  decree 
of  removing  agunst  the  heir,  which  two  different  Ordinaries  had  reitised,  we  thought  the 
question,  deserved  more  deliberate  consideration,  and  therefore  passed  the  btlL. 

No.  17..    175 1,  Jan.  4.    Wallace  ^awwf  Campbell  of  Inverasraggan. 

Archibald  Campbell  in  Inveraray  having  a  tack  of  three  nineteen  years,  built  a 
liouscj  which  run  him  in  several  debts.  His  brother  Inverasraggan  was  a  considerable  cic- 


446  TACK.  [ELCiULXs'ai  Nmb^. 

clitor,  and  took  from  him  an  asbignation  to  his  tack,  but  set  him  a  sub^tack,  obliging  him  to 
relieve  bim  of  the  tack-dutj  to  the  Duke  of  Argyle,  and  to  pay  him  L.12  of  additional 
duty.  Wallace  an  anterior  creditor  who  had  used  personal  diligence  challenged  this  dis- 
position on  several  grounds ;  among  the  rest  on  the  ground  that  die  disporitkm  of  die 
tack  was  not  clothed  with  possession.  And  Wallace  has  now  adjudged  the  tack.  Anawei^ed : 
The  disposition  was  completed  by  the  tack  to  the  common  debtor  who  was  already  m 
possession.  We  appointed  a  hearing  in  presence.  We  remitted  to  the  Onfinary  to 
enquire  and  report  whether  any  payments  had  been  made  of  the  sub-tack  dirties,  lOlh 
January  1750. 

(Tbe  case  was  ultimately  decided  in  favour  of  die  adjudger,  the  assignee  not  having 
attained  possession  in  any  way.  It  speared  he  had  received  no  sub-tack  duties  prior  to 
the  adjudication.) 

No.  18*     1 752,  Feb.  1 8.    The  Purch aseh  anb  Cueditobs  of  Jordan- 
hill  against  The  Earl  of  Crawford,  Viscount  Garnock. 

In  1701  the  Earl's  predecessor  Crawford  of  -^Kilbimie  gave  Jordanhill  a  tack  for  400 
years  of  a  parcel  of  meadow  ground,  the  tack-duty  to  be  a  proportion  of  the  rent  of  the 
tenement,  to  be  settled  by  the  tacksman  and  a  friend  of  Obimie^s,  the  Lord  Boyte.  In 
1 708  he  sold  Jordanhill  the  whole  tenement  for  a  price  to  be  paid  and  other  prestations, 
particularly  thirling  Jordanfaill^s  estate  to  dbirnieX  then  Visooont  of  Gamock^s^  miU. 
Jordanhiirs  affairs  went  into  disorder,  and  the  creditors,  amo^g  the  vest  adjudged  this 
part  of  his  estate  whereof  he  had  not  attained  posseauon.  But  we  reduced  the  minute  of 
sale,  not  only  because  tbe  estate  of  Gamock  was  a!itailed,  but  chiefly  because  the  sale  was 
on  JordanliilFs  part  become  imprestable.  But  he  stiU  continued  to  possess  the  bit  d[  mea^ 
dow,  at  least  the  factors  did,  although  no  rent  was  paid  to  Gamock.  This  bit  of  meadow 
was  included  in  the  proven  rental  of  the  estate  and  so  purchased  by  Mr  Houston  the  pux^ 
chaser.  But  then  £arl  Crawford  (formerly  Gamodc)  claimed  tbe  meadow  as  his  pro- 
perty ;  which  brought  on  different  questions.  Houston  claimed  it  as  a  part  of  his  pur« 
chase,  otherwise  to  be  free  of  a  part  of  the  price.  The  creditors  insisted  on  the  400  years 
tack  as  equal  to  property ;  and  the  Earl  objected  to  the  tack  so  aa  against  law  creating  is 
effect  a  feu  and  conveying  the  property  without  infefbnent ;  3dly  as  contrary  to  the  entail ; 
3dly,  without  a  tack-duty.  This  was  one  of  the  cases  reported  by  Lord  Kames  as  Lord 
Probationer,  though  not  decided  till  this  day.  We  all  agreed  that  the  tack  would  not 
be  effectual  against  angular  successors,  and  that  the  act  of  Parliament  was  only  to  be 
understood  of  tacks  of  ordinary  endurance,  otherwise  it  would  render  our  records  of  no 
use.  But  then  we  thought  it  was  good  against  the  granter  and  his  heirs,  and  I  thought 
he  might  compel  them  to  give  him  a  precept  of  sasine.  As  to  the  third,  we  thought  that 
where  the  tack-duty  was  referred  to  this  arbitrium  tcrtii  that  was  no  nullity,  though  he  is 
dead,  and  that  it  resolved  now  in  arbitrium  boni  mW,  and  the  judgment  of  the  Court  As 
to  tlie  second^  though  there  was  no  clause  prohibiting  tacks,  we  thought  it  fell  under  the 
clause  prohibiting  alienations ;  but  then  it  was  objected  that  the  irritant  and  lesolutiTe 
clauses  were  not  inserted  in  the  titles  of  the  setter  of  tbe  tack  but  by  reference  to  the  origi- 
nal tailzie,  and  that  the  heirs  were  bound;— and  therefiore  sustained  the  tack, init thought 
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the  purchaser  would  be  entitled  to  a  proportional  abatement,  as  tlie  rent  that  should  be 
found  due  diould  be«r  to  the  proven  rental  of  it 

Na  IS.  1752,  Nov.  15.  Thomas  and  Robert  Duncan  ogYzin^/ DtmcAN. 

BAKltoN  set  a  sub^taek  of  five  years  tDTfaomaa  and  BobcrtlXinean  by  mutual  missive 
lelteiiB,  but  Bisrfoa^s  letter  waa  not  halogiaph ;  and  the  Duncans  Uixied*  the  ground  and 
possessed fora  year  ot  two;  and  then  Banoa  pursued  remoring  in  the  Sheriff-Court  and 
•obtaned-  decreet  and  ejected^  The  case  was  brought  befoie  us  by  reduction^  and  thr 
question  waS)  .Whetiier  a  taok  for  five  years  could  be  let  by  a  missiye  letter  iiothok>|^ph 
but  whereef  tiie  subscription  was  acknowledged  ?  Woodhall  had  found  that  it  could  only 
enbsist  fc^r  one  year.  The  President  said  lie  was  of  the  opinion  of  the  iilterlocutor,  which 
eeeasoned  the  Ju^^gea  grang  their  opinions,  at  kast  several  of  than'  at  some  length. 
Kilkerran  and  I  distinguished  betwixt  solemn  writs  and  missive  letters.  The  solemmties 
'«f  the  first  are  legulated  by  statute,  and  they  are  declared  null  if  these  solemnities 
are  not  observed.  Misrive  letters  are  regulated  by  no  statute,  but  have  the  authority 
^  eustom.  Writings  that  bear  to  be  holograph  are  probative,  unless  disproved ; 
but  faolbgniph  missive  letDevs  are  not  prc^ttve,  because  they  do  not  bear  it,  unlesa 
9iel0gnq[A'  be  proved,  which  may  be  done  companztiofi^,  even  after  the  writer^s  death. 
But  misdve  letters  not  holograph  do  not  prove,  and  there  is  no  way  to  prove  the  suli- 
scription  but  by  adlnowledgment  of  the  subscriber  ;  but  neither  the  <Mie  nor  the  other 
are  null;  and'  ihercis  no  reason  why  a  missive  not  holograph,  whereof  the  subscription 
is  a^nowledged^  should  not  be  as  binding  as  a  fac^jgraph  missive  whoi  proved* 
Kilkerran  mentioned  sundry  precedents  that  I  did  not  distinctiy  hear,  and  I  mentioned 
one  from  my  quarto  manuscript  in  July  1736,  (not  extant)  betwixt  Sir  John  Gcndon  of 
Far4c  and  the  ndict  and^obildsen  of  Nbctfaksly^  where*  the  question  was  touching  her  con-» 
veying  her  lifesent  right  in  lands.  At  last  the  President  said  he  was  always  of  our 
opinion,  but  only  bad  forgot  the  terms  of  WoocflialTs  interlocutor.  So  we  unanimously 
reduced  the.  SherifTs  decreet,,,  and  ordered  die  petitioner  to  be  repossessed,  and  found 
expenses  duew  -^^   - 

No.  20.    1754,  March  9.    Robertson  against  Spalding  of  Ashintully* 

See  Note  of  No.  8,  wet  Removinc* 
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^9^.  1.    inSS^  Aii^  9.    BukiJLiE;  offaimt  Cabmighasi..  of  J\fauI4flly. 

FonMD  the  &bts  do  affect  the  tailzied  estate. 

No.  3;    vns,  Jm.  ^U    CsAio,  &c*  against  DAXJ&arLSMA  oj  GRAitK. 

See  Note  of  No.  5,  i^ocf  FaocEss. 
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No.  S.    11S5,  Feb.  7.    Stewart^  &c.  against  Mk  James  Baillie. 

The  Lords  found  that  Mr  Denholm  had  an  interest  to  insist  for  having  the  subject  of 
the  disposition  applied  for  the  uses  therein  mentioned,  (though  they  thought  he  had  not 
the  ju9  txigendi)  and  they  found  that  Mr  James  Baillie  could  not  as  creditor  to  Sir 
Robert  Denholm  evict  these  subjects  in  prejudice  of  Sir  William  Denholm,  whose  pay- 
ment was  one  of  those  uses,  and  remitted  to  the  Ordinary  to  proceed  accordingly.  I  thought, 
and  so  did  several  of  us,  that  he  could  not  evict  it  in  prejudice  of  the  other  use  of  buying 
land,  &c. ;  but  it  seemed  doubtful,  Ist,  Whether  these  lands  must  have  been  tailzied  with 
irritant  clauses  ?  2d]y,  Whether  the  irritancy  of  the  other  estate  would  irritate  this  ?  But 
as  these  things  had  not  been  argued  before  the  Ordinary,  and  it  was  doubted  whether 
there  would  be  any  superplus  after  paying  Sir  Williams's  debts,  therefore  these  pcnnts 
were  not  determined,  17th  January  17J5. 

Adhere  as  to  the  former  interlocutor,  except  as  to  the  jua  exigendiy  and  remit  that 
point  to  the  Ordinary.  Several  of  us  thought  that  Mr  Denholm  had  not  tiiejus  cxegendij 
and  further,  if  there  were  a  superplus  over  the  debts,  that  an  estate  should  be  purchased 
in  favours  of  Sir  Robert  Denholm^s  heirs,  in  terms  of  the  tailzie,  and  that  his  right  to  it 
is  not  irritated ;  and  proposed  iqppointing  a  factor  for  executing  the  trust,  in  respect  of  Sir 
Robert  Denholm^s  heir^s  minority,  7th  February  1735. 

2d  Decemb^.— The  Lords  differed  from  the  interlocutor,  and  thought  the  irritating 
the  tailzied  land-estate,  did  not  amit  the  personal  But  the  lawyers  at  the  Bar  insisting 
only  in  so  far  as  concerned  the  relief  of  debt,  bill  and  answers  were  remitted  to  the 
Ordinary  without  any  other  interlocutor.     (See  No.  9.) 

No.  4f.   1 135,  June  7.  Sib  James  Rochead  offainst  His  Heiks  of  Entail. 

Tjie  Lords  found  the  limitation  only  personal  in  favoinrs  of  the  daughters,  but  not  of 
their  heirs.  RentL  Dun  tt  Couper,  but  Drummore,  Murlde,  and  Leven  did  not  vote. 
For  the  interlocutor  were  Royston,«Newhall,  Milton,  Strichen,  et  ego.  Minto  and  Hain* 
ing  absent     Monzie  in  the  Outer-House. 

No.  5.    17S6,  Jan.  31.    Ladt  Nairn  against  John  Naien. 

Tiis  Lords  found  the  Lady  not  Umited  not  to  contract  or  seQ,  &c.  2d  January .— 31  st 
January,  The  Lords  adhered.     But  reversed  by  the  House  of  Lords. 

No.  6.    1 7S6,  Feb.  4.    Ceeditoes  of  Durris  against  The  Earl  of 

Peterboreow. 

The  Lords  unanimously  found  that  notwithstanding  the  entail  the  creditors  might  affect 
the  wadset-lands  to  the  extent  of  27,000  merks,  that  part  of  the  wadset  paid  and  redeemed 
by  Sir  Peter  Fraser ;  and  they  were  of  the  same  opinion  as  to  the  whole  wadset,  even  the 
part  of  the  sum  that  had  been  pud  by  Sir  Alexander  Fraser  the  tailzier  after  making  the 
entail ;  but  the  creditors  having  innsted  no  further  the  interlocutor  was  {»onounoed  as 
above.    See  the  case  of  Duke  of  Queensberry. 


»    *^ 


r 


0 


•1 


'  f 


BloiGtBs!a.2foftt.  •     TAIE2IE.  4^ 

K^  7.    173B,  Juljr  rs;    SirEt  OF  Glasgow,  &c  a^m/.  Ti^count  of 

GA&ljrQCK. 
Tim  Xiovd^  aAeid^  to  the*  ApdiiMiyViiiterldeutor  fincKfig'  t^eestata  of  Gainock  aftct- 


''No.  8.  \73Ktt  Jttim  9ft    BovTRimex  ognstfrrt  Trai>s»  Maibbtt  Hospital. 

See  Note  of  No<  2»  i^e  Faculty* 

No.  9.  17S9»  Jm.  16.   Mb  Archibald  Denholm^  &c.  against  Denholm.. 

14th  December  1737,— -The  Lords  found  that  the  contracting  personal  debts  on  which 
no  dSCigeiice  followed  against  the  estate  did  not  irritate  the  heir  of  entaiTs  right,  but  super- 
seded the  other  point  anent  the  adjudication  on  Sir  William  BaUlie^s  reliefs  annuities  (on 
A  motion  for  the  defender  from  the  Bar)  till  they  give  in  fuller  memorials  on  that  point 

9M  Deeembw  1737,-**-The  Lords  ftxrnd  Ae  irritanrjr  incurred  1^  suffering  adjudica- 
tions to  be  led  for  the  arrears  of  Sir  WilUaas  Denholm^s-  reUcCs  jpintmney  rtmt.  Justice* 
Clerk,  Minto,  Huning,  Monzie,  et  me.-  This  seems  a  hard  deciaon.  Some  looked  on 
this  jointure  as  debts  contracted  by  Sir  Robert  the  heir,  because  they  fell  due  in  his  tim^ 
and  thought  the  subsequent  chuse  anent  Sir  WilUam^s  debts  meant  only  his  bonds  and 
vsA  thiaannukjr  tfwngh  i^naatedhj.  himatlE  Odkts  fomdad  tkeiv  opiniaB^aii  Iha  woMs 
in  thefirsfe  dJMse  of  llie  entail^  ^  deeda  o€  oosssioa^  which  the^  raokaoBd  Ae  not  paying' 
tha  amiui^Mk  The  Lonb  adhaisd  M  Jidy  1738^  and  to  Ibis  kal  islaekMiov  tfaey 
idfa0Ndtbel<idL«iaMiaryl7a9t    (8flcNoi]&> 


Noi  lo.   1  Taa,  Fek  %   C&XMXOM;  o>  TXft  Eajkl.  6F  JtmsEtMXr  Ompetmf^. 

Th£  Lords  found  that  the  real  creditors,  who  affect  the  tailzied  estate  cannot  now  asrign 
thdr  debts  to  the  personal  credfitors  arresters  in  prejudice  of  Lord  Cardross  the  heur  of 
entail. 

No.  11.    1 789,  Dec.  5.    Thomas  M'Dowall  against  B.  M'Dowall,  &c. 

See  Note  of  No.  SO,  voee  X^iesckiption. 

Ne.  12.  1 740,  Jiify*  9.  Hsnts^  op  E)rr ail  of  Sie  James  Rochead  against 

His  E^ncirroES  and  Neabest  of  Kin. 


Ths  LoEda>  fiMmd  tbat  tbe  ciinditi0Dtf  of  Sir  Jama  Bbehaadia  tMlm  haiviag  beaqna 
now  impossihte»  and  avsa  iidiaiJ0ua»  couli  thay  WftdfiBad;  anoftitia.apdiaafld  aa  to  tfa* 
faentable  estate,  ikxuKSaiBm  tbay  found  tfaat  il  mumI  subsisi  ewa  aii  to  the  nunwablss 
except  for  payment  ci  the  dabta  and  kgMes  manlioDed  in  has  sattlwufats^  and  adfaesedt 
twice,  first  on  a  bill,  for  Mr  Murray  the  trustea^andilasl  on  Jianm  fiabjmqpiia?*  patitMi* 
the  8th  July. 
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No.  13-  174pO,  July  17.  K.  M'Kenzie  against  Ceeditors  op  M'Kenzie. 

The  Lords  unanimously  and  without  any  hesitation  found  that  this  tailzie  being  oqoIp 
pleted  by  infefbnent  and  not  recorded  in  the  rqj^ater  of  tailzies  is  not  effectual  against  cre- 
ditors, and  in  that  particular  this  case  differed  fiom  the  case  of  Benhohn^  where  the  House 
of  Lords  reversed  the  judgment  of  this  Court  in  faveiurs  of  the  creditors ;.  but  the  judg- 
ment was  reversed  because  that  tailne  was  a  personal  deed  not  completed  by  infeftmenti 
and  the  Lords  thought  that  the  creditors  not  contracting  upon  the  faith  of  the  records  but 
of  a  personal  deed»  must  take  it  as  it  stands  with  all  ita  qualities,  though  not  recorded. 

No.  14.    1740,  Dec.  19.    DuNCAN  FoBBES  against  John  Fobbes. 

The  Lords  found  the  ckuse  secluding  as^gnees  disabled  Isobd  from  assigning  even  in: 
her  contract  of  marriage  or  otherwise. 

No.  15.    i74l,.Feb.  18.    Competition  fob  the  Estate  of  Balquhakc. 

See  Note  of  No  6^  voce  Bokj  et  Mamm  Fwe$. 


No.  16.    1 742,  July  1 8.    Johnston  against  Lockhabt. 

An  heir  of  entail,  (whose  entail  contained  noimtanc^  of  the  oontravener^s  ri^t)  sold 
bj  minute  o£  sale  the  land  entailed.  The  purchaser-  suspended  that  he  was  not  safe  to 
finish  the  hacgaiB  because  of  the  entail.  Answered-  no  danger  because  no  irritancy  of  the 
heir^s  right ;  2dly  not  Recorded  though  the  heir  is  inftft  upon  iu  Yet  the  Loids^  would^ 
not  compel  the  buyer  to  pay  his  money,  because  of  difficulty  and  danger^,  and  mentioD 
was  made  as  to  the  first  of  the  judgment  of  the  House  of  Biords  in  the  case  of  Craigof 
Riccarton.  Sdly,  As  to  the  heir^s  power  ta  sell  where  the  entail  is  not  recorded,  it  was 
observed  that  the  irritancies  were  inserted  in  his  infefbnent,  and  it  was  not  certain  what 
the  judgment  elsewhere  might  be  as  to  that  point,— •fmd  in  the  case  of  Camock  they 
reversed  our  decree  authorizing  him  to  selL. 

No.  17.  1742,  July  27.  Cabmichael  of  Mauldsly  against  Cabmichabi:. 

Ak  heir  of  entail  with  irritant  and  resolutive  clauses,  and  containing  an  obligement  on 
the  heirs  to  pay  the  entailer's  debts^  and  an  act  of  Fadiament  in-lOSfr  having  been  ob-^ 
tained  for  seDing  som^  of  the  sulgects  for  payment  of  the  debts  which  were  aocoidin^y 

« 

add,  but  misapplied ;  the  next  heir  now  pursues  a  declarator,  that  he  has  power  to  sdl 
fop  payment  of  the  tailcier^  debts,  and  also  the  dfebts  of  the  firmer  heir  that  are  found  U> 
affsct  the  estate;  and  Mr  William  Carmichael  the ned  heir  (after  the  pursuer's  brother) 
wmsented  ta  a  sale  for  payment  of  the  tttfader's  debts^  bat  not  those  of  the  heir  af  entail : 
But  the  Court  would  not  find  he  had  powers  to  sdOi  for  either  of  these  purposes,  and 
aambic^  fioom  the  dechratco;    (SeeNo.dO.) 
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No.  18.    174S,  June  10.    Bimkino  against 'EAUh  of  Lauderdale. 

Thk  LordS)  1st,  found  that  the  power  of  Earl  Richard  was  affectaUe  by  his  creditors; 
on  a  charge  to  enter  heir ;  2dl  j.  That  the  Duke  of  Lauderdale^s  debts  cannot  be  pleaded 
to  exclude  the  entail ;  3dly,  That  Sir  William  Sharp's  adjudication  1691  against  Earl 
Richard  without  any  charge  to  enter  heir  was  void  and  null ;  4thly,  That  the  pursuer 
is  pari  passu  with  the  other  two  adjudgers  in  1694,  and  therefore  that  these  two  adjudica- 
tJODS  did  not  exclude.  18th  November  1743,  Adhered.  The  President,  Strichen,  and 
Kilkerran  were  for  altering  as  to  the  Curst  point 

Na  19.    1748»  July  15.    DBUifBfOND  of  CaUendar,  Supplicant. 

FouKn  that  a  aubsdtnle  in  a  tailxie  oould  not  by  a  aummary  petiticm  have  a  tailzie 
transmitted  from  the  register  to  be  registrate  in  the  re^ster  of 'tailzies. 

No.^SO.    1743,  July  26.    Carmichael  of  Mauldsly,  Supplicant. 

Ths  pursuer  pursued  declarator  that  by  his  entail  he  had  power  to  sell  part  of  his 
estate  for  payment  of  his  debts ;  which  coming  before  me  I  allowed  them  M  pnx^  of  the 
rental  and  debt ;  which  they  brought,  but  imperfectly,  and  insisted  that  I  should  lay  the 
case  before  the  Lords  to  determine  the  point  of  law ;  which  I  did,  and  they  found  that  he 
had  no  power  to  sell,  and  that  they  could  not  authorize  him.  Now  he  applies  for  diligence 
to  complete  his  proof  in  order  to  apply  to  Parliam^it  But  we  found  that  we  could  not 
interpose.  We  gave  no  deliverance,  but  allowed  him  to  withdraw  bis  petition.  (See  No.  1 7.) 

No.  21.    1 748,  Dec.  20.    Lord  Maxwell  against  Tait. 


Tub  Lords  found  that  they  could  not  give  any  judgment  upon  this  questioii,  Whether 
this  purchase  would  be  eibctual  against  the  heirs  of  entail,  in  re^iect  the  entol  is  liot 
r^istrate,  although  the  question  has  been  brought  before  the  Court  before  the  sale  is  exe>* 
cuted  or  the  price  paid,— -until  the  hem  of  entail  are  brought  into  the  field. 

No.  22.    1 744,  Jan.  25.    Earl  of  Murray  against  Ross  of  Balnagowan: 

Dun  thought  that  Balnagowan  could  discharge  Mr  Francis  Stewart  of  the  limitations. 
Kilkerran  differed,  but  thought  there  was  no  evidence  of  Mr  Francises  acceptance.  I  also 
differed  ftom  Bun,  butdiftved  also  from  Kilketxaa,  and  thought  acceptande  pcesumed, 
that  there  was  no  evidence  of  repudiating,  on  the  oontraiy  evidence  of  actual  acceptance. 
But  I  doubted,  if  there  was  dil^^mee  for  the  wadset  sums,  and  Mr  Francis  failed  to 
relieve  him,  there  might  not  lie  reduction  causa  mm  seeitUu  The  President  thoag)&t  that 
no  man  could  by  any  tailzie  gratuitously  Und  himaelf  to  his  heirs  not  to  alter,  that  if  it  is 
a  contract  betwixt  two  parties,  or  an  onerous  cause,  the  parties  ccmtractors  jointfy  may 
always  alter.  Amiston  in  the  ahialract  case  differed  from  the  President,  and  thov|^  a 
man  might  bind  himself  as  well  as  his  heirs,  and  in  a  fee  dispcmed  with  ibemt^Domi&JaaDM 
the  consent  of  the  diqponer  signifies  nothing,  and  those  conditions  are  qualities  of  the  fee, 
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and  in  so  far  stronger  than  personal  oontraets,  tluragh  eren  these  ipay  be  ooneared  so  as 
the  parties  oasnot  alter.  rHe'sIso  flioii^  the  fatw  inqpfed  att  lwcptanse»  aad  here  thete 
ivas  actual  acceptance,  but  thought  it  was  a  settlement  stronglj  quarrelafale  on  the  head  of 
impositian^  and  that  was  strong  reason  for  Hr  Francis  making  the  transaction  1706t 
and  so  was  tlie  return,  and  Mr  Francishad  power  to  transact  tQpon  that ;  or  3dly,  it  may 
bear  the  construction  that  it  was  intended  as  a  trust.  'The  question  was.  Whether  the 
two  jdntly  had  a  power  to  alter  ?  and  it  carried  they  had  piower,  fire  and  Presi&nt  to 
four.  Slrichen  and  Amiston  did  not  vote.  Leven  retired.  Balmerino  did  uot  vote. 
Pro  were  Justice-Clerk,  Minto,  Drunmunre,  Dun,  IMonzie.  Con.  were  Boyston,  dker* 
ran,  Murkle,  et  ego.     17th  November  174S» 

S5th  January  1 744',-— The  Lords  a^^red  by  a  great  m^ority.    Amiston  gave  bis   ' 
pinion  that  the  orighial  settlement  in  &veurs  of  "Mr  IF^rands  Stewart  was  a  trusty  and  not 
•oteaded  to  beti  fimd  settlement, and  therefore adbeved.    KHhaiurmiros  alsolensAMxig^ 
because  he  thought  there  )v«as  SKI  evidenoe  of  JCr  IFsauds  StewartVauoceptittg.     BCiaskkku 
was  in  the  Outer-House» 

No.  23.    1 14^,  Jan.  Sty.     -Casi:  ^f  J>iinnipace. 

A  TAIUI&  prohibiting  to  contract  debts  and  irritadiig  the  right  of  the  contnsvener,  bul 
not  irritating  the  debts  oontracte^  the  tailzie  bdbre  the  act  1685,  therefore  needed  not  to 
be  recorded,  bttt  the  clauses  were  inserted  in  all  the  dbarters  and  saanes.  TThe  quesCon 
was.  Whether  these  debts  were  voidcMrnot?  Amistoii^  Ordinary,  bad,  SdDecensber,.  found 
them  void,  but  27th  January  1744  the  I^rds  by  a  g^reat  rn^ypri^  altered  Amiston^a 
interlocutor,,  and  ibund  the  debta  eflFectual  against  the  estate.  Cim.  wese  Pte^erit^ 
Royston,  Amistonw  I  do  not  know  how  Strichen  voted.  Justice-Clerk  was.  absent. 
Murkle  came  late  and  did  not  vote^  but  was  far  aAering. 

No.  124.    l9Ms  3m.  St.    Sol  lUiMttT  Saoa ^^wMT ^M.  laifmwr 


Wk  unanimously  found  that  a 4J^um  for  mournings  toaireCct  and  aliment  ta  tbe^tena 
was  no  debt  upon  an  heir  of  an  estate  under  a  strict  entail>  and  adhered  to  Lord  Arms* 
ton'*s  intertociKtor. 

« 

No.  2S.    I744>  June  19.    X^tntZE  againrt  LAVftixr. 

Oke yaiihasidatteaUite  and  took tte disposMBii  teiliiumJT anAosrliAiihms l(whi»6sf 
die  first  wuaheir  at^Iaw>  msder  Ae*i«8tgietk»s>i?oniMmd«ihi8  aantharies<ata» 

whidi  sepasiMs  righlB  eotttained  41 4rtf]et  entaO  9^ 

af  them  aeetted  in^&e  niPW4rigbt.  Zlse^^Mbstkutefarsoed  AislwvfintcalkdJ^  tha 
lif^ta  with  Itie  irnla&t  «id  tfesohilive  elaus^  m  <the  oikar-fightSi  TheiLords  SmxBiAam 
Jhb  no  aetion  «t  As  MamHe  fa«r-s  instanee  against  tke  piesent  faeir,  ifat  iianid  ^Ihat  by 
^  lestiicdons''  it  was  tnl»nded  to  be  subjeetto  «U  4ie  limittftinnsaad  conditiopa  rf  the 
attecaaiiU. 
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98.    174A,  Jiify5.   iHaxDooms  4ar  Hugh  Minuur  KimnNMOiiD 

ogmnH  His  &a«c«ter. 

TjisXiOrdsTouDd  that  the  debts  of  Sir  Alexander  Murray  may  affect  the  tailzied 
estate,  because  the  irritant  clauses  were  not  inserted  m  the  sasine  of  Sir  Alexander 
Murray.  And  found  that  Mr  Murray^s  accf}>ting*the.di(^position  of  Sir  Alexander  was 
no  universal  passive  title.  But  before  answer  to  the  other  jxnnts,  ordained  the  creditors 
to  fp9t  an  account  of  the  subjects  disponed,  and  the  debts  pud  by  Mr  Murray,  distin*^ 
what  he  paid  on  as4gnations  and  ^nkaX  (m  discharges. 


A  BUSSXit«»Bheir«f  tailsie  applied  siittBna%%  jMtiuoii  to  have  ailailzie  jv^istrate 
inihebooks^  Session  IWMnanitted  to  .^  i^^gisUate  in  the  sister  of  twlzies^  wbixi^  we 
refused  because  the  institute  was  not  in  the  fisbL  He  then  jaisedA  pnoeis^^nnst  the 
institute  for  the  same  end,,  who  did  not  compear  ;  and  Dnunmore  summanly  this  mom* 
kqgteoi^htthe  fgrnstion  before  us.  I  «oved  that  h  should  he  delayed  till  November 
that  the  question  might  be  deliberately  coBNderad.  Yet  the  Lords  proceeded  and  oiQered 
it  to  be  ceoorded. 


A  XA19 'having  tsShsied  a  'small  estate  charged  with  annuities  to  tire  extent  of  120O 
merks,  he  burdens  the^ht  in  strong  and  anxious  terms  with  all  his  debts  to  be  resting 
act  his  death  and  even fanend  charges.  The  debts  being  15,000  merks,  the  defunct*s 
executors  daimed  the  executry  free  of  debts,  because  the  defunct  had  burdened  his  estate 
with  them ;.  Iml  i  vepelled  the  claim,  and  tiie  Lords  unanimously  adhered. 

No.  SOw  47;A6^Aaiiei7-HAaii£«7oy  qi^^iim#f  Bews  or  P&onrosx  Wioiitmax 

A  TAILZIE  prohibitihg  the  heirs  to  alter,,  imicyvatie,  or  infringe  the  tailae  or  order  of 
eooeesakm,.  vdA.  imtantiand  aesdhitivc  clauses  of  t]ie.eontnwxtiierV  nght  and  deeds  of 
aoiitMMientio«,:not  rtmndad  in  Ibeup^pbter  of  tailaies,  and  aa^tosmne  of  the  lands  notcom* 
pleted  Isg  •inCeftsnent  ^i^^llie  iands  liavt^gibeen  fiold  dn  1^285.  by  the  hcbs  in^posseasion  wlio> 
in  a  paii^  of  tthe-  ikndb  were  dnfeft,  but  ImkI  iM^t  inserted  the  dauses  in  their  mfeftmenls, 
hat  «ho.m.the  oAierlandB.had  mide  no. other  title  than  la  aemioe  as.heira  of  pnnuiian  ; 
the  next  heiiw  ef  tallaie^who  axenow  naless.tiian'seven)cpur8tie  a  reduotion»  Ajb  to,th^ 
lands  whamn  ibejr had  been  iofeft  I  aasoilaedintlie Outer«Houae, but leported  Uie other 
points  this  day  to  Ibe  Lords  y  mz,  1st,,  Whether  »  piohilxtion  to  alter,  inno^iate,  or  lih* 
fimge,  iMuifequditIo  a  prohiintifln *to  sell,  aanulzie,  cv  cmtEsict  debts;  Sdly,  if  it  was^ 
whether  a ipewonal taflrie  not  eqpalrate  was  effectual ugainstcreditorenotwithstancKng the 
net  IfiSSk  The  first  we  decided,,  and  unanimously  found,  tiiat  this  tailaie  contained  no 
ptoUbitiontD^eU,  aolid  tfierelbne  assmlmd.  As  to  the  seoand  we  ware -divided.  9Qlkerran 
•nd  DmnuBOfe  thoi^ht  s  pcnoaal  taibie  «ot  jEOpooded  effectual  agreeaUf  to  the  judgment 
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of  the  House  cS  Lords  in  the  case  BaQlie  against  Denholm,  (See  No.  9  and  No.  13.) 
Th^  President  and  I  thought  it  not  effectual  no  more  than  infeftments  oontaihing  aU 
those  clauses.  But  I  doubted  if  it  would  be  right  for  us  now  to  judge  of  this,  which  could 
only  serve  to  put  the  suitors  to  the  expense  of  an  appeal  to  have  our  judgment  reversed^ 
But  the  Pre^dent  said  that  was  not  certain.  That  the  Peers  are  no  more  infallible  than 
we,  and  often  judge  upon  spedalties,  and  therefore  often  enough  vary  in  their  cases.  But 
the  lawyers  on  neither  side  insisted  for  judgment,  and  therefore  we  gave  nonie.  (See 
Dicr.  No.  130,  p.  15,600.) 

No.  30.    1 746,  June  25.    Case  op  Oliphant  of  Cask. 

Oljphakt  iqpplied  for  repstradng  a  tailzie  of  the  estate  of  Gask,  and  the  petition 
being  by  order  intimated  to  the  solicitors,  they  objected  that  the  present  Oliphant  of 
Gask  was  attainted,  and  by  the  acts  1685,  1690,  and  1715,  oap.  20,  tibe  tailxie  could  not 
prejudge  the  Crown.  But  because  the  attunder  was  omditiona],  unless  he  surrendered 
before  12th  July,  we  ordered  it  to  be  registrate.  ^ 

No.  81.     1747»  June  18.     Mrs  Margaret,  &c  Campbell,  against 

A.  Craufurd. 

&CIEVAKS  by  two  settlements  at  deven  days  distance  fiom  one  another  settled  his  land 
and  personal  estates  upon  his  son,  whom  failing,  his  land  estate  to  his  bastard  sons,  and  his 
personal  estate  to  his  hdr-male.  The  son  died,  and  his  three  daughters  purchased  the  per* 
sonal  estate  from  the  heir-male,  and  sue  the  heir  of  entail  in  the  land«estate  for  relief  of. 
the  debts,  with  which  debts  he  by  anxious  clauses  had  burdened  hb  land-estate,  though  he 
also  burdened  the  other  settlement  of  his  personal  estate  with  them  likewise.  It  carried 
that  there  lies  an  action  against  the  heir  of  entail  to  relieve  them,  rtmt.  ttmium  Strichen, 
Dun,  Kilkerran,  (who  waa  reporter)  et  me.  But  17th  February  1747  altered,  and  found 
no  relief  competent ;  and  12th  June  we  adhered. 

No.  92.     1747,  Dec.  9.     Viscount  Garnogk  agdimt  Creditors  op 

Craufurd. 

Ik  1708  John  Lord  Gamock  by  a  minute  of  sale  sold  certain  lands  to  Jonlanhill  at 
19  years  purchase  and  a  feu-duty  to  be  paid,  and  certain  othor  lands  to  be  thirled  to  a 
mill  of  Gamock^s.  Lord  Gamock  was  heir  of  an  entailed  estate  strictly  limited ;  but  as 
tlie  entail  was  before  1685,  and  not  recorded,  so  he  did  not  insert  the  irritant  and  resolu- 
tive clauses  in  his  own  title  to  the  estate ;  and  his  son  Lord  Patrick  followed  his  example, 
llowev^  it  was  found  in  die  last  resort,  that  the  bars  of  entail  eould  not  seD  lands  for 
payment  of  debts  affecting,  or  that  might  affect  the  estate ;  but  the  hma  fit  creditcH^ 
were  found  safe  notwithstanding  the  entail,  and  therefore  this  Lord  Gamock  got  an  act 
of  Parliament  enabling  him  to  sell  part  of  the  estate  for  payment  of  debts,  and  sold  tnter 
a/ia  the  mill  to  which  JordanhilPs  lands  were  to  be  thirled.  There  never  was  any  per. 
formance  of  the  minute  of  sale  on  either  part;  yet  Jardanhill  being  now  broke,  his  credw 
tors  adjudged  it,  and  inserted  the  lands  in  their  summons  of  sale,  hoping  to  make  profit  by 
an  «dv«Qce  of  price.    Whereupon  Lord  Gamock  pursued  a  reduction  which  was  this 
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day  reported  to  us.  It  was  said  that  Jordanhill  had  taken  decreet  of  oomtitiitibn  against 
Lord  Patrick  aauM  1713,  and  adjudication  in  1725,  but  no  evidence  of  them  was  pro- 
duced. Most  of  the  Lords  were  of  opinion,  that  since  this  minute  remained  in  nudi»fini* 
bus  contraetusj  a  succeeding  heir  of  entail  was  not  bound  to  implement,  and  that  the 
buyer  was  no  such  creditor  as  was  secured  by  the  act  1685.  AU  that  spoke  were  of  tha^ 
opinion,  viz.  Kilkerran,  Arniston,  Tinwald,  (reporter)  and  Minta  I  was  in  tlie  chair, 
and  doubted  of  the  general  point,  though  in  thb  circumstantiate  case  I  thought  he  could 
not  be  compelled  post  tantum  temporis  and  such  change  of  circumstances  to  implement, 
and  the  rest  agreed  to  determine  only  this  case,  and  we  sustained  the  reason  of  reduction. 
(See  No.  7.) 
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-   No.  S3.   1 748,  July  27.   SiE  John  Gordon  and  Mr  Hamilton  Gordon. 

In  this  dispute  between  the  two  brothers  for  the  estate  of  Milton,  being  the  estate  of 

.   HamUton  Lord  Hallcraig^  we  found  last  week  that  Sir  John,  as  well  a»  Lady  Gordon, 

'    his  modier,  (the  eldest  daughter  and  heir*feniale  of  Lord  Hi^craig).  were  liable  to  the 

»     condition  in  the  tailzie  of  bearing  die  name  and  arms,  or  denuding  in  favour  oi  the  second 

«     son  of  the  said  heir-female.    And  the  next  question  was.  Whether  Sir  John  had  stiU  the^ 

option,  and  might  take  the  estate  he  assuming  the  name  and  arms,  cht  if  be  is  banned, 

1st,  by  his  mother  and  her  husband^s  not  taking^  the  name  and  arms,,  and  8d]y,'by  his 

own  not  assuming  it  since  the  year  1740  that  the  succession'  devolved  to  hkn  ?  It  carried 

that  heis  not  ban^  whernn  I  <fid  not  vote.    Mr  Charles  Hamilton's  (pursuer^s)  lawyers- 

■    laid  the  whofe  weight  on  Lady  Gfordon  having  irritate,  whidi  I  thought  indeed  she  had 

done;  but  then  llie  irritancy  was  forfeiting  not  only  for  herself  and  eldest  son,  but  for 

all  her  descendants,  which  would  have  carried  the  estate  from  both ;  and  I  did  not  think 

•   that  Charles  could  declare  that  irritancy.   But  I  inclined  to  think,  that  Sir  John  had  him*- 

self  irritated,  notwithstanding  all  bis  excuses  ;^  but  that  the  lawyers  for  Mr  Charles  seemed 

.    t»  give  up. 

No.  S4.    1748,  July  27.    Case  of  Murray  Kinninmond. 

The  question  was,  Whether  Mrs  Murray,  as  heir  of  tailzie  by  pcogress  to  Sir  Alexander* 
Murray,  younger,  who  represented  his  father  praceptitme  was  liable  for  old  Sir  Alexander's 
debts,  contracted  before  the  entail,  particularly  to  Mrs  Kennedy^s  jointure,  secured  by 
infeftment  on  the  estate,  and  afterwards  the  whole  estate  burdened  with  it  in  the  entaiL 
Amiston  had  found*  Mrs  Murray^s  father,  Hugh  Murray,  personally  liable  in  a  question- 
with  his  other  creditors  competing  for  his  executry ;  yet  now  he  thougtit  the  heir  only 
liable  in  valortm  of  her  intromissions  with  the  rents.  And  sundry  of  us  thought  it  indeed 
very  equitable  that  such  heirs  of  tailzie  should  not  be  liable  ultra  valorum  of  the  estate,  no 
more  than  an  heir  cum  btneficio.  But  we  alh  agreed;  that  so  far  an  heir  of  entail  is  liable ; 
and  here  there  was  no  question  that  the  estate  was  of  much  more-valiic  than  the  debt ; 
and  therefore  we  found  her  personally  liable,  and  refused  the  bill.  But  upon  a  motion 
from  the  Bar,  that  our  judgment  might  be  on  record,  we  allowed  the  Ordinary  to  pass 
the  bill,  and  upon  a  warrant  to  discuss,  remitted  to  the  Ordinary  to  give  the  judgment^ 
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andlmtdhCjF,  8S(b»  ihedMu^r  MKwaed  to  susjiead  dmptieiur  til  eaeguffcrn  eneept 
agmst  the  cDliiled  estate. 

■ 
No.  36.    1748^  Nov.  19.    CaJuc  of  CAMfB£X.L  of  Sldnmie. 

TuESK  heirs  applied  for  recording  an  entail  in  the  re^stcr  of  tailzies,  being  already  reg^s- 
trate  in  the  books  of  Session,  which  we  granted'pertctt/o  petentU.  But  the  President  moved  »  ^  ** 
doubt,  Whether  an  entail  not  recorded  during  the  lifb  of  the  maker  in  the  register  of 
entails  can  be  binding  as  to  the  irritant  and  resolutire  clauses,  since  the  act  1685,  which 
makes  the  production  and  recording  a  condition  of  the  maker^s  power  to  make  the  entail', 
which  therefore  ought  to  be  done  during  his  life. 

No.  36.    1 749»  Nov.  8.    Captain  Sinclair  agaimt  Hbiks,  of  Ekxaii. 

OF  Carlowbie. 

« 

HsNmr  SkKC&Aimof  Carlowrie  entailed  hie  estale  to  certain  heiis  (whiobii  aofwde-  f 

volred  to  die  patvuer)  under  lintations,  irritant  and!  resolutive  dkusea,  <<  not  to*  alter,  in- 
novate, or  infringe  the  tailric^  or  otder  of  suocesakm^  et  to  oonttnet  or  take  on  angr  dohta       » 
or  sums  of  money,  or  grant  any  ri|^  or  wadset  rights  of  annualrait,  or  to  doai^  other 
faetordeed  Aatmayanywiaeafet,  burden,  oreviatthelaiidsarod»^^      The  twK     \ 
jects  are  the  estate  of  Cariowri^  a  house  in  Ediabuigh,  mid  a  debti  of  20/)00  necka  oa 
Langtown.    But  it  ooataina  no  expreseprolnbition  to  seU;  l^refcm  Captain  Simdaiap^ 
soes  deelaiator  of  fait  power  to  selV  wherein  he  called  hb  neat  heir-male  and  of..tailau^, 
and  the  gta&ter^s  heirs  whatsoever,  who  were  last  ealled.    These  beuss  wkafiKiever^  who 
were  four  grand>meces  of  the  maker,  raiaed  a  counter  dedasator;  and  du&  purpoae  of  the 
heir's  desfauratDc  warsaid  to  be  to  dear  a  sale  he  has  made  of  Cariowriei    The  President . 
said  it  was  ia  the  same  caae  with  that  of  Hepburn  of  Keith,  idjttdged  both*  here  and  in 
the  House  of  Lords,  that  he  might  sell,  and  he  was  of  opinioB  that  so  m]|^  tbepiii«ier»  : 
and  aigued  from  all  our  decisions  in  other  cases,  and  ai^ed  full.    We  aD  agreed^  and 
decerned  in  Captain  Sinobmr*s  declarator,  and  assoilzied  from  the  other,  and  found  the 
letters  orderly  proceeded  i^;ainet  die  purchaser. 

No.  87.    1749,  Nov.  14.    Creditors  of  Gordon  agmn$t  Gordon. 

Jamks  Goedok  of  Carkton,  in  1688,  entailed  his  estate  to  the  h^rs»male  of  his  body, 
whom  failing  to  John  Gordon,  son  of  William  Gordon  of  Earlston»  whom  failing 
Kathaniel  Gordon  of  Gordonstown,  mdiom  failing  to  one  Mutland,  he  assuming  the 
name  of  Gordon,  and  the  heirs-male  of  thdr  bodies,  and  their  hars*male  tttceetttoe,  with 
irritant  and  resolutive  clauses,  declaring  all  acts  of  contravention  to  be  not  only  null  with* 
out  declarator,  but  also  <<  the  person  or  persons  so  contravening,  each  of  them,  and  their 
hdrs  above  said,  shall  from  thenceforth  lose  and  emit  my  lands  and  estate,  and  be  totally 
secluded  therefrom,  sicklike  as  if  they  were  naturally  dead»  or  never  had  been,  tailzied 
or  provided  thereto^  and  the  same  shall  fidl  and  aocresoe  to  the  next  substitiite.peraon 
and  heir  of  tailzie  to  succeed  therein,  in  whose  favours  and  their  heirs-male  tacocssiee,  the 
said  persons  eontraveners  are  hereby  holden  to  denude.^    Nathaniel  Gordon  succeeded, 


and  conveyed  it  to  bis  soa  in  hft  coiriTact  of  nuffriage,  who' died  htSor^;  and  they  two 
contracted  lar^  debts,  so  that  at  ranking  and  sale  was  pursued;  and  at  last  after 
NatbamcT^  deathy  donpeanuice  was  made  for  his  grandson  Alexander,  by  Alexander  his 
son,  who  insisted  that  his  grandfhther  had  incurred  the  irritaociest  and  therefore  the 
estate  shouU  be  declared  ta  bekaig  to  him  free  of  the  oontraventioas; '  Answered,  Thai 
in  case  of  eentrav^ntion^  the  estate  was  not  to  deseend  to  him  but  to  tlie  next  substitute, 
for  Nathaniel  fMinted  f(Mr  himself  and  eU  the  heirs  of  his  body.  Replied ;  only  the  per* 
son  contravening  forfeited,  for  the  meaning  of  the  clause  was  that  the  persons  contra^ 
venitig^  aaad  their  beici  coofcnlveoing^  sh^  lo^  and  amit,:  &c  The  Lordsi  on  report  of 
Kilkenan,  found  that  Nfttbaiud  forfeilted  for  hialaelf  and  the  heirs  of  his  body,  and 
thertiere  that  .Alexander  oennot  quarrri  the  creditors'  debts.  Slsl  June  1749.  This 
case  waaon^reelaiiniilg  bill heasd in  picsdnee^  14tb NoYendber  174^  where  thequestionft 
were  two,  1st,  Whether  Nathanid  Gordon  forfeited  for  himself  and  the  heirs  of  bis 
body  ?  Sdly,  Whether  diat  is  competent  to  the  creditors  ?  William  Gordcm,  a  remote 
substitute,  eon^peaied  and  md  be  had  an  interest  to  compear  aad.oppose  the  sale*  Adhem 
to  the  first,  and  find  that  he^  (Alexander  Gordon)  cannot  object  to  the^creditois,  but 
remit  William's  claim  to  the  Ordinaiy,«^f«<Nl  vide  No.  61.) 


No.  88.    1 740,  Nov.  S4;    Beodie  agmwt  Four  Sibtsrs  of  GoitDOK. 

FiKD  the  heirs  of  line  have  right  to  the  estate  of  Pitgaveny,  and  not  the  heirs-male, 
and  prefer  them,— -unanimous. 

No.  89.    1750,  Not.  18*    Claims  of  Captain  Gordon  on  the  Estate 

OF  Pare. 

Ths  questions  were  two,  1st,  Whether  one  of  our  strict  entails  duly  esoeouted,  reeorded, 
and  infeftment  on  it,  forfeited  by  the  attainder  of  Sir  William,  the  heir  of  entail  P  Sdly, 
Whether  an  irritancy  incurred  by  him,  by  granting  infeftment  oil  a  part  of  the  estate, 
(but  which  probably  he  knew  not  to  be  part*  of  the  entailed  estate)  before  his  attainder, 
but  not  declared,  made  the  estate  to  go  immediately  to  the  next  hdr,  so  as  to  bar  the 
forfeiture  ?  The  President  stated  a  third  point,  that  though  entails  are  not  sufficient  to  bar 
the  forfeiture  as  to  the  descendants  of  Sir  William,  yet  that  the  claimants  claim  may  be 
good  as  a  remainder«-man.  (I  think  it  is  rather,  speaking  properly,  agreeably  to  the 
English  law,  a  reversion.)  First  we  found  that  Sir  TVilliam  forfeited  only  for  his  own  life] 
}tenit.  President,  Justice-Clerk,  and  Leven.  Then  found  2dly,  he  had  good  claim  as 
a  remainder-man,  after  future  of  issue  of  Sir  William  Grordon,  nernine  coTUradtcente ;  but 
it  was  agreed  that  in  extending  the  interkx^utor  this  second  point  should  be  the  first  part. 
Sdly,  We  disallowed  the  claim  as  founded  on  the  irritancy  already  incurred.  Renit 
tantwn  Preisident.  Vide  full  copy  of  the  interlocutor  on  Lord  Advocate^s  information 
in  fine.  But  reversed  in  Parliament  21st  May  1751*  {Vide  the  judgment  in  the  the  text) 
—13th  November  1750. 

In  consequence  of  the  judgment  of  the  House  of  Peers  reversing  our  sentence  marked 
13th  November  1750,  in  Captain  Grordon^s  favours,  he  presented  a  new  claim  of  the 
estate,  for  that  Sir  William  Gordon  is  now  dead,  and  though  he  has  left  issue-male  two 
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sons,  they  are  not  inheritable^  not  because  of  the  attainder,  but  because  they  were  boni 
abroad,  and  therefore  by  the  act  of  the  4th  of  the  Eling  aliens.  And  after  answers  put 
in,  counsel  were  heard  Friday  last,  and  yesterday  and  this  day,  (which  two  last  days  I 
was  in  the  Outer-House,)  and  the  Lords,  I  am  told,  (unanimously  except  Dun)  dis- 
missed the  daim,  because  it  was  Sir  William^s  attjunder  alone  that  made  them  aliens, 
and  had  he  not  been  attmnted,  they  would  in  terms  of  that  act  have  been  natural 
subjects  and  inheritable.  6th  December  adhere,  and  refuse  a  biH  wilitoiiib  answers.-^ 
90th  November  1751. 

The  Ciqptain  presented  another  bill,  saying  that  his  btodier^s  two  sons  would  not  Have 
been  inheritable  to  the  estate  though  he  had  not  been  attainted,  because  they  entered  inta 
the  French  King^s  service,  and  wane  therefore  aKens  by  the  act  44o  Geo.  II. ;  but  ad- 
mitted that  the  peace  was  concluded  before  ^ther  of  them  was^biom,  which  took  them  out 
of  the  purview  of  that  part  of  the  act ;  2dly,  For  that  by  the  same  act,  the  children  bora 
abroad,  whose  fathers  are  subject  to  the  poins  of  treascNi  or  fdony  in  case  of  iheir  return, 
and  by  the  ad  due  €ko.  II.  the  entering  into  foreign  service,  or  enlistii^  men  in  it 
without  licence,  is  made  felony,  and  that  Sur  William  Gotdon  had  both  entered  him- 
self and  enlisted  others  in  the  French  service.  Some  of  us  thought  it  plain  that  the  act  iio 
Geo.  II.  meant  mdy  where  the  father^s  returning  without  licence  was  made  treason  or 
felony,  whepeas  the  other  was  felony  whether  he  returned  or  not  However  we  ap^ 
pointed  the  petition  to  be  answered;—- and  on  answers  refused  it;— -when  it  was  also 
observed,  that  the  clause  respected  only  things  made  felony  before  the  date  of  the  apt 
4tto  Gea  II.— 18th  February  1758. 

0 

No.  40.    175a,  Nov.  7.        Sgott,  SuppUcant. 

YxsTBBDAY  wc  refuscd  to  record  in  the  raster  of  tailztes,.  a  taiiaie  wher^  the 
petitioner  was  substitute,  till  he  bring  some  evidence  that  the  heirs  before  him  have  failed. 

No.  41.    175U  July  19v     John  Caur  of  Gavera  offoinH  George  Caer 

of  Nisbet. 

This  was  a  process  at  the ihstanceof  Cavers,  as  heir  of  entul,  ag^nst  his  uncle,  the  son 
of  a  second  marriage  of  his  grandfather,  and  who  was  executor,  or  otherwise  represented,, 
for  relieving  him  and  the  entailed  estate  of  two  large  debts  of  the  maker  of  the  entail,, 
which  affected  the  estate,,  and  which  he  alleged  ought  to  have  been  paid  by  the  grand* 
&ther  out  of  the  maker^s  personal  estate,  which  the  maker  also  left  him  by  a  separate 
deed  different  from  the  ent^ ;  to  which,  debts  the  grandfather  aoq^uired  right  in  the 
name  of  a  trustee,  and  afterwards  made  them  over  to  the  ereditors  of  his  second  son, 
*who.  afterwards  succeeded  to  the  entailed  estate,  for  securky  and  payment  of  the  debts 
contracted  by  his  sons^  and  whereof  those  creditors  aftejcwaids- recovered  payment  out  of 
die  entailed,  estate  in^consequience  of  a  sale  of  it,  for  the  sale  of  which  aaactc^  Parlia- 
ment had  been  obtained.  We  unanimously  found,  4th  June,  that  thooe  was  ikv  founda- 
tion for  the  aistion^  and  assoilzied,  and  this  day  adhered..  I  keep  the  papers,,  chiefly  for 
the  many,  new  questions  argued  in  the  answers  by  Mr  Craigia  to  the  reclaiming  bill,  but 
which  were  several  of  them  first  mentioned  by  the  Bench  at  giving  the  first  interiocutor; 
**-<>{acticu]arly,  though,  the  h^of  line  and  executor  are  bound  to  relieve  the  heir  of 
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ttil^e  of  debts,  yet  if  the  maker  of  the  tailzie  oonvey  or  oblige  his  heirs  of  line  and  exe- 
cutors to  oonvey  his  personal  estate  to  the  hms  of  tailzie,  whether  in  that  case  any  obli' 
gation  lies  on  the  h^r  of  tailzie  to  apply  the  estate  in  payment  of  the  debts,  and  to  relieve 
the  tailzied  estate  ?  8diy,  If  such  an  obligation  lies,  and  he  does  not  so  apply,  and  that 
the  next  hdbr  has  an  action  of  damages  against  the  general  heirs  and  representatives  of  the 
6rst  heir,  whether  that  second  heir  can  discharge  it,  so  as  to  bar  the  third  or  remoter 
h^  when  he  succeeds  ?— -or  if  the  aj^lying  those  very  funds  to  the  use  of  the  second 
hrir  will  be  a  defence  against  the  third  or  remoter  heir,  since  the  tailzied  estate  never  was 
ifelieved  ?  Sdly,  How  long  that  actbn  subsists ;  for  the  first  heir  succeeded  in  1681,  and 
lived  till  1737,  whereby  the  sustaining  action  now  against  his  representatives  was  in 
efibct  to  oblige  them  to  preserve  all  the  vouchers  of  the  debts  owing  by  the  maker  of  the 
entail  for  70  yean ;  for  if  these  were  not  all  preserved,  it  could  not  appear  whether  his 
other  debts  besides  the  two  in  questimi  did  not  exhaust  all  his  personal  estate,  &c  &c 

No.  42.    1751,  July  17.    SrviA.'SQr  agaimt  Steang. 

James  Stsano,  in  his  contract  of  marriage  in  1682,  provided  his  little  estate  of  Meikle- 
Eamodi  to  the  heirs  and  bairns  of  the  marriage,  and  in  his  old  age,  when  the  estate  was 
only  L.537  Scots  of  rent,  burdened  with  L^SOOO  of  debt,  made  a  strict  tailzie,  and  in 
the  substitution  prefers  his  own  daughters  and  their  issue  to  hb  sonV  daughters,  failing 
heirs-male.-— The  eldest  son  pursues  reduction,  and  the  defenders  repeated  a  proving  the 
tenor,  and  were  allowed  to  bring  a  proof,  which  was  remitted  to  the  process  of  reduction ; 
— 4md  this  day  we  sustained  the  reasons  of  reduction  on  the  contract  of  marriage. 

No.  48.    1751,  July  25.    Sir  John  Douglas  against  Datid  Douglas. 

Sxa  JojiK  pursued  reduction  of  a  tailzie  made  by  Sir  William  his  father,  who  by  his 
contract  of  marriage  in  1705,  providing  the  estate  to  the  h^rs-male  of  the  marriage,  and 
the  hcirs-male  of  his  body  of  any  other  marriage,  which  failing,  the  hars-female  of  this 
nuurriage ;  and  yet  by  the  tailzie,  besides  the  limitations  and  irritancies  contrary  to  the 
contract,  his  own  daughters  are  preferred  to  all  the  daughters  of  all  the  sons.  Eilkerran, 
Ordinaiy,  sustained  the  reasons  of  reduction ;  and  thb  day  on  a  redaiming  bill  and 
answers  we  adhered,  nem.  con. 

No.  44.    1751,  Dec  17.    Case  of  the  Estate  of  Cromakty. 


Claim  by  George  M'Eenzie,  second  son  of  George  Earl  of  Cromarty  attainted 
He  claimed,  as  heir  of  entail  made  by  old  6e(»ge  Earl  df  Cromarty  to  the  forfating 
person,  and  heirs-male  of  his  body,  and  other  substitutes ;  and  for  himself  and  other  8ub» 
stitutea  (in  general)  claimed  the  estate  after  the  desth  of  John,  hb  elder  brother,  (who 
did  not  daim,  and  got  a  pardon  on  condition,  I  believe,  that  he  should  not  daim)  first 
on  irritandes  incurred  by  the  forfeiting  person  by  contracting  debts,  and  suffering  many 
adjudications  to  pass ;  Sdly,  for  that  the  Earl  could  only  forfeit  for  his  own  life ;  and 
in  the  course  of  the  debate  insisted  that,  as  the  House  of  Lords  had  done  in  the  case  of 
Park,  we  should  determine  how  long  the  estate  was  forfeited,  and  when  it  would  not  be 
forfdted ;— and  ccNrnpearance  was  made  for  Captain  M'Eemie,  the  Earl's  brother,  9»  a 
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remaindcr-man,  and  insist^  to  have  his  remainder  sustained,  at  least  resenred.  We  dis^ 
missed  George  M^Kenzie^s  claim  ;  and  found  that  we  couM  not  judge  of  the  right  of  the 
remoter  suhstitutes,  for  • .  hom  no  claim  was  presented  in.  their  names,  reserving  to  them  to  be 
heard  when  the  successicm  should  open  to  them  ;  though  we  thought  even  then  the  Par- 
liament alone  could  relieve  them.     Vtdt  the  interlocutor  subjoined  to  the  daim. 

No.  45.    1751,  Dec.  19.    Walter  Scott  against  Heirs  of  Tailzie. 


SiK  WiLUAM  Scott  of  Harden  m  1705  t^dhsied  his  estet^  but  gave  poirer  'to  die 
heirs  of  tailide  to  sell  part  of  the  estate  with  conseat  of  the  peitpii»  naittad,  and  rafter  ttieir 
death  <)f  the.  next  three  heirs  of  entail,  aadin  ease  of  the  suooessimi^s  de^vi^g  to  beirs, 
who  should  hare  estates  of  their  ovn,.^he  obfigod  them  to  taflzle  their  estates  ip  the  asBse. 
strict  manner,  and  add  them  to  bis  estate  with  the  same  oonditiaas  fsavisioasy  Ace  In^ 
1734  the  estate  devolved  to  the  deceased  Walter  Scott  of  Hychester,  who  agreeably 
to  Harden^s  taikeie,  made  a  Strict  entail  cf  his  awn  estate  with  the  burden  ^f  the  debts  he 
then  hady  whereof  be  made  up  a  list  of  L.6100  sterlings  besides  bairns  provisions^  which 
were  then  very  small^  and  gave  the  like  power  to  his  heaiB  to  sell  part  of  Iiis  estate^  with 
consent  of  the  three  next  heirs»  for  payment  thereof.  Hia  son  Walter  baa  now  «uecaeded» 
and  pursued  declarator  against  the  hws  of  entail,  of  his  powers  to  sell  part  of  both 
estates  for  payment  of  the  respective  debts  affecting  them,  with  consent  as  in  the  tailzie ; 
and  for  ascertaining  the  extent  of  Harden'^s  debts  when  his  fiuher  succeeded  in  1734»  and 
of  the  fatber^s  debta  at  that  time,  and  at  the  time  of  his  death.  At  first  some  of  the  heirs 
of  tailzie  made  opposition,  but  afterwards  dropt  it ;  and  the  Ordinary  in  the  Outer- 
House  .pioiiouiiced  an  act  for  proving  therentaland  vidue  oi  the:  lands,  to  be  sold,  iiad 
tlie  extent  of  the  debts  at  these  periods ;  and  particularly  for  the  creditors  deponing  that 
they  were  still  subsisting,  which  was  done,  mid  came  this  day  to  be  advised  in  presence. 
The  debts  on  Harden  were  in  1*734  about  L.9100,  and  he  only  insisted  iitBi  he  aould 
sell  of  the  old  Harden  estate  to  that  extents  He  proved  his  father's 'debts  in  HSI*, 
whereof  the  father  had  subscribed  a  list,  and  he  also  'jirored  his  persocial  eiktateatthat 
time,  and  the  balance  was  L.4999  Sterling  of  debt.  He  also  proved  tfiat  his  debts  were 
at  his  death'L.9414,  but  his  personal  estate  was  then  L.4i580,  so  the  balance  was  only 
L.4834,  which  was  less  than  the  balance  in  1734,  when  he  snceeeded,  and  therefi^e  tha 
pursuer  insisted  that  he  had  power  to  sell  to  that  extent  of  tlie  Hychester  estate.  The 
President  thodght  the  process  not  eon^petent^  for  that  it  was  aconsidtadon  rather  thMi  a 
jprooess ;  but  in  that  the  Court  differed  from  him;  and  as  this  might  be  the  subject  of  a 
ijnestion.  with  tberoDOte' heirs  many  years  hence»  when  a  proof  of  the  subsisting  debts 
alight  be  difficult,  we  thought  it  very  competent  to  nscertain  them  by  a  declarator,  as 
well  as  the  xwi  md  value  of  the  lands  ta  be  sold,  and  moutioned  other  methods  of  doing 
the  same  tiling  ^  as  particularly  by  a  safe  of  a  part  of  the  lands,  an^  the  purchaser  sus- 
pending  Ihe  price, .  wbidi  was  the  ease  betwixt  the  .Earl  of  Hopetoun  and  Hepburn  of 
Keith,  on ' which  thry.got  the  jodgmant  both  of  this  Court  and  of  the  Qouse  of  Lords ; 
ar  by  one  of  the  reaiote  heirs  of  tailzie  endeavourii^  to  inhibit  him  on  the  tailzie,  and 
his  oppoang  it  on  the  faculty  to  sell.  But  there  was  another  question  of  greater  im« 
^l^ocUafifi  aad  debctcy.    The  la^t  W«]t^  Scott  bad  paid  and  totally  extinguished  sundry 
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•This own  debts,  oontmoed  m  his  liftt  1734 ;  Hod  the  reason  of  the  balances  bei^g  so  large 
«t  faisdealhy  was  bj  giving  laige  provimcms  to  five  younger  children  of  L.5000  sterling ; 
and  the  questiob  suggested  by  the  President  was,  Whether  an  heir  of  entail  paying  and 
extingtuAii^  part  of  the  ddits  ufxHi  the  entailed  estate,  beccnues  thereby  creditor  to  that 
estate,  so  that  by  gratuitous  bonds  of  pro  vision,  or  even  by  contracting  onerous  debts,  he 
ean  again  cbaige  the  estate  with  debt  to  tiie  same  extent^  .and  he  was  clear  of  opinion  that 
he  could  not     I  itas  also  of  the  same  opinion.     I  thought  an  heir  of  entail  was  not, 
bound  to  apply  his  personal  estate  in  payment  of  tlie  debts  of  the  entail,  and  therefore 
might,  if  he  was  pushed  by  the  creditors,  take  assignments  uiname  of  a  trustee,  and 
then  .they  would  be  stiU  sidasisting  debts,  but  that  if  he  once  extinguish  thern^  he  could 
not  i^ain  lear  them  up,  and  if  the  law  was  otherwise,  the  debts  on  an  entailed  estate, 
however  th^nugbt  grow  by  not-payment  of  interest  during  an  unfrugal  hcir^s  possession, 
yet  could  neter  grow  less,  £»r  if  a  fru^  b&r  paid  any  debts,  he  thereby  became  creditor 
to  that  extertt  on. thfr estate,  which  mtist  desocsid  to  his  heirs,  especially  if  bis  heir&^it- 
law  and  of  entail  were  the  same ;  and  I  thoi^t  this  was  a  case  very  diiferent  from  that 
of  Pulipssie^  wbete  the  debts  on  the  entail  were  in  reaKty  .never  diminished,  but  money 
boiTowed  fion  onecfccEtor  to  pay  another,  though  the  tailzier^s  bonds  were  not  extant,^ 
and  to  •out  out^these  new  eceditors  would  have  been  sanctioning  a  &aud,  apd  yet  more 
different -from  the  case  of  the  Duke  of  Queensberry,  who  purchased  a  feu  whereof  the 
superiority  only  was  entuled,  and  took  a  resignation  ai  remanenliam ;  and  from  tliat  of 
Sir  Peter  Fnsier  of  Durria's  CFeditors,  who  had  redeemed  a  wadset  and  paid  adjudications 
affecting  the  entailed  estate,  but  were  not  debts  of  bis  or  of  the  tailzicr^s.     However,  it 
carried  by  a  great  majority  that  be  might  sell  lands  to  the  eatent  demanded. 


No.  46.  nS2^  Jttiy  1.    Sia  Kbkneth,.  &g.  M'^ELemzib  agnimt  Stewakt. 

Loan  KoYSTON,  of  consent  of  these  two  pursuers,  his  nephews,,  obtained  an  act  of 
Parliament  for  sale  of  Royston,  with  power  to  the  trustees,  therein  named,  to  apply  the 
price  for  payment  of  the  expense  of  the  act,  and  for  payment  pf  two  great  debts  therein 
mentioned,  and  to  get  them  conveyed  to  the  purchaser.  Sir  Kenneth  and  Gerard 
M^Kenzie  now  pursue  John  Stewart,  Royston^s  grandson  and  heir  of  line,  to  account  fuv 
the  price  to  them  as  next  heirs  of  entail.  Answered,  the  price  exhausted  by  those  dtbts. 
lieplied,  they  were  fictitious  debts,  and  before  extinguished.  But  we  found  we  could  not 
enquire  into  the  matter,,  or  review  the  actof  Parliament,  and  dierefore  assoilzied.  Rcverstd 
in  Parliament  14th  March  1754. 

(The  import  of  the  Lord  Chanccllbr^s  speech,  referred  to  by  Lord  Elchies  as  stated 
on  his  copy  of  the  appeal  case,  (not  preserved)  is  given  by  Lord  Karnes  in  his  rejiort  of 
the  same  case>  Dict.  No.  164,  p.  744.5.  The  report  as  in  the  Fac..  Col.  i^  Dict.  No.  65. 
p.  15,459.) 

No.  47.  1 752,  July  r.  Claim  of  Mekcer  on  the  Estate  or  Lethinhif. 

Ik  1732  Sir  Lawrence  Jtfercer  made  a  strict  entail  of  his  estate  of  Letliindie,  in  favours 
.of  himself  and  hairs-male  of  his  then  marriage,  and  heirs  of  their,  bodies,  whc|m  failing  to 
the  heh^maleoC  his  body  of  any  oth^  mai?riage^  and  heirs  of  thek  bodies,  whoixi  failing  to 
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eertain  odier  hars^  which  was  recorded  in  the  Register  of  Taflzies  in  July  that  year.  la 
1785  he  bad  two  sons,  Lawrence,  and  the  claimant  Charles ;  and  then  executed  a  new 
procuratory  of  resignation  to  himself,  and  his  son  Lawrenoe^  and  longest  liver  of  them 
two,  and  after  the  death  of  die  longest  liver  to  the  heirs  ai  Lawrenoe^s  body,  which 
failing  to  Charles,  and  heirs  of  his  body,  which  failing,  to  the  same  series  of  heira  he 
had  named  in  the  farmer  tailzie,  with  and  under  the  whole  limitations,  restiktions,  and 
clauses  irritant,  specially  contained  in  the  ssid  bond  of  tailzie,  and  that  they  should  be 
contained  in  all  the  charters,  hifeftments,  &a  to  follow  on  the  sud  procuratory  and  former 
bond  of  taUzie ;  but  did  not  repeat  them  in  this  last  procuratory  otherwise  than  by  the 
said  reference,  neither  was  this  last  procuratory  recorded  in  the  Register  of  Tailzies ;  bul 
upon  it  and  the  former  tailzies  a  charter  was  expede  to  Sir  Lawrence,  and  his  son  and 
heirs,  whom  failing  to  Charles ;  and  the  limitations,  and  irritant  and  resolutive  clauses  in 
the  tiulzie  1723  were  all  inserted,  and  thereupon  Sir  Lawrence  and  his  son  were  infefL 
Sir  Lawrence  died,  and  his  son  Lawrence  possessed  the  estate  tiU  1740,  that  he  was  con« 
victed  and  attainted  of  high  treason,  and  died  in  prison  without  issue.  Charles  claimed 
the  estate  as  heir  in  remainder  by  the  procuratory  1725,  agreeably  to  the  judgment  of 
the  House  of  Lords  in  the  case  of  Captain  Gordon.  Answered,  the  procuraloiy  1725 
was  not  recorded^  and  therefore  not  effectual  by  the  act  1685,  and  by  the  tailzie  1722  the 
claimant  had  not  a  remainder,  but  was  called  to  the  succession  only  as  his  elder  hrodier 
Iras,  by  becoming  heir*male  of  that  marriage;  neither  could  the  charter  proceed  upon 
that  tailzie  1722,  wherein  neither  his  brother  nor  he  was  named,  far  leas  did  give  any  fee  to 
the  brother^  Replied,  though  by  the  law  of  Scotland  tulzies  were  ineffectual  against  sin- 
gular  successors  without  bring  recorded,  the  law  of  England  must  be  the  rule  of  jud^ng 
this  case,  where  recording  is  not  necessary,  and  by  that  law  he  had  a  right  in  remainder ; 
nor  is  it  necessary  by  that  law  that  the  forfeiting  person  should  have  been  disUded  lo 
alien,  for  there  entails  can  be  defeated  and  docked  by  fine  and  recovery,  and  yet  the 
heir  in  remainder  is  safe.  2dly,  Recording  the  procuratory  1725  is  not  necessary  by  the 
hiw  of  Scotland,  because  the  tmlzie  1722  was  recorded;  and  if  an  heir  of  entail  vrere 
settling  his  estate  on  his  eldest  son,  it  is  not  necessaiy,  nor  ever  practised,  that  that  settle 
ment  should  also  be  recorded  ;  or  if  Sir  Lawrence  had  asagned  the  procuratory  1722  to 
his  son,  he  needed  not  to  have  either  .^-epeated  all  the  limitations  in  that  asagnation,  or  to 
record  it  in  the  Register  of  Tailzies.  J  Duplied ;  by  the  claimants  argument,  the  substi- 
tutes called  tumindlim  in  sinfiple  destinations  of  suoeesdiHi,  would  be  heirs  in  remainder, 
and  safe  against  the  forfeiture  of  the  institute ;  but  that  the  laws  of  Scotland  must  be 
the  rule  of  judging  of  our  land  rights  in  forfritures,  as  well  as  in  other  cases,  only  it  must 
be  by  analogy  to  the  law  of  England ;  that  in  England,  heirs  of  entail  were  saved  from 
the  forfeiture  of  the  tenement  in  possession  only  by  the  statute  de  danii  cmdUimaUbusy 
which  made  them  unalienable,  and  continued  so  even  after  the  lawyers  had  devised  a 
method  of  docking  them,  till  the  statute  of  Hen.  VIII.  that  made  aU  estates  of  inheritance 
forfeitable,  but  with  a  mIvo  of  remainders,  so  that  still  the  foundation  is  their  not  bong 
in  tiie  eye  of  the  law  directly  alienable,  and  therefore  what  is  directly  alienable  in  SooU 
land  must  be  forfeitable,  for  where  it  is  so  alienable,  there  could  be  no  estate  created  to 
the  person  in  remainder.  2dly,  That  the  procuratory  1725  alone  was  that  on  whidi 
resignation  was^  or  could  be  made,  thou^  the  reference  made  to  the  tailzie  1722  was 
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wammt  enough  fbr  taking  into  the  charter  the  limiutiona  in  that  tailzie,  and  Uiereforc 
ought  to  have  been  recorded ;  and  10th  January  1751,  (No.  17,  voce  Fokfeztuer)  ve 
dismiased  two  dauns  founded  on  a  tailzie  of  the  estate  of  Sir  James  Kinloch  Nevay,  for 
that  the  tailzie  was  not  recorded.  The  Lords  dismissed  the  dum,  because  the  procura*^ 
tory  1725  was  not  recorded.  Renii.  tantum  Drummore  et  Karnes.  For  the  interlocutor 
were  President,  Minto,  Strichen,  Murkle,  Shewalton,  and  I.  Kilkerran  absent  in  tlie 
Outer-House. 

No.  48.     1752,  Nov.  28.    M'CuLLocH  of  Barholm  against  M^Culloch. 

This  was  a  question  of  reducing  two  most  ridiculous  entails  and  trust-rights,  whereby, 
excepting  a  small  aliment  to  the  heir,  the  rents  were  to  be  applied  for  many  years  for 
purchasing  other  estates,  and  entailing  them  in  the  same  manner*  We  aU  agreed  to 
reduce  the  whole  deeds,  and  remitted  to  the  Ordinary  to  allow  the  pursuer  if  he  pleased 
to  prove  the  reason  of  death-bed  against  the  last  deed.  I  inclined  to  giTC  that  proof  firsts 
though  I  agreed  in  opinion  as  to  the  other  reasons  v  but  the  Court  cQd  as  aibove* 

No.  49.    n&2,  Dec.  S.    Alexander  Leslie  against  Leslies. 

The  deceased  Findrasaie  executed  an  entail  of  his  estate  all  written  with  his  own^ 
hand,  and  probably  of  his  own  framing,  with  irritant  and  resolutive  clauses,  and  died  in 
1739,  leaving  four  younger  sons,^  all  heirs  of  entail,  and  by  a  clause  in  the  entail 
empowering  all  or  any  of  the  substitutes  however  remote  to  obligq  the  heir  in  possessfon 
to  complete  his  titles.  Thereupon  these  four  sons  pursue  their  eldest  brother  to  complete- 
them.  He  on  the  other  hand  pursued  a  counter  declarator,  or  rather  reduction  for  uncer-^ 
tainty  and  perplexity ;  and  2dly,  to  have  it  found  that  by  the  entail  he  was  fiar  or  dis«^ 
ponee,  and  not  an  heir  of  entml^  and*  that  therefore  the  limitations  in  the  entail  did  not 
affect  him.  The  first  defence  was  founded  on  several  inaccurate  expressions  m  the  entail' 
in  certain  events  that  might  happen,  too  tedious  to  narrate  here,  but  the  entail  at  large  is 
bound  in  with  the  other  prints.  But  the  words  as  well  as  meaning  were  plain  enough,, 
that  the  estate  should  go  to  his  four  sons,  and  heirs-male  of  their  bodies  Mriiti/r>ii,  and  fail- 
ing them  certain  other  heirs ;  and  it  was  observed,  tiiat  if  entails  should  be  set  aside  Hir 
uncertainty  or  perplexity  as  to  some  events  that  might  happen,  very  few  would  stand  the 
teat  As  to  the  other,  the  dispositive  clause  and  prociiratory  were  ibdeed^  to  such  heirs^ 
as  he  should  name,  and  failing  such  nomination,  to  those  four  sons  aud'  heirs-male  of 
tlieir  bodies  striatimj  &c.  and' all  the  limitations  were  expressed' to  be  on  the  said  heirs  of 
entail,  but  then  he  expressPy  reserved  the  full  and  alisolute  fee  to  himself,  and  by  the 
preamble  and  several  other  clauses  of  the  entail,  it  appeared  plain  to  me  that  lie  considered, 
his  eldest  son,  tlie  defender,  as  first  heir  of  entail,  and  that  lie  intended  tlie  limitations 
on  him  as  well  as  the  rest.  However  the  Court  was  much  divided.  The  case  was  re- 
ported by  me,  and  they  repelled  the  first  defence,  the  uncertainty  and  perplexity,  six  to 
five,  and  the  President  and  Strichen  did  not  vote.  But  the  second  defence  was  sustained 
by  the  President's  casting  vote,  84th  Jiily ;  and  5th  December  the  Ix)rds  adhered  to 
both,  but  were  still  much  divided  in  both.. 
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No.  50.     1 753,  Feb.  9.    James  Hay  against  His  Majeoty's  Ai>yoOAt£. 

Mr  Adah  Hay,  Minister^  t^zied  bis  lands  of  Aslcad  to  Adam  Hay  his  grandson  by 
bis  eldest  sr)n  deceased  and  heirs-male  of  bis  body,  whom  failing  to  James  Hay  bis  second 
son,  witli  irritant  and  resolutive  clauses  of  *all  debts  and  deeds  to  disappoint  the  heirs  of 
tailzie,  but  without  an  express  prohibition  to  alien,  or  irritancy  of  tlie  contravener^s  ngbt, 
upon  which  a  charter  passed  by  the  purchasers  of  the  estate  of  Mar,  superiors,  but  no 
infeftment  was  taken,  nor  the  taUzie  recorded  in  the  register  of  taikleAs.  '  Adam  Hmy  th^ 
disponer  was  attainted  of  high  treason,  and  James  Hay  entered  his  claim  as  heir  of  entail, 
or  rather  as  having  right  to  the  remainder,  agreeably  to  the  judgment  of  tlie  House  of 
I^ords  in  the  case  of  Captain  Grordon  touching  the  estate  of  Park.  Answered :  As  the 
tailzie  was  not  completed  either  by  infeftment  or  registration,  it  was  not  effectual  against 
creditors  and  far  less  against  the  Cronna.  It  contained  no  irritancy  of  the  contravener^s 
right,  nor  even  a  prohibition  to  sell,  and  several  claims  have  been  dismissed  for  not  being 
registrate,  and  for  not  being  effectual  against  creditors,  which  makes  a  material  difference 
betwixt  this  tailzie  and  that  of  Park,  which  was  completed  in  all  the  forms  requisite  by  the 
law  of  Scotland.  Replied :  When  these  claims  were  dismissed,  the  Court  thought  ihat 
these  cases  behoved  to  be  judged  according  to  the  law  of  Scotland,  .and  therefore  sustained 
Captmn  Gordon'^s  claim  simply,  but  the  House  of  Lords  gave  a  different  judgment  They 
thought  with  the  Judges  of  England,  that  they  must  be  judged  by  the  law  of  England, 
and  therefore  sustained  the  Captain^s  claim  only  to  the  remainder  after  failure  of  the  sons 
of  his  brother  the  forfeiting  person ;  and  it  is  notour  that  in  England  there  is  no  r^^ister 
of  entails  nor  is  any  irritancy  or  even  a  prohibitive  clause  necessary  to  complete  the  right  in 
remainder.  Sdly,  So  long  as  the  tidlzie  remains  a  personal  deed,  it  b  good  agiunst  credi* 
tors  even  without  re^stration,  as  was  found  by  the  House  of  Lords  in  the  case  of  the 
estate  of  Denholm  of  Westshiels ;  and  in  the  case  of  lliccarton  they  found  a  tailzie 
effectual  thought  it  contained  no  irritancy  of  the  oontravener'^s  right  Answered :  The 
very  foundation  of  saving  remainders  and  reversions  in  England  is  that  they  consider 
these  as  a  separate  estate  in  the  lands  vested  in  the  remainder-man  and  donor  *  at  tlie 
very  fir^t  constitution  of  the  entail,  and  which  never  was  in  the  heirs  in  tul,  and  which 
therefore  these  heirs  cannot  alien  or  prejudge ;  and  how  soon  the  estate  tsul  is  spent  and 
determined  by  failure  of  issue  of  the  tenant  in  tail,  the  remfunder-man  takes  the  estate 
not  by  descent  or  succession  to  him,  but  as  a  purchase;  and  though  by  the  device  of  fine 
and  recovery,  that  is  by  certain  simulate  proceedings  and  judgments  in  Courts  of  law, 
that  tenant  in  tail  may  dock  the  entail  and  bar  the  remainder,  yet  he  cannot  by  any  deed 
of  his  own  alien  tlie  estate  or  prejudge  the  remainder,  and  therefore  it  is  in  the  eye  of  law 
still  unalienable  4  and  as  he  is  not  heir  to  the  tenants  in  t^l,  but  considered  as  a  stranger 
having  a  separate  estate  of  his  own  in  the  lands  quite  independent  of  them,  therefore  in 
the  act  33  Henry  VIII.,  when  all  estates  of  inheritance  were  made  forfeitable  (as  well  as 
by  28  Henry  VIII.)  when  rights  of  third  parties  were  saved,  among  these  remainders  and 
reversions  were  also  named.  But  that  cannot  be  applied  to  heirs  of  tailzie  in  Scotland^ 
when  the  tailzie  is  not  complete  in  all  the  forms,  and  when  notwithstanding  thereof  the 

*  This  is  erroneously  printed  <<  donee^  in  the  corresponding  passage  of  the  text. 
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forfeiting  person  could  by  his  deed  have  effectually  alienated  the  subject.  To  the  second : 
That  in  this  case  the  forfeiting  person  was  also  heir-at-law  to  the  maker  of  the  ent^dl,  and, 
in  such  a  case,  to  make  a  latent  entail  not  completed  and  not  recorded  effectual  against 
forfinture  would  make  it  almost  impossible  to  forfeit  lands  in  Scotland,  especially  if  a 
naked  substitution  is  sufficient ;  and  the  claimant's  argument  from  the  law  of  England 
would  go  so  fiur.  But  9ucba  substitution,  though  it  were  conceived  in  the  same  words,  is 
not  at  all  the  same  kind  of  right  in  Scotland  as  it  is  in  England ;  which  happens  also  in 
olhar  tecbniaal  wordk,  as  <*  conjuneuft^  to  a  man  and  wife,^  which  in  Scotland  gives  tlie 
itUU  Uft  to  tha  husband,  which  would  be  finf^ted  by  his  traaaon,  whereas  in  England  it 
could  mily  ferfcit  Ae  half;  so  liferent  in  Beotland  aomeCinMS  imports  an  mmu^fiitttus 
coBUidu^  that  is,  the  j»operty,  which  he  would  forfeit,  whereas  in  England  it  signifies  only 
an  estate  for  life ;  and  there  was  one  case  since  the  judgment  of  the  House  of  Lords, 
where  this  Court  diwni^^aed  the  claim  upon  the  Uke  ofcgection  of  not  registration,  viz. 
Mercer  of  Lethindie.  The  Lords  dismissed  the  claim,  renit.  Dun,  Drummore,  et  Karnes.  • 
FcHT  the  interlocutor  were  President,  Eilkerran,  Milton,  Minto,  Murkle,  Shewalton, 
Woodhall,  Elchies.     Strichen  did  not  vote. 

No.  51.  1758,  July  20.  W.  Gordon  offainst  Creditors  or  Cart,eton. 


The  qnastkms  her^  wer#  two;  firsly  Whether  William  Gordon  a  remote  substitute  ia 
the  entail  of  Carleton  could  stop  the  process  of  sale,  though  the  succession  had  not 
devolved  to  him  ?  Sdly,  As  the  heirs  were  allowed  io  contract  debt  to  the  extent  of  half 
the  value  of  the  estate,  and  there  were  expired  adjudications  on  these  debts,  whether  that 
was  sufficient  for  carrying  on  the  sale?  And  there  was  also  a  third  point.  Whether  the 
irritant  and  resolutive  clauses  were  good  against  orecBtofs,  though  the  tailaa  was  not  on 
recmdL  it  beh^  made  bsfbre  the  aet  IMft^  and  still  remaining  a  persoaal  deed  P  As  todie 
last  we  seemed  to  be  of  the  (^[miion  of  the  judgment  of  the  House  of  Lords  in  the  case  ol 
Denholm  of  Westsheils  that  the  limitations  n^re  eieetual.  As  to  the  first,.  I  observed 
that  if  we  found  William  Grordon  had  no  tide  to  oppose  the  sale,  wemusi  sit  least  reservo 
his  right  entire,  whenever  it  should  accrue ;  and  I  doubt  if  any  body  would  purchase  under 
such  an  embaigo^  and  therefose  put  to  the  Bar,  Whether  they  woud  insist  on  tbdrob|eo» 
tion  ?  and  Mr  Lockhart  passed  from  it  Then  I  observed,  that  if  the  debts  contracted 
Agreeably  to  the  tailzie  were  widi  the  interest  now  proved  above  the  value  of  the  ^tate  it 
might  be  sold  on  the  act  1681 ;  but  if  they  were  not,  an  expired  legal  would  not  wanant 
«uch  a  sale,  where  the  debts  did  not  exceed  the  value ;  for  even  when  the  estate  was 
bankrupt,  if  the  legal  cf  the  edjucBcation  was  current,  it  conld  not  (iSH  theact  I69£)  have 
1)een  sdd  on  the  act  16&1,  without  the  debtor^  consent  And  therefore  we  remitted  to 
the  Or^nacy  to  enc^uiie  as  to  tbs  iact  and  scport  Slst  November  1753  Adhered.  (See 
No.  37.) 

Na  52.    17SS»  Aug*  &    Major  Forbes  ai^d  Miss  Maitland. 

See  Note  of  No.  3,  voce  Bstojtb. 
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No.  1 . 1 785,  Feb.  5.  Heeitors  of  Calder  against  College  op  Glasgow* 

Th£  Lords  delayed  the  first  point  as  to  the  repai^tkm  of  houses  for  a  fuller  B^och. 
As  to  the  seoond  pomt,  the  supernumerary  house,  adhered.  As  to  the  third,  the  reddendo 
of  multures,  adhered.  As  to  the  fourth,  moss-leave  to  the  tenants  of  the  tenemental  the 
Lords  superseded  for  a  fuller  Bench. 

No.  2.    1786,  July  7.  Trotter  of  Mortonhall  against  Hogg  of  Harcarse; 

The  Lords  found  that  the  apprising  being  of  the  barony  of  Hume,  <<  comprehending,^ 
tec  (then  followed  a  long  enumeration  oT  Linds,  tdnds,  8ec)  carried  rijght  to  all  teinda 
incorporated  in  and  part  of  the  said  barony,  though  those  particulars  were  not  contained  in 
the  spedal  enumeration  in  the  said  clause,  <<  comprehending^  &c  The  dispute  was  about 
the  t^ds  of  Charterhall,  lying  in  the  parish  of  Fogo,  which  lands  were  no  part  of  that 
barony,  but  it  was  alleged  that  the  teinds  of  that  whole  parish  were  incorporated  in  the 
barony. 

No.  8.    1786,  July  7.  Same  Parties. 

In  a  valuation  the  proof  bring,  that  the  lands  were  impioven  by  inclosing,  building  a^ 
Tillage,  of  the  dung  whereof  they  had  the  benefit,,  and  by  bring  patioelled  among  small 
tenants  or  tradesmen,  and  by  that  improvement  were  now  L.5  per  acre,  but  that  befoie 
that  improvement  they  were  only  worth  L.S  pef; acre  and  no  more;  the  Lords  ralueli 
them  only  at  L.3,  ttnit  Newhall  and  Roy ston,  (who  was  in  the  dhair.) 


No.  4«  1 787>  Jan.  1 2.  LvoK  of  Bridgetown  against  Earl  of  Strathhore. 

The  Lords  found  vicarage  tithes  though  once  due  might  be  lost  by  the  negative  pre« 
scription,  and  therefore  adhered  tQ  the  Ordinary'^s  interlocutor.. 

* 

No.  s.    2787»  Feb.  16.    Skenb  against  Kino's  College  of  Aberdeen* 

TiiK  Lords  allowed  the  heritors  a  new  proof  that  the  cot-houses  were  miuntained 
by  them  and  not  th^  tenants ;  Sdly,  They  adhered  to  the  former  interlocutor  refusing 
deduction  on  account  of  the  malt^bam  and  kilns^  because  it  was.  an  ordinary  accommoda- 
tion that  all  the  tenants  in  that  country  had ;  Sdly,  They  also,  adhered  as  to  refusing 
deduction  for  the  moss  that  is  likely  to  wear  out ;  4thly,  They  allowed  a  new  proof  of 
Ae  allowances  pven  by  the  heritors  to  the  other  tenants  for  peats  bought  by  them ;  6thly » 
They  gave  a  deduction  on  account  of  the  heritable  moss-tolerance,  as  the  same  was  proved? 
vis.  L.48..  Scol&. 
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Na  6.  1737,  June  15.    Ga&Oen  of  Lawton  against  Minisxeu  of  Barry. 

The  Lords  adhered  to  their  former  interiocutor,  finding  that  the  petitioner'^s  lands 
though  a  feu-holding  of  the  Cistertian  order  were  not  teind  free,  (the  interlocutor  was  re- 
pelling his  defence  founded  on  the  charter.)  There  was  no  reasoning  on  the  Bench.  But 
Amiston  and  I,  in  private  conrersation  afterward,  agreed,  that  if  they  were  free  before  the 
R^onnation  there  is  nothing  since  to  make  them  liable,  and  it  is  no  inconsiderable  argu- 
ment of  the  then  opinion,  that  this  charter  before  the  Reformation  disponed  expressly  the 
dednug  garbaksf  though  by  the  constitutions  of  Pope  Innocent  III.  and  Adrian  IV.  ndther 
they  themselves  had  any  privilege  as  to  such  lands,  nor  could  they  communicate  it  to 
their  feuars.  But  what  diificulted  both  was,  that  their  lands  had  immemorially  paid  ten 
merks  of  teinds.     But  the  general  point  is  still  undetermined. 

No.  7.    1 7S7,  July  27.    Earl  of  Galloway  against  The  Heritors  of 

Whitburn* 

The  Lords  would  not  give  any  interlocutor.  Whether  in  giving  the  prorogation  an- 
nualrents  should  be  allowed  for  the  payments  made  by  the  Earl  or  not,  no  such  interb* 
cutor  having  been  ever  ^ven  by  any  of  our  predecessors,  though  the  prorogations  com- 
monly exceeded  such  payments,  and  even  compound  interest  of  them.  And  most  of  us 
thou^t  were  that  point  to  be  determined,  interest  ought  to  be  allowed  (inter  quos 
Amiston ;)  but  as  without  counting  interest  the  Earl  would  be  repaid  in  between  eight  and 
nine  years,  and  with  interest  in  about  38  years,  we  gave  him  a  prorogation  from  the 
exjnxy  of  the  last  tack  to  this  day  and  for  19  years  more,  which  was  in  whole  about  23 
years,— 82d  June.— July  27th  Adhered. 

No.  8.    1 737,  Dec.  7.    Mr  Andrew  Arrot  against  Dempster. 

The  Lords  found  the  defenders  lands  teind  free,  though  his  charter  cum  iecimiM  inclmisy 
which  seemed  to  be  the  original  charter,  was  dated  only  in  1&58 ;  and  were  of  opinion 
that  our  lawyers  have  been  in  a  mistake  in  fixing  the  Lateran  Council  as  a  period,  fiem. 
eoH.,  only  Strichen  doubted,— SOth  June  1736. 

Ik  this  question  of  decima  induat  where  the  charter  was  no  earlier  than  1558,  the 
Lords  adhered  to  their  former  interlocutor  ai  30th  June  1 736  (quod  vtde)  finding  the  lands 
teind  free,  and  thought  the  coundl  had  nothing  to  do  in  this  question  of  deewut  inelusa,'^ 
N.  B.  We  had  now  with  us  Culloden,  President,  and  Amiston,  who  were  not  Judges  at 
the  former  interlocutor,  but  were  dear  of  opnion  of  the  interlocutor,  and  indeed  we  were 
all  unanimous  except  that  Drummore  did  not  vote  because  he  had  not  read  his  papers. 
Omnino  vid.  Dirleton,D.  289,  88th  January  1675,  (DicT.  Na  101.  p.  16,717.) 

No.  9.    I7S8,  June  22.     Sinclair  of  Freswick  against  6roa¥  of  Wares. 


The  Lords  ordered  the  petition  to  be  seen  as  to  the  allegeanoe  that  the  heritors  up- 
lifted from  the  tenants  the  teinds  tjp«a  carparcy  or  a  certain  duty  in  name  of  teind  duty, 
and  refused  as  to  the  rest 

3v9 


*G»  TEINDS.  X&ucmtB***  Vmti. 

No.  10.     1788,  Dec.  6.    Sir  John  Hume  against  His  Vassals. 

In  a  question  betwixt  Sir  John  Hume  of  Manderston  and  some  of  his  vassals,  con* 
cerning  the  import  of  the  dause  in  the  aet  1693,  atient  heritors  who  had  right  to  stock 
and  tand,  and  afterwards  feued  the  stoek  ctt*  liisids  without  the  teinds,  Sir  John  hanng 
pursued  a  reduction  of  a  decreet  of  sale  obudned  against  him  hj  these  vassals,  and 
founded  his  redaction  on  the  above  act,  atid  fof  pnMng  in  t^mts  thereof,  produced  a 
charter  in  the  record,  anno  1618,  contxiinin^  tKe  lands  and  t4^ds,  whereas  the  rass&lft 
produced  no  charter  older  than  1688,  but  wtiieh  Appeared  not  to  be  an  origina}  diarter, 
but  to  have  proceeded  upon  the  fbnnef  vassal^s  resignation ;  the  <)uestion  was.  Whether 
it  was  incumbent  on  the  vassals  to  produce  l9lehr  original  ehaitei',  at  least  one  oldet*  that! 
that  produced  by  Sir  John  Hume,  01*  if  1^  Johil  ought  to  provie  at  tHiat  time  the  tmida 
were  first  feued,  that  it  .was  lifter  hit  charted ;  aild  the  LoMl*  Wi^t^oTthis  last  opiition,  and 
therefore  found  the  reason  of  reduction  not  proven,.  30th  November  1737.  Bat  after^ 
wards  altered,— I  think  6th  December  1738: 

No.  II.      1739,  Jan»  10.     The  HERiTOtts  of  the  Parish  or  Fooa^ 

Competinff. 

In  this  case,  most  of  us  agreed,  that  if  llutton^s  right  to  the  H  bolls  teinds  out  ot 
Mortonhairs  lands  was  perpetual,  then  those  behoved  to  be  allocated  before  what,  we 
call  heritable  rights,  that  is^  ri^ts  in  heritors  of  the  lands  to  their  own  teinds  ;  but  what 
created  the  great  difHcultj  was,  that  the  heritors*  right  was  by  the  decreet-arbitral  da» 
dared  preferable  to  MortonbaU^  yet  it  was  of  its  own  nature  redeemable,  bcdng  only  a 
right  in  security  of  a  sum  e-money,  and  Mortonhall,  the  heritor  of  the  lands,,  had*  un- 
doubtedly the  right  of  reversion.  But  then  as  the  redemption  money,  2700  merks,  was- 
beyond  the  value  of  the  subject,  we  con^dered  it  in  effect  a  perpetual  right,  for  we  had 
no  regard  to  the  ratification  and  cKsposition  obtained  from-  Earl  Home  by  Mortonhall, 
and  therefore  (bund  these  11  bolls  should  be  aHocated  before  the  h^table  righta  And 
as  to  the  old  stifiend,  mae  tftia  was  a  <»nipetitfon  of  the  heritors  amonig  themselves,  we 
found  that  tfaovgh  this  waa  an  original  kx^ity,  the<M  atip^ad  shOtrtdbe  allodlted  accord- 
if^  to  die  former  use  of  paynfent  $  whicb  peifiaps  is  th6  fitM  time  it  wad  dedd^  in 
these,  and  would  not  hold  where  all  the  triads  were  in  thetitfilar^s  hands,  and  assigned 
by  him  in  payment  of*  stipend  a»  he  pfeased.  On  the  Arst  point  we'  were  pretty  much 
divided,  but  in  tbe  hust  we  were  pretty  unanimous,  esic^pt  Arnisten  akme. 

No.  12»  1740^  Jiily  16.   DiT{:s  of  Douglas  Mgim^  OfFiecEb  of  S^atbt. 

At  lasi  the  Lords,  determined  thediffieuk  <{ifeseion  en  the^  act  16SS;  the  ruk  of  viUtiing 
ttthea  where  the  petsonage  and  vicarage  are  separate'  benefict^,  ahd  neither  of  thekti 
ever  drawn,'  but  stetk  add  teindypoteessed  by  tbe  tenants  Br  a  jmnt  doty,  aild  a  small 
silver  duty  immemoriaQy  pud  for  vicarage.  I  thought  the  parson  could  have  no  benefit 
by  (he  0ikii^I«988*oC  the  vicarage  dnty^  and  that  tlbefdbi^  the  tt^  ac^^aaate 

from  the  stock,  behoved  to  be  proven;  and  tliough  I  thought  the  case  of  the  heritora 
favourable  m  the  eye  of  the  law,  and  would  have  made  the  r^nt  Uie  rule,  if  it  could  have 
been  proportioned  betwixt  the  parsonage  and  vicarage  according  to  their  true  worth, 
Wthout  regard  to  tbe  small  vicarage  du^,  yet  I  thou^t  that  could  not  he  eictricated,  and 
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Aorefijre  thought'  the  values  of  both  bdioved  to  be  proven  separate^om  the  stock.  How- 
ever,  the  Lords  found  that  the  5th  part  of  the  rent  was  the  tithe  parsonage  and  vicarage. 
2dly,  That  the  vicarage  duty  behoved  to  be  deducted  from  that  dth,  and  the  remainder 
was  all  parsonage  tithe. — 11th  July  1739. 

The  interlocutor  being  reclahned  against,  came  to  be  considered,  16th  July  1740, 
when  we  adhered  ;—-cmd  indeed  upon  considering  the  decreets-arbitral  in  1639^  I  was 
mote  and  more  confirmed  in  the  interlocutor,  and  that  the  several  valuations  spoken 
of  where  teinds  were  drawn,  were  meant  a  valuation  of  the  teinds  separate  from 
the  stock;  but  the  separate  valuation  mentioned  in  the  end  of  the  act  1633,  where 
there  are  diilereiit  titulars  of  the  parsonage  and  vicarage,  (for  which  case  no  provimon 
was  made  by  the  decreets-arbitral)  was  meant  only  to  distinguish  tlie  value  of  the 
paikinag^  ftt>m  the  vkarage ;  and  that  in  all  cases  the  heritor  should  pay  a  fifth  part  of 
the  lentfor  teind  parsonage  and  vicarage ;  and  the  decreets  bear  expressly,  that  the  King^s 
easc^  when  the  teind'  was  drawn,  was  given  in  order  to  bring  it  as  near  as  possible  u>  a 
ilfth-part  of  the  rent  that  might  be  paid  for  stodk  and  teind,  and  that  the  heritor  can  havQ 
no  benefit  by  the  smallness  of  the  vicarage  teind-duty ;  and  really  all  the  inconveniency 
mentioned  in  the  petition  wotdd  equally  hdd  if  the  parsonage  and  vicarage  were  but  one 
~  benefice. 

No.  18.    1 7*0,  July  — w    Viscount  Pbimrose  against  Sir  J.  Dalrymi»lk.. 

I  KEE^  these  papers  chiefly  because  of  the  memorials,  pretty  full  upon  the  autho- 
rity  and  effect  of  a  valuation  of  the  sub^oommissions  not  approven  by  the  Court  of 
Commission^  In  this  case  we  thought  that  odd  sort  of  decreet  of  the  Commission  to  be 
nothing,  and  found  tliat  there  was  no  decreet  of  valuation,  reserving  to  the  heritor  yet  to* 
insist  for  approbation  of  the  report  of  the  sub-commission  as  accords.-— 16th  July  1740. 

iV*.  B*  4lh  December  1740. — ^Yesterday  in  the  Commission  on  the  question  betwixt 
Lord  Primrose  and  Sir  John  B^rymple,  the  Lordis  waved  determining  tlie  questitm- 
whether  a  report  of  the  sub-commission  not  approved  can  prescribe  so  as  a  process  of  ap- 
probation may  not  be  pursued  after  40  years,  though  possession  has  followed  agreeably  to 
tlie  report,  t.  t,  the  titular  never  drew  the  teinds,  nor  any^  duty  higher  than  that  re- 
ported  by  the  Sub-Committee.  Arniston  tliought  the  action  prescribed ;— but  the  Court 
thought  it  of  great  importance  setting  aside  all  the  old  reports,,  and  though  severals  ha.ve 
been  not  many  years  ago  approved. 

No.  14.     1740,  July  23.    Douglas  agahist  ISIi^x^tt^  of  St.  Muxgo; 

In  this  modification  and  locality,,  a  question  occurred.  Whether  converted  services 
should  be  computed  in  valuing  teinds  ?  There  were  three  classes  of  them  ;  one  whereby 
the  master  had  the  option  of  the  ipsa  corpimty.  the  services  or  conversion,  Sdly,  Where 
the  tenant  had  the  option.  And  Sdly,.  Where  tfiere  was  no  option,,  but  a  certain  rent 
stipulated  in  place  of  services  formerly  due..  There  was  no  question  as  to  the  second, 
where  the  tenant  had  the  option,  that  they  could  not  be  stated..  The  Court  wiis  also  of 
the  same  opinion  as  to  the  first,  where  the  -master  had  the  option.  Arniston  was  of 
opinion  even  as  to  the  third,  that  where  it  appeared  that  a  part  of  the  rent  was  on  ac- 
fount  of  services  that  had  beea  due  out  of  those  lands,,  and  no  fraud  qualified,  that 
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neither  oould  that  additional  rent  be  stated ;— and  die  Court  went  into  that  opimoii 
without  any  decision,  notwithstanding  of  the  contrary  dedsion,  that  the  petitaoners  them- 
selves, DornockSy  acknowledged  in  the  case  of  the  Minister  of  Kirkurd. 

No.  15.   1 740,  Dec.  S.  (4.)  SiE  John  Dalrymple  offainst  Lord  Primrose. 

See  Note  of  No.  13,  supra. 

No.  16.     1742,  June  16.    Balfour  against  Officers  of  SxAtE. 

Trinds  being  erected  in  favours  of  the  Duke  of  Lennox,  Balbimie^s  author^s  bought 
his  teinds  from  the  Duke  with  the  Eing^s  consent,  and  in  1629  and  in  1635,  the  King 
having  bought  the  teinds  from  Lennox,  he  annexed  them  in  that  year  to  the  Bishoprick  of 
St  Andrews.  Now,  in  localling  a  stipend,  the  question  was,  Whether  the  same  should 
be  Und  upon  Ballnmie,  notwithstanding  his  heritable  right,  agreeably  to  the  decimon  of 
Amgask  in  1714,  or  if  the  Bishop^s  teinds,  now  in  the  Crown^s  hands,  should  be  first 
allocated,  agreeably  to  the  deciaon  9th  February  1 734,  in  the  case  of  the  Parish  of  Nen- 
thorn,  and  it  carried  first  to  allocate  the  Bishop^s  teinds.  Con,  were  Preadent,  Royston, 
and  Bahnerina  Pfo  were  Justice-Clerk,  Minto,  Drummore,  Strichen,  Monzie,  Leven^ 
et  EgOf  el  Dun.    Absent  Amiston,  Haining,  and  Murkle,  and  Kilkerran  did  not  vote. 

No.  18.     1744,  Feb.  1.     Duke  of  Buccleugh  against  Feuars  of 

Dalkeith. 

The  question  was  in  a  valuation  of  the  tithes  of  the  feuars  of  Dalkdth,  whether  any 
deduction  ought  to  be  from  the  rents  on  aocoimt  of  the  dung  of  Dalkeith,  whereof  the 
town  could  at  pleasure  deprive  them,  for  which  deduction  no  less  than  seven  judgments 
of  the  Court  were  quoted  in  the  papers,  from  1698,  and  even  before  it,  to  1726,  and 
pthers  later  upon  the  same  reason  in  law.  However,  it  carried  by  the  Prendent^s  casting 
Tote,  no  deduction.  Amiston,  who  was  against  the  interlocutor,  seemed  surprised  that  the 
Duke^s  Commissioners  judged  in  this  question,  and  there  were  three  of  them  for  the  inter- 
locutor, 1st  February  1744.  20th  June,  We  altered  the  interlocutor  of  1st  February  last, 
and  found  the  feuars  entitled  to  a  deduction  on  account  of  the  dung,  and  remitted  to  the 
Ordinary  to  hear  on  the  quantity.  Con  were  President,  Royston,  Minto,  Dun,  Murkle. 
Fro  were  Drummore,  Kilkerran,  Monzie,  Amiston,  et  ego.  Strichen  did  not  vote.  6th 
February  1745,  Altered  by  Prendenli's  casting  vote. 

No.  1 9.  1 744,  June  20.    College  of  Glasgow  against  Sir  X  Maxwell. 

Found  that  use  of  paying  rental  bolls  could  not  hinder  a  process  of  valuation  accord* 
ing  to  the  present  rent 

No.  S^O.    1744,  Not.  17.    Sir  Robert  Gordon  against  Dunbar. 

Notwithstanding  that  these  lands  had  never  been -set  for  a  joint  rent  stock  and  teind, 
but  the  teinds  had  always  been  drawn  while  under  com ;  yet  in  respect  there  was  no  suf- 
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eridenoe  of  the  drawn  teind  (albeit  it  was  in  part  owing  to  the  heritors  turning 
the  grounds  into  grass,  and  kee{nng  them  all  so  from  1736,  and  a  great  part  of  them 
from  1732,)  yet  we  thought  his  valuation  could  not  stop  on  that  account,  and  we  valued 
the  teinds  at  a  fourth  of  the  rent  of  the  stock,  which  however  we  were  sensible  behoved 
to  be  short  of  the  true  value  of  the  drawn  teind  with  deduction  of  the  King's  ease,  as  it 
must  be  in  all  grounds  that  are  not  able  to  pay  a  rent  equal  to  third  and  teind,  which 
very  few  lands  in  Scotland  are ;  and  here  the  defender  the  titular  insisted  that  he  had 
proved  by  the  opinion  of  the  tenants,  that  the  drawn  teind  was  equal  to  the  whole  rent, 
22d  February.    7th  November  1744,  Adhered  unanimously  except  Amiston. 

No.  21.    1744,  Dec.  5.    College  of  Glasgow  against  Sie  J.  Maxwell. 

The  first  question  was  concerning  large' grassums  r^ularly  and  immemorialIy.paid^ 
vis.  L.2400  ibr  a  19  years  tack  of  a  farm  of  L.560,  and  400  merks  for  L  J60  rent,  and 
the  Lords  ordered  a  19th  part  to  be  added  to  the  rent ;  though  in  small  grassums  they 
would  have  been  of  a  different  opinion.  Next  as  to  costly  in^provements,  by  building 
new  farm-houses,  dikes,  ditches,  and  planting  hedges,  which  eost  L.2500,  and  ndsed  tlie 
rent  from  L.46,  with  27  acres  of  muir,  to  about  400  merks  for  sevexal  years,,  and  they 
are  now  worth  onfy  200  merks;  and  the  titular  insisted  that  he  was  already  repaid  thos^ 
expenses  by  the  increased  rent ;  which  the  LcNrds  repelled,  and  found  that  none  of  the 
increased  rent  arising  from  those  expenses  should  be  computed  in  valuing  the  teinds,  and 
therefisre  valued  the  old  little  farm  at  L.48,  and  the  muir  at  Is.  per  acre.  The  third 
question  was  anent  dry  multure,  payable  to  the  Bishop  their  superior  by  their  charters  ; 
and  the  Lords  found  jthat  the  dry  multures  ought  to  be  deducted  from  the  rent,  £th 
December.  6th  February  1745^  Adhere  to  the  last  as  to  lands  not  then  thirled  to  anj^ 
null,  but  none  of  the  lands  thirled  to  Sir  Jobn^  mill  of  Pollocksbawk 

No.  22.    1744,  Dec.  1, 12.    The  Duke  of  Roxburoh  against  Scoxr. 

Thk  Minister  of  Mow  and  Morbottle  having  in  1635  obtained  decreet  of  valuation  of 
the  teinds,  and  a  modification  of  the  stipend,  upon  which  two  decreets  were  extracted  oi 
the  same  date,  the  first  finding  that  such  was  the  true  extent  of  the  teinds  then  and  lu 
all  time  coming ;  it  was  objected  that  a  Minister  had  no  title  to  pursue  a  valuation  to- 
any  other  effect  than  to  obtain  a  modification  and  locality,,  but  not  to  bind  the  titular  and 
the  heritors  m  questions  fflnong  iJiemselves ;  and  so  we  found  80th  June  last*    But  upoa 
reclaiming  bill  and  answers,  smd  a  hearing  in  presence,  we  this  day  altered,   and  repelled 
that  objection  unanimously  except  Amiston,  (and  the  Bench  was  full ;)  and  the  clause  iix 
the  act  1633,  especially  with  the  addition  in  the  commission  1 641  y  **  that  the  valuation  of  ilk 
parish  be  closed  before  modifying  stipends,"^  and  whidi  was  left  out  of  all  the  subsequent 
acts,  had  great  weight  with  us.     And  though  the  Minister's  intejmt  extended  indeed  nqt 
fiirther  than  his  stipend,  yet  it  appears  that  the  King's  Advocate  in  the  high  commission^ 
and  the  Piocurator-Fiscal  in  sub-commissions,  were  in  use  to  pursue  valuations  not  for  th^ 
King's  interest  in  the  annuity  only,  but  to  bind  titular  heritors,  and  all  others  concemed 
that  were  called^. 
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No.  23.    1745,  June  26.     Minister  of  Moebottle  against  MoiE  of 

Otterbukn. 

Found  that  a  personal  disposition  without  infeftment  is  no  sufficient  title  of  prescript 
tion  of  teinds,  where  they  are  conveyed,  and  not  only  as  a  consequence  of  a  patronage 
or  such  other  right,  nor  a  tack. 

No.  24.    1747,  July  15.    Maxwell  against  Duke  of  Queensberry. 

In  a  valuation  of  teinds,  parsonage,  and  vicarage,  found  that  neither  oonvertod  hen* 
nor  chickens  were  to  be  counted ;  nor  the  cess  whereof  the  tenants  were  bound  to  relieve 
the  heritors.     In  this  last  I  gave  no  opnion. 

No.  25.    1747,  Dec.  2.    Lord  Munzie  against  The  Officers  of  State. 

Wk  sustained  a  process  for  approbation  of  a  valuation  by  the  sub-conuniawan  in  1689> 
and  repelled  the  particular  objections  to  that  valuation,  and  remitted  to  the  Ordinal^  ta 
proceed  accordingly.  Amiston  said  he  had  assisted  in  obtaining  the  first  judgments  vfh 
proving  of  these  valuations,  yet  if  the  matter  were  entire  be  would  beof  a  different 
t^bion.  In  this  last  I  agreed  with  him.  But  there  had  been  too  many  prinedcnts  now 
to  go  back ;  fer  in  the  last  case  quoted  betwixt  Murray  of  Philiidiaugh  and  Lord  Bhii« 
tyre,  30th  July  1746,  which  I  have  omitted  to  mark,  but  whereof  I  keep  the  papers, 
there  was  a  condescendence  of  no  less  than  11  or  12  fiurmer  judgments  ^vpnmog  of  sudi- 
valuations. 

No.  26.    1 748,  July  5.    Creditors  of  Tillibole,  Competing. 

Ok£  Dunning  having  purchased  a  parcel  of  lands,  part  of  a  barony,  from  Halliday  of 
Tillibole,  whereon  he  was  infeft,  Tiliibole^s  Creditors  pursuing  a  ranking  and  sale  wherein 
these  lands  were  included,  the  purchaser  applied  to  have  them  struck  out  There  waa 
no  opposition  as  to  the  lands,  but  only  as  to  the  teinds,  as  to  which,  though  they  were 
not  expressly  disponed,  the  purchaser  gave  pretty  convincing  evidence  that  they  were 
intended  to  be  sold,  viz.  that  the  price  was  22  years  purchase  of  the  whde  rent,  that  the 
tenants  tacks  were  assigned,  that  the  seller  was  bound  to  r^Leve  the  buyor  of  bygcme 
stipends,  and  4to  no  demand  for  tands  from  1711,  the  date  of  the  sale.  But  my  diffi.- 
culty  was  that  this  was  a  question  with  singular  successors,  viz.  creditcMis,  that  teinds  re- 
quired a  sqparate  infeftment,  and  that  an  express  dispoation  of  teinds  would  not  be  pre- 
ferable to  them  if  they  were  first  infeft.  This  was  advised  July  5th,  when  I  was  in  the 
Outer-House,  and  I  know  not  how  my  difficulty  was  removed,  for  it  had  been  delayed 
several  days  till  the  Ordinary  should  ccmsider  the  infeftments  both  of  Tillibole  and  the 
creditors.  However,  the  Lords  found  that  the  purchaser  had  right  to  the  teinds,  and 
0rdered  them  to  be  struck  out  of  the  sale. 
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No.  27.  1 748,  JiJy  1 8,  Oliph ant  of  Bachilton  against  Smith  of  Methven. 

The  Lords  found  thai  we  could  not  approve  of  a  valuation  by  a  sub-conuniMKm  of  a 
commission  appointed  by  the  Pariianient  IMI,  because  of  the  act  rescissory  15th  1661, 
notwithstanding  the  iolvo  in  that  act,  and  in  the  6Ist  act  1601.-»I3th  July. 

The  Lords  having  ISftK  July  last  refused  to  approve  of  the  valuation  of  a  sub^ooniftiS'- 
Bjon,  they  the  same  day,  on  report  of  Kilkercui,  found  Oliphant  liaUe  for  40  years 
bygone  teinds,  and  found  the  rent  proven,  notwithstsnding  the  Minister's  dischaqpes 
acknowledging  payment  ni  certain  sums  and  victual  as  proportion  of  teind,  which  we 
thought  very  different  from  the  case  of  Denny,  whose  receipts  bore  in  full  payment  of 
teinds;  and  here  there  was  a  decreet  of  locality  in  1650  recorded  in  our  books  in  173S; 
and  this  day  we  adhered  as  to  repelling  the  defence  op  those  discharges ;  but,  as  to  the 
extent  of  the  rent,  found  so  far  as  the  pursuer  had  proved  the  rent  that  must  be  the  rule, 
but  where  he  had  not  proved  for  any  of  the  years,  that  for  these  years  the  old  valuation 
in  the  sub-commis^on  1613  must  be  the  rule,  tmit.  Kllkerran,  Tinwald,  et  wie,  8th 
November.  6tfa  December  Adhered.  6th  July  1749,  Fuid  the  rent  not  proved  before 
1731,  therefore  the  old  valuation  must  be  the  rule  till  that  time. 

No.  28.  .1749,  Fek  15.     SiK  Wii^LiAM  DalkymfIe  ogainH  Earl  of 

ROSCBEEKT. 
We  refused  to  rec^ve  a  petition  conqplaicing  of  aa  interlocutor  ptonouneed  by  us  ra 
January  1743,  because  of  the  long  delay  in  reckumin^  though  we  had  na  expresaact  is 
this  Court. 

Na  2a  1749i  Nov.  8..  Oliphant  of  Bachikon  against  Smith  of  Methvea. 

See  Note  of  No.  87,  wftu. 
No.  29.*   '17S0,  Jan.  17.    Snt  Robeet  Goedon  against  Dxtneae. 

Ik  locaDing  a  stipend,  a  proof  being  adduced  of  the  value  of  drawn  teinds,  the  patron, 
Mr  Dunbar,  allocated  the  whole  proven  value.  Sir  Robert  insisted  he  behoved  to  have 
deduction  of  a  fifth  as  the  E[ing^s  ease.  Answered :  That  is  only  in  the  case  of  the  valua- 
tion and  sale  of  tdnds,  but  not  in  a  locality.  We  unammously  found  lum  entitled  to  the 
King^s  ease.  Lord  Duffbs,  author  by  progress  to  Mr  Dunbar,  anmo  1697,  sold  to  Sir 
Robert  Gordon,  the  teinds  of  part  of  his  lands  for  payment  of  2d  to  the  Minister  in  full 
of  stipend  in  all  time  coming,  with  absolute  warrandice,  and  obliged  him  to  cause  the 
Minister  ratify,  and  gives  himself  absolute  warrandice.  Mr  Dunbar  Imd  a  part  of  the 
stipend  on  these  lands  proportionally  with  his  own  lands.  Sir  Robert  objected  that  he 
could  lay  none  because  of  his  disposition.  Answered :  The  disposition  is  no  better  than 
a  decreet  of  sale,  which  gives  indeed  an  heritable  right,  and  therefore  liable  equally 
with  the  patrons ;  2dly,  The  warrandice  only  personal,  not  good  against  singular  succes* 
SOTS ;  Sdly,  No  inieftm^t  on  the  disposition,  and  therefore  not  good  against  him.  The 
liords  repelled  the  objection,  chiefly  on  the  two  first  grounds ;  but  some  of  them  doubted 
of  the  third,  notwithstanding  a  dedsion  I  quoted  26th  June  1745,  Minister  of  Morbotde 
and  Moir  of  Otterbum,  (No.  23,)  where  we  found  that  a  personal  disposition  of  teinds, 
not  being  of  a  patronage  or  a'  tack,  was  not  even  a  title  of  prescription. 

So 


No,  80.    1750,  Jan.  17.  Same  Paeties. 

See  second  Note  of  Na  29* 

No.  SI.     1751,  Feb.  1&     Captain  Ansteuther  against  Maequis  of 

TWEDDAJLE,  ice 

The  Lords  found  the  temds  of  the  Abbey  of  DunfermGne  saleable,  notwitlistandlng 
of  the  annexation  to  the  Crown  by  the  180th  act  1593,  renit.  President  and  KilkemuL 
My  reasons  were  none  other  than  what  are  set  forth  m  the  papers.  I  thought  that  by  the 
proviso  in  that  act,  there  was  no  other  annexation  of  those  tithes  than  of  the  tithes  of  the  other 
Prelacies  by  the  act  1687.  3dly,  I  thought  there  was  a  total  diasolutiott  of  that  annexa- 
tion in  favours  of  the  Queen  and  heirs  of  that  marriage,  which  might  have  been  different 
from  the  heirs  of  the  Crown.  Sdly,  I  thought  that  annexed  or  not  annexed,  the  sale 
under  the  acts  1633  and  1690  reached  the  Crown  tithes  as  well  as  the  subjects,  and  aa  * 
it  was  admitted  they  might  be  valued,  that  was  allenarly  as  falling  under  these  acts. 

No.  82.    1 152,  Jaiik  — .    SroTTiswQOB  against  SiE.  T»  KiBKPATEieK. 

(Loan  Elcrixs^s  observations  upon  this  case  are  written  upon  the  petiticm  for  Sir 
Thomas  Kirkpatrick,  bound  up  in  the  volume  of  his  Lordship^s  Sesmon  papers,  marked 
P.  R.  S.— As  his  Lordship  gives  no  statement  of  the  casey  ilt  becomes  necessary  for  the 
Editor  shcN-dy  to  explain  it.--.^ 

The  parish  kirk  of  Dalgamo  in  Nithsdale  belonged,  before  die  Referroatibn,  to  the 
Abbey  ef  Helyrood  House,  of  which  John  Bbthwell  was  made  CcMnmendatdr  in  1582*. 
Upon  his  decease  in  1612,  the  King  named  John  Sjpottiswood,  eldest  son  of  Arcblushop 
Spottiswood,  to  succeed  BothwelL  as  Commecdaton.  Ift  1681,  Spottiswood  resigned  int* 
the  King^s  hands  the  teinds  and  patoonage  of  Dalgamo>.  togeth^  with  some  other  kirks 
belonging  to  the  Abbey,  and  obtained  &om  his  Majesty  a*  charter  of  tliem  to  himself,  bis 
heirs  and  assignees,,  upon-  which  be- was  infefu  In  consequence- of  this  grant.  Sir  John 
Spottiswood  executed  inhibition  against  thit  possessors  of  the  teinds,  and  assigned  certain 
iack-duties  of  victual  payable  by  the  possessors  to  the  Minister  in  full  of  stipend.  In 
1633,  King  Charles  I.  proposing  to  erect  the  new  Bislioprick  of  Edinburgh^  purchased 
from  Sir  Robert  Spottiswood  the  Barony  of  New  Abbey,  and  Sir  John  and  bi&  brother 
Sir  Robert  concurred  in- disponing  six  Churches  to  his  Majesty,,  of  which  Dalgai-no  was 
one.  An  act  pf  Parliament  was  passed  dissolving  tliis  Abbey,  and  these  Churches,  fxom 
the  acts  of  annexation,  passed  infavour  of  the  Crown,  and  this  act  is  particularly  excepted 
from  the  general  act  aalto  jure  passed  in  that  ParliamenU.  In  the  same  year  the  King, 
by  a  charter  under  the  Great  Seal,  erected  the  BiahopDck  of  Edinburgh,,  and  mortified 
the  lands  and  teinds  diiiponed  by  Sir  John  and  Sir  Robert,,  as  a  constant  revenue  to  the 
Bishop  of  this  new  See.  Ej^scopacy  having  been  abolished  in  1640,  these  lands  and 
teinds  of  consequence  reverted  to  the  Crown.  But  aa  no  price  had  been  paid  to  the 
Spottiswoods,  the  King,  in  1641,  panted  a  signature  to  Sir  Robert  of  the  subjects 
and  bis  brother  had  resigned.    In  consequence  of  the  ensuing  c-ivil  wgr,  the 
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effect  of  this  signature  was  interrupted ;  but  it  was  renewed  by  King  Charles  IL  in  favours 

•  fif  Alexander,  Sir  Robertas  son.  However,  in  1668,  Episcopacy  was  restored,  and  the  Bishop 
6{  Edinburgh  assumed  possesson  of  the  lands  and  teinds,  and  continued  in  possession  until 
die  aboIiticHi  of  that  Church  government  1689,  when  they,  as  well  as  all  the  revenues  be- 
lining  to  the  Bislu^  were  seized  by  the  Crown.     John,  the  heir  of  Alexander  Spot- 

'  tiswood,  obtuned  in  1695  a  recommendation  frpm  Parliament  to  the  King  to  grant  a, 

•  new  signature,  which  however,  never  was  obtained.  John^s  son,  the  present  pursuer, 
at  last  obtained  a  diarter  in  1741.— The  teinds  <^  the  parish  of  Dalgamo  are  particularly 
mentioned  in  this  charter,  and  the  right  of  patrcmage  of  the  whole  six  Churches  is  re- 
served to  the  Crown.  Founding  upon  this  right,  Spottiswood  insisted  against  the  heritors 
of  the  parish  for  payment  of  the  tdnds.  The  claim  was  opposed  by  the  defender.  Sir 
Thomas  Kirkpatrick,  who  founded  on  a  charter  from  King  Jame»  VI.  in  1594,  erecting 
this  parish  intoa  jMir«magv,  and  grantii^  the  patronage  th^neof  to  Sir  Thomases  (»ede- 
eessorst  Sir  Thomas  pleaded,  that  after  this,  the  teinds  could  not  be  disponed  by  the 
King  to  Sir  John  Spottiswood;  that  Spottiswood^s  tides  were  consequently  void;,  that 

'  by  erection  of  the  parish  into  a  parsonage,  the  teinds  came  to  belong  to  the  parson ;  that 
.  they  continued  to  belong  to  the  parson  until  1693,  when  a  statute  was  made  transferring 

•  them  to  the  patron ;  and  consequently  Sir  Thomas,  as  patron,  has  right  to  the  teinds. 
'  Lord  Drummc»e  pronounced  an  interlocutor,  finding  <<  that  the  pursuer  has  right  to  the 
'  teinds  of  the  parish  of  Dalgamo  under  the  burdens  naturally  affecting  the  same ;  and  as 
-  to  the  patronage  of  the  said  Church,  thai  albeit  it  appears  that  the  same  belongs  to  Sk 

Thomas  Kirkpatrick,  in  virtue  of  his  titles  produced,  yet  that  does  not  entitle  him  to 
compete  with  the  pursuer  Spottiswopd  for  the  teinds  theredT;  and  therefiwe  preferring 
the  pursuer  to  the  said  tdnds.^  The  petition  for  Sir  Thomas  against  this  interlocutor  is 
drawn  by  Bobert  Craigie ;  the  answers  for  Spottiswood  by  James  Ferguson*  Loid 
Elchies^s  notes  written  upon  the  petiticm  fdlow.) 

It  will  be  necessary  to  read  again  at  least  the  answers  to  the  petition,  and  therefore  I 

'  won^t  state  the  case  and  arguasents,  which  are  loiq^,  but  only  what  opinion  at  present 
occurs  to  me.  The  first  question  is  toudiing  the  validity  or  lawfulness  of  the  dmrter 
1594^  erecting  the  Idrk  of  Dalgamo  into  a  parsonage,  and  j^miting  the  patronage  to  Sir 

'  Thomas  Kirkpatrick^s  ancestor,  which  the  pursuer  says  was  null  by  the  annexation  29th 
act  1587  and  121st  act  1592,  and  observes,  that  if  the  199th  act  1594  had  made  all 
common  kirks  pareonages,  which  would  have  given  them  ri^t  to  the  whole  benefice,  few 
tdnds  would  have  been  saleable  in  consequence  of  the  act  1 683.  With  respect  to  thefirst,  the 
petitbn  says  that  Holyrood-House  Abbey  is  eiicepted  from  the  act,  and  2dly ,  that  the  teinds 
are  excepted.  As  to  the  first  of  these,  the  answers  rightly  observe,  that  the  Abbey  is  not 
excepted,  only  Bothwell^s  liferent  ri^^t ;  and  as  to  the  second,  I  confess  I  do  not  think  the 

•  teinds  of  this  kirk  fell  under  the  exceptions  in  the  act,  which  is  only  of  teinds  pertaining  to 
any  parsonage  or  vicarage,  whereas  this  was  neither,  but  a  common  kirk  of  the  Abbey.  But 
then  I  do  not  find  any  words  in  the  annexing  clause  that  comprehend  teinds,  for  it  is  not  the 
general  words  ^'other  casualties,  emoluments,  and  profits  whatsoever,^  as  these  general  Words 
can  only  apply- to  subjects  of  the  same  nature  with  the  particulars  that  preceded,  and  liever 
are  extended  in  any  ccmveyance  to  tands  unless  expressed.  2dly,  The  act  1592  only  forbids 

So« 
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die  ereedng  of  temponditj  and  teinds  of  kifkJands  into  tempoid  brcUi^;  but  diis 
wasaoMDflMitikirkcf  the  Abbey^yet  none  of  them  say  that  it  vnaa  kirk-Ianda.  Sdly,  Aa 
the  kirk  iras  not  patronaiCe  before  the  act  of  annexation,  the  patrrange  oould  not  be 
anneited..  4thly,  The  act  1594^  aocording  to  my  present  notkn,  seenon  to  isply  that  the 
King  could  give  away  the  patronage  of  these  common  kirks,  for  I  do  not  see  how  a  coitt^ 
rmm  kirk  couhl  be  patronate,  while  it  remained  oommon,.  ibr  Aene  oouki  be  no  vacancy 
in  the  kirk,  though  there  might  be  in  the  oonrent  ok  diaptar,  and  th«refi>rt  I  do  not  ste- 
any  thing  in  the  erection  of  the  paraonage  or  patronage  ooiArary  to  the  Uw  at  the  tune. 

By  the  10th  act  1567,  the  thh-d  of  tfie  whole  benefices,  which,  indudea  the  tctnds,  ia 
resumed,  first  for  stipends  to  Ministers,  and  nett  for  the  King's  use,  and  therdby  the 
Ministers  beocHne  stipendiaries*  By  the  lOOth  act  1581,  wbksli  is  the  second  of  that 
Farliamait,  every  parisbJkirk,  or  so  nuch  bounds  as  was  sufBdwnt  for  a  parish,.'  waa  to 
have  their  own  Mimster,  with  a  suffident  stipend,  according  to  the  state  and  hafaiHties  of 
the  place,  and  particularly  all  kirks  annexed  to  prelacies-  were  to*  be  so  provided,  and  all 
gifts  to  be  void  a^d  nuU.  By  tfie  King^s  c&v«eation  1587^  act  31,  he  specially  revokea 
all  gifts  of  ccMnmon  kirks,  to  tlie  effect  they  might  return  t»  the  Crown  till  further  order 
be  taken  therewith,  but  with  the  burden  of  Ministers  to  be  sustaiiMd  out  of  the  fast  and 
xeadiest,  as  shall  be  flio<fified ;  and  in  the  lAonlh  of  Fdbruary  tibereafter  1687,  (the  Par* 
liament  being  in  July  1587)  an  account  waa  made  by  the  King  and  Cotmcil^  and  Session 
and  Exchequer,,  reciling  the  several  former  acts  and  revocations,  and  dedaring  thiit  the 
third  of  benefices  and  all  common  kirks  could  only  be  applied  first  for  stipends  to  Mink- 
ters,  and  the  rest  Ibr  sustaining  the  King's  house,  and  thtt  act  wn  agsui  ratified  12Sd 
aet  Parliament  158S.  Thus  stocd  t^kw  in  1594,  when  the  act  was  made  dedanng  all 
oommon  kirks  to  be  of  the  flame  nature  with  other  parsoni^^  ami  vicarages,  and  ordda- 
mg  them  to  be  conlerred  by  presentation  of  the  lawful  patron  seddg  they  are  benefices 
of*  cure.  Now.  certainly  this  act  did  not  mean  to  make  these  Ministei'a  titulars  c^  the 
whole  teinds,,and:to.tdieaway  what  was.  destined  fic»r  his  Majesty V  house,  and  that  it  did 
aot  further  appears,,  for  that  that  act  of  Sl»ret  Coum»l  and  Sesaian  is  agaiti  rsitified  after 
this  act  15^4,  and  the  2fkBih  act,  15th  Parliament^  James  VL  in  lS97.-«^ow  this  ex* 
plains^  in  my  apfHwhendoOf.  the  defender's  charter,  whidi  I  think  was  made  in  conse- 
quence of  it,f  agreeably  to  tlie  act  1594,  diat  preceded  it  The  Minister  thereby  became 
a  parson,  but  was  not  tillilar  oi  the  teinds.  These  remained  with  tlie  Crown,,  and  he  had 
light  to  no  more  than  what  was  assigned  to  him,  and  Sir  Thomas  Kirkpatfidi^''ft  anoestor 
wna  lawM  patron.-— But  aa  to  the  foundation  of  the  pursuer^  right ;.  first  the  riglit  in 
commendam,  to  Sit  John  Spottiswood  of  the  Abbey  of  Holy  rood- House  in  1613,  after 
the  death  of  Sir  Jdln  BothweU  in  1618,  and  the  heotable  rig^it  to  that  Abbey,  compre- 
hending this  kirk,  to- Ae  said  Sic* John  in  1681  on  hirown  resignatiot],.  and  the  heritable 
fight  of  the  Abbey  of  New-Abbey  in  fayouc  ef  hia  babther  Sir  Bobert  Spottiswood,-^! 
cenfess  1  cannot  reconcile  them  to  the  acts  either  aa  to  the  temporality ,.  or  as  to  the  thirds 
or  common  kirks,,  however  they  might  be  good  while  the  possessor  had  int^est  enougli 
with  the  Crown  not  to  quarrel  them ;  and  tbcrefois  when^  in  1633  fSaijcim  concurred 
with  Sir  Robert  in  resigning  this  and  five  other  kirks  jointly,  with.  £Kr  Robertas  bmrony  of 
Mew»Abbey  in  the  Crown^i^  hands,  in  order  to  erect  the  Biahopridc  of  Edinbui^,  theio 
appears  to  hav^  beien  gpod  reaeon  for  the  act  of  dissolution  in  Parliament|  not  only  in 
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respect  of  the  Abbey  of  New^Abbej,  reogtied  by  Sir  Robert,  but  also  of  these  Ax 
eaamxm  kirks,  which  though  they  wera  not  prdperly  annexed  to  the  Crown,  yet 
were  by  the  seveml  acts  atiote  mentioned  1592  and  1597,  and  acts  referred  to  in 
1592,  appropriated  to  particular  uses,  &^  for  stipends  to  Ministers,  and  the  rest  for 
the  Eing^s  household,  ftom  which  they  couid  not  legally  be  divested;  and  accord- 
ingly they  were  disscdved,  and  the  diss^Iudon  excepted  from  the  act  soIdo  jnrtj  and 
given  to  the  Bishop  of  Edinbuigh»  And  as  Sir  Thomas  Kirkpatrick  by  the  charter 
1694  had,  I  think,  a  lawful  right  to  the  patronage,  I  think  by  the  grant  the 
Bishop,  as  oooie  in  place  of  the  Crown,  had  right  to  the  benefice  with  the  burden  of  a 
stipend  to  die  Minister ;  and  the  pouesaioa  of  bodi  partiei^  seems  to  have  been  agreeably 
to  this  opinion ;  and  I  think  the  act  1680,  or  rather  1693,^  gave  Siv  Thomas  no  right  to 
tile  teinds,  because  they  bad  been  before  lawfully  disponed  to  the  Bishop;  for  I  think 
these  acts  did  no  more  than  justice,  and  did  not  properly  make  any  donative  to  tlie 
patrons ;  for  before  1690,  the  patrons  had  in  effect  right  to  the  benefice  over  a  Competent 
vlipetid  to  the  Minister ;  because  as  th«y  had  the  nondnatioa  of  tiie  titulwrj  they  bargained 
with  him  for  a  ri^t  to  the  beneftce^  the  titiies^  after  giVilig  him  a  competent  stipend,, 
which  waa  accounted  no  simony,  and  got  from  him  tacks  of  the  tithes.  Therefore,  whei» 
in  1690  they  took  frsm  the  patrons  this  right  of  diusing  the  titular,  which  they  valued 
only  at  600  merks,  they  of  oonseqoence  deprived  him  of  this  power  or  right  of  bargaining 
for  the  teinds,  a  right  of  moch  more  value,  and  therefore  it  was  doing  no  more  than 
justice  the  grriiig  the  palrons  dh^ectly  what  before  they  had  indirally,  a  right  to  tlie 
surflus  teinds  over  a  competent,  stipend,  whereof  they  were  depriving  them  by  that  act; 
But  then  it  was  equdly  j«st  and  necessary  to  esccept  teinds  heritaUy  disponed,  for  as  the 
Minislers  were  not  titulars  of  theee^  the  patrons  had  no  power  over  them.  To  apply 
that  to  thiacase,  the  Minister  here  was  not  titular  of  the  teinds^  which  wese  properly 
vested  in  the  Bish<^  of  £dinbur^,  and  at  the  Revolution  returned  to  the  Crown  ;  and 
as  the  act  1693^  had  Efmx^paey  then  subsisted,  woidd  not  have  deprived  the  Bishop  of 
tlie  surplus  teitids  over  the  stipend^,  no  ttDi%  did  it  take  them  fh>nar  die  Crown,*— and 
therefore  I  at  prei^nt  think  Dmmmore^s  interlocutor  right^.  though  we  can  here  give  no 
opinion  on  the  right  of  patronage,  which  the  pursuer  does  not  claim,,  and  the  Crown  i^. 
not  cailcfd,  or  in  the  fleld.-^lst  October  lTdS» 

(It  does  net  appear  that  die  petidon  and  answeia  were  ever  advised^  the  matter  Iiavitig.. 
been  settled  by  reference  to  Lord*  Dwimmere.). 

No,  83..    1 752,  July  22i    6oax>oN  against  Dunbar. 

This  being  a  process  for  localling  a  stipend,,  it  was  begun,  and  the  stip<»id  modified,. 
as  eariy  as  1710,  and  the  mocfification. extracted,. but  no  locality  insisted  in  till  November 
last,  and  the  last  scheme  of  locality  given  in  by  the  patron  only  in  December.  Kilkernln 
found  that  tile  locality  must  dNiw  back  till  17^,  when  tlie  patron  firat  withheld 
some  of  die  Minister^i  modified  stipend ;  ondit  might  as  ivell  have  been  drawn  back  tu 
1710.  Sir  Robert  feclaimed'apon  several;  speciidties,  to  difference  this^from  the  ccminion 
case,  which,  with  the  answers,  coming  this  day  to  be  advised,  I  mentioned  a  point  not 
noticed  by  either  party;  viz.  that  modifications  and  localities  at  the  instance  €3i  a  Minister 
unprovided,  or  not  sufficiently  provided,  were  jusdy  drawn  back  to  the  execution  rf  the 
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suiDtnonSy  and  tlie  locality,  so  far  as  the  stipend  exceeded  the  former  use  of  payment,  ne* 
cessarily  behoved  to  be  drawn  back.  But  thb  case  was  quite  different  The  Minister 
was  parson  and  titular  of  the  whole  teinds,  and  till  1710  was  in  possession  of  a  very  good 
benefice  by  drawing  tlie  teinds,  worth,  as  I  have  heard,  L.150  sterling  yearly ;  and  when 
the  patron  commenced  this  process  of  modification  and  locality  upon  the  35th  act  1693, 
to  turn  the  Minister  out  of  possession  of  the  benefice,  the  omdition  of  which  act  is,  that 
the  Minister  continue  in  possesion  till  the  patron  get  a  stipend  modified  and  settled  on 
htm,-^therefore  the  Minister  should  have  kept  the  benefice  till  a  stipeild  was  localled ; 
and  the  way  the  patron  performed  this  condition  was  by  paying  the  stipend  himself,  and 
thereby  getting  the  benefice  of  much  greater  value ;  and  as  the  locality  could  not  have  been 
drawn  back  had  the  Minister  still  possessed  the  benefice,  no  more  can  it  now  that  the 
patron  possesses.  The  Court  seemed  all  to  go  into  that  opinion,  but  as  that  point  had 
been  overlooked,  they  on  my  motion  remitted  back  to  the  Ordinary  to  hear  the  lawyers 
on  it.     10th  July  1751. 

The  parish  of  Duffus  was  a  parscmage,  and  the  parson  in  posses^n  of  drawing  the 
leind,  except  as  to  some  lands  that  paid  rental  bolls.  Dunbar  of  Thunderton,  the 
patron,  upon  the  act  1693,  pursued  a  modification  and  locality  against  the  Minister,  and 
called  the  heritbrs,  and  obtained  decreet  of  modification,  qualified  that  the  Minister  should 
continue  in  possession  till  the  patron  gives  him  an  extracted  decreet  of  modification, 
which  he  did  in.  1712;  and  from  that  time  the  patron  drew  the  teind  of  Sir  Robert 
Gordon^s  lands,  except  a  part  that  paid  rental  bolls,  which  he  allowed  the  Minister  in 
jiart  of  his  modified  stipend,  and  paid  the  rest  himself.  In  1732,  Sir  Robert,  and  tiie 
tenants  to  whom  he  set  the  lands,  began  to  turn  the  com  land  into  grass,  but  still  the 
patron  drew  ilie  teind  of  such  corns  as  grew,  till  1737  that  the  whole  was  turned  into 
grass.  But  Sir  Robert  got  no  more  rent  than  he  drew  before  1732  for  the  stock,  when 
the  patron  drew  the  teind ;  and  they  continued  in  grass  till  1744^  that  Sir  Robert  obtained 
a  decreet  valuing  his  teinds ;  and  from  1737,  Mr  Dunbar  of  Newton,  heir  to  Thunderton, 
retained  a  part  of  the  Minister's  stipend;  and  in  1750  he  wakened  the  old  process  for 
localling  the  stipend,  and  gave  in  a  scheme  of  locality  which  he  made  to  draw  bade  from 
1 737,  whereas  Sir  Robert  alleged  it  could  have  no  retrospect  at  all.  My  opinion  was  that 
while  the  patron  or  titular  was  in  possession  of  drawing  the  teind,  there  could  be  no  locality 
upon  the  lands  or  stock,  nor  upon  the  hmtors,  which  is  agreeable  to  the  words  of  the 
acts  of  Parliament  from  1633  downwards,  viz.  that  the  constant  local  stipend  could  only 
be  appointed  ailer  cIo«ng  the  valuation,  because  the  heritors  of  the  stock  not  in  posses- 
sion of  the  teind  cannot  be  burdened  with  the  stipend,  and  the  localities  are  usuaDy  drawn 
back  to  the  date  of  the  summmis ;  and  no  injustice  is  dope  the  heritors  who  are  in  posse** 
«on  of  both  stock  and  teind,  that  is  who  receive  a  joint  rent  far  stock  and  teind,  though  the 
locality  retrospect  beyond  the  valuation  of  tiiese  teinds.  Yet  that  cannot  hold  where  the 
'  heritor  is  not  in  possession  of  the  teind  but  the  titular  draws  them,  and  therefore  here  the 
locality  cannot  retrospect  till  1710,  the  date  of  the  summons,  because  either  the  Minister 
or  patron  ooinfessedly  drew  the  teinds  oi  his  lands ;  and  nothing  new  with  respect  to  Sir 
Robertas  right  or  possession  of  the  teinds  happened  in  1737,  except  that  his  tenants  turned 
their  lands  into  grass,  for  still  he  set  no  more  to  them  than  the  stock,  and  received  no 
more  rent  than  he  fcnrmerly  received  for  the  stock.   And  I  did  not  tbiiik  that  the  tenants^ 
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turning  their  farms  into  grass  could  in  law  make  any  difference,  or  could  have  any 
influence  on  the  question,  how  far  the  locality  could  retrospect  And  whether  the  titular 
oould  have  any  daim  of  damages  was  a  separate  question.  To  this  some  of  the  Lordft 
argued,  if  the.  whole  heritors  of  a  parish  should  turn  their  lands  into  grass,  the  Minister 
would  lose  his  stipend.  But  the  reply  was  obvious ;  that  the  law  had  provided  an  easy 
remedy  to  both  Minister  and  titular,  by  pursuing  a  valuation ;  Sdly,  that  in  this  case 
there  was  abundance  of  teinds,  either  drawn  or  payable  out  of  the  other  lands  in  the 
parish,  much  more  than  suffident  to  answer  the  modified  stipend.  However,  the  Lords 
foimd  that  the  locality  ought  to  draw  back  to  1737^  reiuY.  tatUum  Karnes,  Murkle,, 

Na  84.  nS2y  July  22.    Minister  of  Cushney  against  The  Heritor  s« 

In  a  process  of  modification  and  locality,  as  the  teinds  were  of  small  extent,  the  Mi- 
nister made  all  possible  objections  agunst  deductions ;  and,  1st,  a  large  article  paid  by 
the  tenants  to  the  beritcMrs^  ur  name  of  multures.  We  t^reed,  that  as  ordinary  multures. 
are  teind  free,  should  the  heritors  convert  them  to  dry  multures,,  so  as-  the  tenants  would 
pay  nothing  at  the  null  but  knaveship,  &c.  that  i&for  the  miller's  labour,  but  not  for 
the  miU,  these  dry  multures  should  also  be  deducted;  but  if  under  that  pretence  a. 
victual  rent  should  be  paid,  more  than  the  muUures  could  amount  to,  that  should  be* 
liable  in  teind.  Therefore  before  answer  we  ordained  the  parties  to  show  what  multures, 
would  by  the  custom  of  the  country  be  paid  at  the  nuU^  out  of  an-  estate  of  that  extent,, 
or  what  rent  the  millers  in  the  neighbourhood  paid  for  the  mill  and  multures.  Sdly,  As 
to  poultry,  we  thought,  what  arc  ealted  reek-hens,  and  are  paid  out  of  every  cot-house  or 
reek  are  teind-free,  as-  the-  houses  are ;  but  other  custom  fowls  are  liable,  agreeably  to  the 
words  of  the  act  1633,  by  which  the  price  is  to  be  rated  of  all  teinds  consisting  in 
money,  victual,  or  other  bodies  of  goods ;  and  therefore  we  considered  such  a  number  of 
reek-hens  as  we  thought  suitable  to  the  estate.  3dly^  We  thought  that  such  services  as 
are  usual  and  iofia  ^f  paid,  ought  to  be  teihd-firee,  though  they  be  converted^;  and  re- 
mitted to  the  Ordinary  to  enquire  whether  the  concerted'  services  here  were  such  as  was^ 
agreeable  to  the  judgment  23d  July  1740,  Douglas  of  Domock.  (No.  14.)  4tlily,. 
Found  that  alt  other  customs  but  these  reek-hens  must  be  considered  as  rept,  and  XHiP 
deducted  in  valuing  the  teind.    Idtli  Nov..  Adhered^, 

No.  85:     1 753,.Feb,  28.    Earl  of  Morton,  &a.  against  Marquis  op^ 

TWEDDALE. 

Eari.  of  Mobton  and  €aptaih  Stewart  pursuied^a  process. of  approbation  of  a  valua^ 
tion  of  their  teinds  led  before  Sub^Gommissioners  in.  1689^  whoieinthe  defence  was  diat 
the  valuation  was  departed  frcmi  by  a  contrary  use  of  payment  evei^  siuce.-  Answered^ 
The  payments  made  were  of  less  vahie  than  the- valuation.  We  allowed  a  proof  before 
answer ;  and  tfie  proof  came  out  that  the^  valuat^n  (^  M.ortoo^  lands  wasoux.  cluilders 
victual,  two-thirds  bear,  and  one-third  meal,  and'L.S  for  vicarage;  and  that  thexe  was  an 
old  rental  of  two  bolls  and  a  half  of  wheat  and  four  bolls  bear,  and  16  bolls  best  black 
fats,  and  LS.  6s.. 8d.  of  money  for.  vicarage^  which  has <:onsUntly  been  paid  ever  sipce ; 
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and  the  16  boUs  black  oats  subset  to  Morton^a  author  from  1703  at  Sa  id.  tack^^dtttj, 
with  power  to  him  to  raise  inhibitionfl^  pursue  spuihdes,  8ec.  This  we  though  wruh  a  (otid 
dereliction  of  the  valuation,  and  therefore  asaoibsied  from  the  ^pprubatioii.  The  pwinitter 
reclaimed,  for  that  the  grain  paid  was  truly  ia  money  of  less  value ;  Sdy»  ThaX  hfffe 
there  wasa  rental,  and  where  that  is,  the  valuation  is  not  by  proof  of  the  full  n&d^  aloek 
and  teind,  but  the  rental  boils  are  the  vahiatioii  with  deduction  of  the  King's  ts^.  B«t 
we  thought  that  the  use  of  payment  was  a  passing  from  the  Siib*Ciim«)issk»era  vahjatk)ii> 
and  that  rental  bolls  bound  neither  party  longer  than  they  pleeaed,  and  (herefim  wera  no 
sufioient  objection  to  a  valuation  in  the  usual  form ;  and  upon  aaaweca  refused  tbe  peti- 
tion. But  upon  the  other  conclusion  of  their  libel,  that  at  least  we  should  value  their 
teinds,  allowed  both  parties  a  proof.  This  second  was  agreeable  to  our  judgment  20th 
June  1744,  College  of  Glasgow,  (No.  19.) 

No.  S6,  1  ^53f  July  4.  Beattie,  Minister  of  Marytown  against  Hekitobs. 

In  a  process  of  augmentation  the  defence  was,— a  stipend  was  modified  in  171&of  6 
chaiders,  13  bolls,  3  firlots  victual,  and  lOOmerks,  and  40  merks  of  eommunion«^menls. 
Dut  the  decreet  was  so  recent,  and  though  the  victual  was  much  better  than  100  merks  tbe 
chnlder,  and  the  heritors  offered  L.d  the  boll,  yet  because  it  wanted  two  boUs  and  one» 
fourth  of  eight  chaiders  or  800  merks,  and  no  cause  mentioned  m  the  dtoreet  far  going 
beneatli  the  minimum,  and  it  was  a  decreet  of  consent,  we  repelled  the  defenee,  and  modi-^ 
iied  seven  chaiders  and  a  half  victual  and  250  merks  stipend^  and  L.60  Soots  communicNii* 
elements. 

No.  37.    1 753,  July  20.  Spalding  against  Heritors  of  Kirkmichael. 

.  Spaldik«  of  AshintuUy  in  1615  got  a  di^rtec  fiom  Exchequer  of  his  lands  and  of  the 
patronage  of  Kirkmichael,  a  Cbmch  which  belonged  to  the  Abbey  of  Dunfermline.  In 
1677  he  got  a  charter  from  ICngChaxfea  (the  mgyiatare  superscribed  by  him)  on  his  own 
resignation,  containing  a  notDodamnu  of  his  lands^  and  the  patronage  of  this  Kirk  arm  dtcU 
mu  torn  redcriis  quam  vioatw  efusdem,  AdiintuUy  some  years  Ago  sold  the  patronage  to 
the  Duke  of  Athol,  and  <fisponed  the  bygone  teinds  t»  Spalding  <^  Bonny-mill,-— who  pur  ] 
sues  the  heritors  for  the  teinds.  The  defenders  objected  to  his  title  both  of  the  patronage 
and  of  the  teinds,  that  the  charter  1615  not  superscribed  by  the  King  could  not  give  the 
patronage  unless  he  shewed  a  prior  right,  and  the  charter  1677  was  obtained  by  obrep» 
tion,  and  could  convey  no  more  than  be  had  right  to  before ;  and  that  the  teinds  as  part  of 
the  Abbey  of  Dunfermline  were  disponed  to  Queen  Anne  (King  James  YI.^s  Queen)  and 
her  right  radfied  in  Parliament  and  now  belong  to  the  King  as  succeeding  to  her.  The 
pursuer  founded  his  right  to  the  teinds  first  on  the  charter  1677,  and  secondly  on  the  acts 
1690  and  1693.  The  case  was  reported  by  Drummore,  and  we  agreed  that  the  charter 
1615  gave  no  right  to  the  patronage,  but  that  the  navodomug  in  the  charter  1677  gave 
good  right  to  it.  But  the  Court  was  divided  on  the  other  two  pcnnts.  I  thought  the 
clause  cum  decimis  was  but  a  clause  of  stile  in  a  charter  of  piitronage,  that  the  expresaon 
might  be  constructed  either  ^ving  patnmaium  ccctesa  tt  dtcimarum  ejUMdtm^  and  then  it 
would  ^ve  no  right  to  the  teinds,  or  giving|ia(rofia(ifm  eccksia  d  dccmoi  tfuaiem,  and  then  il 
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would  convey  the  teinds,  and  that  such  daiuses  were  insefted  in  Royal  charters  where  np 
right  of  teinds  was  intended  to  be  conveyed.  I  quoted  a  charter  of  Marquis  of  Annandale» 
mentioned  in  the  case  ICth  December  1748  betwixt  the  Marquis  and  Irvine  of  Bonshaw^* 
and  that  it  appeared  plain  to  me  they  were  not  intended  here  to  be  conveyed,  for  that 
in  the  after  part  of  the  charter  the  patronage  is  with  the  lands  erected  into  a  barony,  but 
not  a  word  of  the  tithes.  In  their  tenendas  the  patronage  is  mentioned  but  not  the  tithes, 
and  the  samae  in  the  dispensation  for  taking  sasine.  8dly,  I  thought  the  acts  1690  and 
1693  gave  him  no  right,  because  they  were  lawfully  disponed  to  Queen  Anne,  and  though 
they  were  now  in  the  Crown  as  heir  to  her,  yet  still  they  were  no  part  of  the  benefice. 
That  as  parsons  have  right  commonly  to  all  the  tithes  m  the  parish,  and  the  patron  had 
the  choioe  of  the  titular^  he  commonly  made  a  bargain  with  him,  and  leaving  him  a 
sufficient  stipend,  took  from  him  tacks  of  all  the  rest,  so  that  though  the  right  of  tithes 
was  formally  in  the  parson,  yet  they  were  substantially  in  the  patron.  That  as  the  patron 
behoved  to  lose  this  when  the  right  of  presentation  was  taken  from  him,  therefore  die  Par- 
liament did  BO  more  than  justice  in  ^ving  the  patron  right  to  the  teinds  so  far  as  exceed- 
ed a  competent  stipend.  But  then  they  neither  were  in  justice  bound  or  could  give  him 
more  than  what  belonged  to  the  benefice,  and  would  have  Bdonged  to  the  parson,  and 
therefore  they  excepted  teinds  heritably  disponed,  and  these  teinds  though  now  in  the 
Crown  were  no  more  a  part  of  the  benefice  than  if  a  subject  had  succeeded  to  Queen 
Anne.  That  the  act  1690  was  on  the  same  plan  with  the  act  1649,  only  the  expressions 
varied,  and  there  the  case  was  phdn,  the  patron  is  thereby  enabled  to  dispose  of  them  in 
the  same  manner,  as  the  parson  and  he  together  could  have  done  before.  That  the  same 
thing  appeared  by  the  next  clause  in  the  act  1690  touching  superiorities  and  feu-duties, 
where  in  express  words  <<  because  of  the  benefit  the  patron  might  have  had  by  these 
feu-duties,^^  therefore  they  are  ^ven  to  him,  but  the  superiorities  by  which  he  could  have 
no  benefit  were  given  to  the  Crown,  and  by  the  pursuer''s  argument,  even  teinds  belonging 
to  Bishops,  which  were  in  1690  in  the  Crown,  would,  where  the  Churches  were  patronate^ 
belong  to  the  patron.  Justice-Clerk  thought  that  the  pursuer  had  no  right  to  the  teinds 
by  the  charter  lCf77  but  that  he  had  by  the  act  1693.  Others  thought  both  titles  good ; 
and  It  carried  to  sustidn  his  title,  renit  tantum  Karnes,  tt  me.  Kilkerran  did  not  vote, 
17th  January.     SOth  July,  Adhered,  wherdn  Karnes,  Kilkerran,  and  I  agreed,  because 

*  This  case  is  thus  mentioned  in  the  manuscript  notes.— -In  a  sale  of  tithes,  the  Marquis  pro- 
duced  a  charter  in  1668,  of  the  patronage  cum  decinUs  tarn  rectoriis  quam  vicariw.  The  Lords 
found  that  the  charter  gave  him  no  right  to  the  tithes,  where  it  did  not  appear  that  the  Crowu 
ever  had  any  right  to  the  tithes ;  and  therefore  found  him  only  entitled  to  six  years  purchase, 
lliere  had  been  likewise  a  process  of  modification  and  locality  raised,  and  the  Marquis  insisted 
that  he  pdight  retain  as  many  teinds  unsold  as  would  free  his  own  tithes  of  stipend,  and  as  he 
icould  allocate  upon  the  pursuers  of  the  sale.  We  thought  the  demand  reasonable ;  but  the  dif- 
ficulty was,  that  it  does  not  appear  what  stipend  we  shall  modify,  and  consequently  we  eannot 
know  what  proportion  can  be  allocated  on  these  heritors ;  therefore  we  delayed  further  procedure 
SiU  Sd  Wednesday  in  June,  that  the  modification  and  locality  might  come  in. 
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of  the  tenns  of  the  doquet  of  the  signnture  1678  snd  act  of  Pariiameatp  uriiich  pompn^ 
hend  these  t^nds  themselves. 

No.  88.    1 753,  Nov.  2 1 .    LoBD  Advoc ate,  &c.  against  Pbcsbttebt  of 

Selkirk. 

The  Presbytery  pursued  a  declarator  that  LoDg-Newton  was  a  parish  by  itself  hayiog 
1000  mcrks  stipend,  kirk,  and  glebe,  and  that  therefore  it  ought  to  have  a  Minister  t0 
serve  the  cure,  or  at  least  be  annexed  to  .     Sir  WiUiam  Scott  defooder  produced 

many  strong  documents  to  prove  that  it  had  in  1664  been  annexed  to  Ancrum  by  the 
Court  of  Commission,  and  500  merks  of  stipend  allocated  to  the  Bishop  of  Brechin,  and 
the  rest  omtinued  till  the  Commissiciitf  should  give  orders  touchii^  k,  which  they  never 
did ;  and  produoed  a  copy  of  the  decreet,  but  could  not  produce  any  extract,  the  records 
being  bamt ;  but  produced  three  discharges  g(  the  500  merks  by  two  different  Bishopa 
ofBrecbin,  and  since  1688  it  has  been  constantly  paid  to  the  Crown*  The  pursuer 
replied  that  the  copy  was  no  evidence;  that  any  decreet  that  had  been  pronounced  was 
afterwards  stopped,  and  no  decreet  extracted,  and  that  the  defender  bdboved  to  prove  the- 
tenor  of  his  decreet,  for  which  all  his  admimdes  were  insuffident.  The  Lords  finind 
sufficient  evidence  that  the  kirk  was  in  1684  annexed  to  Ancrum,  and  therefcNre  assoilzied 
Arom  that  conekunon  of  the  libel,  and  found  no  necessity  of  proving  the  tenor. 


TENOR. 


Ho.  %    I7SS,  Dea  2.    Chanc£L£.oii  agtUmt  Gray^ 

Tii£  teiior  was  fully  proved  of  the  heritable  bond,  and  the  adminlcles^were  tlie  sasine 
and  scroll  of  the  bond  which  were  both  sworn  to ;  but  the  difficulty  was  the  c(uu$  anum-- 
miisf  as  to  which  the  notary  said ;.  he  after  the  sasine  returned  the  bond  to  Mr  Bogle 
his  employer,  at  least  sent  it  to  his  wife ;  and  Mr  Bogle  swore  he  did  not  remember  that- 
heliad  ever  seen  it  after  he  gave  it  to  the  notary.  There  was  anodier  drcumstanoe,  that 
they  went  to  the  West  Indies,  and  so  could  not  retire  it^  but  this  was  not  psoven. 

No.  &    1786^  July  1  o*    ANDUxnr  Makh  agaiaM  £bobel  Mxsm, 

In  a  proving  of  a  tenor  of  a  postnuptial  contract,  die  only  adnunide  pioduead  beings 
oopy  taken  of  the  alleged  contract  by  astranger,  and.  the  said  tenas  offiffiodftcxbe  pnsMii 
by  the  writer  of  the  contract^  and  by  tha  person  wh*  took  tllal  oopy ;.  hot  no  spwial 
•asus  amUsiofdsy  but  that  either  the  wi&  gave  it  to  bar  fauaband,  and  he  IbsSor  destvoyed 
it,  or  that  it  was  casuforiuito  lost  by  herself  ;—tIie  Lotds  gave  an  act  for  proving,  though 
the  contract  contained  extiaordinar]^  clauses,  viz,  the  fee  of  the  husband^s  whole  present 
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stock,  and  of  the  half  of  the  conquest,  besides  the  whole  liferent  fiuling  children,*— rettf^ 
Royston,  Justice-Clerk,  Kilkerran,  Monzie,  et  me. 

No.  4.     1743,  Jan.  11.    Maxwell  against  Dalswinton,  &c. 

(In  the  note  relative  to  this  case,  voc  Rscogkitiom,  Locd  Elchies  refers  to  the  Session 
papers,  ivfiich  are  in  the  volume  marked  No.  18.  The  question  chiefly  at  issue  was« 
Whether  it  was  neeessary  to  prove  die  tenor  of  a  porttcalar  eentraet  founded  on,  which 
was  not  extant  ?  The  ofnaion  in  general  upon  the  a«ibject  which  bis  Xiord^p  beJd  wm^ 
<'  That  where  nothing  was  ft>  follow  .'but 'the  ^aOiaction  at  a  right  erdebt^  proving  the 
tenor  was  not  necessary ;  but  where  the  right  was  not  to  be  extinguiebed,  but  to  subsist 
and  be  transmitted,  then  a  proving  of  the  tenor  seemed  to  be  necessary.^  There  was 
another  question,  Whether  there  could  be  recognition  to  the  Crown,  ob  ifon  sobttum 
catumetny  where  the  feu-duties  belonged  to  a  Lord  of  erection  ?  The  Court  held  the  gift 
of  recognition  by  the  Crown  in  this  case  goad,  lEdthragh  the  lands  were  Church  lands,  and 
belonged  to  a  Lord  of  erection.  Lord  Elchies  doubted  of  the  soundness  of  this  judg- 
ment, and  it  would  seem  had  wntten  his  reasons  for  doubting  upon  one  of  the  Sesnon 
papers,  but  that  paper  does  not  appear,)    En. 

No.  5.    174S,  Not.  16.    Town  of  Edinbujigh  againM  Trustees  of 

3IEACHIEST0N. 

Thc  qnestion  was.  Whether  we  should  sustam  the  book  (which  we  ali  wiere  satisfied  was 
-on  original  record  of  Court)  as  a  sufficient  adminicle  per  se^  for  proving  the  tenor  of  a  va^ 
hiation.  It  carried  to  snstidn.  But  I  thought  we  should  ^nd  it  a  book  of  record^  be- 
cause otherwise  it  was  not  sufficient ;  and  if  it  was  a  record,  then  there  might  be  extracts 
taken  from  it. 

No.  6.  1 747>  June  11 ,  24.  Campbell  of  Otter  against  M'Allistee  of  Loup4 

TxiauE  wasa Jong axgument ii^ifflier  a tenor^of  anoldaasigmttionin  1664,  wfaereupoti 
difigences  by  hcming,  an^eatmeiA,  and  appriring,  and  sundry  payments,  had  ibUowed, 
wfaetber  I  say  it  w«s  necessary  toprov«aeaA<»oin«i«^tmf«,  er  wrkei^sunmeandwrtnessesf 
Amiston  argued  long  for  both,  and  that  the  documents  iuid  admimdles  produced  were  in- 
deed a  proof  of  the  ezialenoe  of  the  deed  once,  but  not  of  the  tenor,  and  inristed  thrft  in 
all  cases  the  writer^s  name  and  witnesses  ought  to  be  proved*  Tinwald  and  I,  and  even 
the  President,  seemed  to  differ  aa  to  tbe  general  point  i  but 'i^e  pretty  unanimously  found 
in  this  case  the  tenor  as  libelled  not  proven,  because  the  tenor  as  libelled  was  really  ooiN 
^rary  to  all  die  adminicles ;  and  by  some  other  particulars  that  were  alleged,  there  was 
reason  to  suq)ect  diat  the  pursuer  had,  if  not  the  assignation,  at  least  some  writs  relative 
.to  It,  wUdi  he  did  not  produce. 
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TERCE. 


No.  1 .    1 742,  July  30.    Relict  of  Lawson  of  Cairkmuib,  Supplicant. 

We  gave  a  oornxDission  to  a  Gentleman  as  SheriiFih  that  port  for  three  Sheriffdoms  t*- 
gerye  this  Lady  to  a  terce  in  this  Parlimient  House,  to  save  charges,  though  we  could 
find  no  precedent  for  it;  for  which  reason  the  PresideiU;  and  I  and othert  were  for  debq^ 
inff,  the  Court  being  exceedmg  (thm.) 


TESl^/lMENT. 


No.  2.    1785,  Jan.  8.    Arnot  against  Inglis  of  Murdieston. 

The  Lords  found  the  estate  of  Murdieston  not  affectable.  Some  of  the  Lords  thought 
it  was  not  Murdieston^s  intention  that  it  should  be  affectable.  Others  (inter  qma  ego) 
thought  his  int^tion  plain  enough,  but  thought  a  testament  was  not  habOit  modua^  and 
that  it  was  a  competent  defence  to  this,  defender  though  a  gratuitous  disponee,  and  in-^ 
stanced  the  case  of  Hutton,  where  the  Lords  found  that  a  bill  on  death-bed  was  not- 
^tZu  miMiiiff  to  leave  a  legacy,  and  we  were  all  of  that  opinion. 

No.  8.    1785>  Dec.  5.    LiTHfiow  agaimt  Petrie. 

The  Lords  adhered,  and  reduced  the  testament  in  Mo,  of  which  I  much  doubt ;  and- 
several  of  us  thought  that  quoad  the  deCender-s  legacy  and  others  wherein,  the  defunct^a 
wUl  was  suffidently  proved,,  it  ought  to  be  susttuned ;.  aqd  diey  all  agreed  that  reading  the* 
testament  waa  not  necessary  ratione  noknnitatis ;  and.  the,Preadent  thought  there  was  not' 
sufficient  evidence  of  the  will  even  as  to  these  legacies,  and  thought  that  if  a  scroll  were 
vead,  though  some  small  legacies  were  omitted,  it  w^uld  not  annul  the  testaments 

No).  5.    1 740,  Dec.  2.    Innes  against  Tarbet; 

The  Lords  sustained  the  reasons  of  reduction,  vi&  that  it  was  obtiuned  by  undue- 
means  by  Mr  Logan'^s  moving  the  defunct  to  alter  her  first  settlement,  and  espedaUy  that 
ijSe  defunct  desired  that  Mr  Innes  might  be  acquainted  before  she  would  si^  and  Tarbat 
told  a  lie  that  he  had  been  acquainted,,  and  no  body  can  know  what  effect  the  acquainting: 
Mr  Innes  might  have  had,  and  Charles  Tarbet  could  not  be  profited  by  his  own  lie,<^ 
%emi..  President  and  several  others. 
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No.  6.    1 742,  Feb.  B.    W.  RoB£BTsoN  against  Me*  j£ an  Keeb. 

See  Note  of  No.  6^  whx  Legitim. 

No.  7.    174^>  June  25.    Binning  against  Contie. 

0ms  Binniiig  in  Forfar  on  the  parrative  of  mortality^  and  bebg  then  sick  but  sound  in 
memory  and  judgment^  made  a  diqx)ation  generaLboth  of  his  heritage  and  moveables  in 
favours  of  bis  brother  his  next  heir,  (with  !&  substitution  to  his  children,  &c.  qumd  the 
heritagi^,)  and  biurdened  the  right  with  certain  sums  which  in  one  place  be  calls  legadet 
and  donations  afler-mentioned,  and  he  named  several  sums  to  be  paid  to  several  persons, 
and  two  are  expressed  thus ;  <<  and  lastly,  I  bequeath  to  the  Church  of  Forfar  for  the  use 
of  the  poor  SOO  merks;  moreover  I  leave  to  Janet  Contie  a  feather-bed,  bolster,  kcT* 
Binning  the  disponee  n^Iected  thi»  deed  and  served  heir  to  the  defunct,  and  was  pursued 
for  payment  of  some  of  the  sums  wherewith  the  right  was  burdened.  His  defence  was^ 
that  this  was  a  testamentary  deed,— ^hich  the  Lord  Minto  repelled,  and  decerned.  Binning 
reclaimed,— and  some  of  us  had  a  further  difficulty^  whether  the  defender  was  liable  since 
he  n^lected  the  deed,  and  it  contained  no  obligation  to  possess  by  none  other,  nor  to  pay 
this  sum  ?  However  the  Lords  by  a  ^"eai  majority  refused  the  bill  without  answers,— and 
most  rightly. 

No.  8.  1742,  Nov.  S9.  The  Hexes  of  Tennent  against  His  Teustees. 

The  Lords  found  Finlayson  and  M^Gilchrist  the  instrumentary  witnesses  habile  thougbi 
they  were  two  of  the  trustees.  2dly  They  found  the  defenders  proof  moce  pregnant,,  and 
therefore  assoilzied*  fi;om  the  reduction, 

Ko;  9.    1748,^  Dec^  14^.    Foedtce  against^  Relict  and  Childeek  of 

FOEDYCE. 

The  question  was.  Whether  a  sort  of  conveyance  oT  a  tack  to- younger  children  in  a 
testament  homolbgated  by  the  heir  was  good  against  a  subsequent  heir  ?  We  were  very 
doubtful.  Kilkerran,  Amiston,  and  Murkle  did  not  vote ;  but  the  rest  sustained  tlje 
homologation,  and  adhered  to  the  whole  interlocutor;. 

No..  10.     1749,.  Nov.  T.      Smith  agamst  Tayloe. 

A  TESTATOR  telling  his  nearest  of  kin  that  he  left  his  executry  to  him  and  otiier  two 
^uaQyj  a  process  was  brought  on  it ;-  and  the  fact  proved  by  the  oath  of  the  nearest  of 
kin.  But  we  found  that  the  verbal  testament  could  not  convey  his  executry ;  but  found 
.that  the  two  pursuers  interests  were  to  be  sustained  as  legacies,  and  that  there  were  as 
many  legacies  as  persons,  and  sustiuned  them  to  the  extent  of  L.lOO  each.?— N.  B.  Eilker- 
Kin  had  only  sustw^ed  them  as  one  legacy  of  L.lOO  betwe^  them.. 


4S6  TESTAMENT.  lEi.ciiws's  Noteal 

No.  II.     1 751,  Jan.  2Q.       Lyon  agaimt  Gray. 

In  1739  MCunn  a  mercliant  going  to  the  West  Indies,  settled  his  aff£urs  by  a  deed 
inter  vivo8f  disponing  all  debts  and  effects,  heritable  or  moveable  then  pertaining  or  that 
should  pertain  to  him  at  his  dpath,  to  John  Ljon  and  John  Gray  equally  betwixt  them 
their  heirs  executors  or  assignees,  with  the  burden  of  his  funeral  diarget  and  .eertaitt 
debts  and  dispensing  with  the  not-delivery  and  reserving  power  to  alter ;  and  in  the 
end  he  names  them  his  sole  executors  and  universal  legatars.  Some  time  after  John  Gray 
died  leaving  a  son,  James  Gray  suspepder,  and  in  1742  MKL^unn  returned  from  die 
West  Indies,  and  gave  a  commission  to  John  Lyon  and  James  Gray  to  gather  in  his  effects 
and  sell  his  lands,  and  he  himself  uplifted  most  of  the  particular  debts  mentioned  in  the 
deed  1739.  The  lands  were  purchased  by  a  trustee  for  the  behoof  of  John  Lyon  and 
James  Gray,  and  on  M^Cunn^s  death  Lyon  the  only  surviving  creditor  confirmed  the 
price  as  tit  Ixmia  of  M^Cunn,  and  charged  James  Gray  for  his  half  of  it,  who  suspended  ; 
and  the  question  was.  Whether  John  Gray^s  interest  ceased  by  his  predecease  in  the  same 
way  as  in  the  case  of  an  executor  or  legatar,  or  if  it  devolved  to  his  son  the  suspender  as 
his  heir,  the  disposition  being  to  them  thdr  heirs  executors  or  asngnees  ?  Lord  Dun 
found  for  the  suspender  notwithstanding  John^s  predecease,  and  on  reclaiming  bill  and 
answers  the  Lords  yesterday  adhered.     (I  was  in  the  Outer-House.) 

No.  12.     1752,  Jan.  10.    J.  Simpson  against  Robert  Barclay^  &c. 

A  TAILZIE  containing  a  power  cf  revocation  eluM^'a  urtiaUo  morCv  waa  foimd  effe0tualfy 
revoked  by  a  latter  will  and  testament  executed  by  the  maker  of  the  entail  at  Buenos  Ayres^ 
though  they  found  that  that  testament  was  not  suiBcient  to  conrey  the  estate  to  the  k^tee. 
But  a  declaration  having  been  by  him  sul:goined  to  die  will  showing  his  enixa  vobuOoi 
that  his  sister  the  legatee  and  her  h^rs  should  enjoy  his  estate,  and  tlierefare  requesting 
that  the  above  disposition  (meaning  the  will)  might  take' effect,  having  no  lawyer  to  advise 
him  better ;  the  Loids  found  this  wrttin|f  miiScient  to  bind  the  heir  and  a  sufficieat  "bde 
for  an  action  to  denude,— -but  by  the  narroiraBt  majority,  viz.  four  besides  Milton  in  the 
chiur,  three  against  it  and  three  non  liquety  inter  quaa  egOj  10th  December  1751. — 10th 
January  1752,  The  Lords  adhered,  me  root,  in  the  diair,— -the  Court  equally  divided  and 
one  pon  liquet. 


THIRLAGE. 


No.  1.    1744,  July  17.  Feuars  of  Falkibk  against  The  Mixxhr. 

The  Lords  first  found  the  Feuars  thirled  only  quoad  grana  creseentia,  and  not  tnvecta 
it  Skua ;  and  Sdly,  they  ordered  the  steel  miHs  to  be  removed  in  ten  days,  or  otherwise 
destroyed.    In  this  last,  three  or  four  of  us,  whereof  I  was  ooe^did  not  vote,  l!Hli  July 
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1744.    9th  July  1746^  Altered  the  first,  and  fbuAd  tbem  luUe  for  invecta  et  UlcUa,  but 
only  as  to  malt  oaQnimed  vitfam  the  town,  but  not  oats ;  adhered  as  to  the  second 

No.  2.     1745,  June  IS.    Mubbay  ogainM  M*Culloch. 

The  question  was  the  proof  of  the  constitution  of  a  thirlage,  where  there  was  na 
title,  only  decreets  of  the  mill  court  from  1697,  and  some  years  after,  but  by  what  autho- 
Titj  these  courts  were  held  did  not  appear.  The  use  of  coming  to  the  mill  had  been  dis- 
oontinued  from  the  year  1727,  and  there  was  proof  of  commg  to  the  mill  for  upwards  of 
ten  years  before  the  1727,  and  paying  not  only  in-town  multures  (which  were  very 
easy,  the  35th  part,  and  by  the  proof  less  than  the  out-town  by  the  difference  of  shilling 
seeds)  but  also  of  paying  all  sorts  of  mill  sendoes,  paying  thatch,  and  paying  money  for 
mie  of  the  two  milL-stones,  the  master  paying  the  other.  The  Lords  ntm.  con.  found  tlie 
thirlage  oonstituted;  and  Amiston  thought  that  paying  in^town  multures  was  pretty  near 
Ae  MBie  widk  WP^  ^^  multures.. 


^sta 


TITLE  TO  PURSUE, 


No.  1.     1752,  June  80.    Bb¥SOK,  &e.  against  Wilson,  Ace. 

The  petitioners,  and  other  seceders,  having  bought  ground  to  build  a  meetmg- house* 
•n  it,  chose  the  defenders  trustees,  in  whose  names  the  rights  were  taken,  who  granted 
back-bond  to  denude  in  favour  of  Mx  Adam  Gibb,  their  then  Minister,  and  his  succcs* 
sorfr  in  o£Bce,  and  the  persons  who  had  contributed  to  the  purchase,  or  in  favours  of  any 
person,  whom  Mr  Gibb  and  his  successors  and  other  members  of  the  session,,  and  the 
said  contributors,  shall  by  plurality  of  voices  nominate,  in  a  meeting  to  be  called  for  that 
purpose  andintimated from  the  pulpit  of  said  congregation  at  least  ten  days  before  the 
meedng.     This  congregation  afterwanis  split  on  the  subject  or  the  burgess>oath,  and 
tiMMe  tyuoteoo  diffemd  fi*ora.  Gibby  who  was  ag^nst  the  oath,  and  therefore  wanted  to 
denude  them  of  the  trust,  and  for  that  end  intimated  a  meeting  of  tlie  session  and  con- 
tributors, and  there,  by  a  great  majority,  other  trustees  were  chosen,  who  sued  tlie  othev 
trustees^  Wilson  asul  Bayne,  to  denude.     They  objected  to  the  pursuerV  title,  that  tlie 
associate  congregation  or  session  was  no  body-corporate  or  politic  that  could  sue  or  be 
sued^  OBchuse  a  trustee  to  sue  £ot  their  behoof..  Answered :  That  any  number  of  persons 
mi^y.  chuse  a  trustee'^to  take  a  right  in  the  name  of  that  trustee  for  their  behoof,  and  that 
person  may  be  bound  to  denude  t»  any  oth^r  trusti^e  tb  be  choiSen*  by  l^ent,  and  ihitcr 
fyre  though  the  associate  congregatjtfn'b^nof  a  ifttMe^  known  in  law,  yet  the  persons  oon-^ 
tdluton  ni^iit.sifee  Mfbevui^  tbeic  owsynam^  jor  in  name  of  any  trustee  to  be  chosen  by 
them,' as. the- iDlhabittinU  jof  a  village  ni^t  do^ojr.tke  free  masons,  or  the  musical  society, 
or  a  company  and  society  of  merchants,  as  the  proprietors  of  the  glass  work ;  and  that 
the  pursuers  were  chosen  in  terms  of  the  baGk4x>od  by  a  majority  of  contriibutors.     i 
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repelled  the  objection,  and  sustained  t}ie  title.  But  on  A  reclaiming  UU  and  ansvers,  the 
Lords  this  day,  (30th  June  1752)  found  that  the  pursuers  had  no  legal  title  to  pursue, 
their  constituents  being  no  legal  congregation.  For  the  interlocutor  were  Minto,  Drum« 
more,  Justice*Clerk,  Shewalton,  Leven,  and  President.  Against  it  were  Kames,  Murkle^ 
Woodhall,  and  I.  l&th  November,  The  Lords  adhered,  rxnitait.  Milton,  Eilkeiran, 
WoodhaU,  et  me ;  and  2d  January  1759  refused  a  bill  of  suspension  of  the  builders 
against  Gibb  to  deliver  up  the  key. 

No.  2.    1 752,  July  8.    Pollock,  &c.  against  Maxwell^  &c. 

Pollock,  and  others,  in  whose  names  ground  had  been  purchased  for  a  meeting-house 
for  the  congregation,  sued  for  seat  rents,  and  obtained  decreet,  and  a  like  decision  hap- 
pening among  them,  as  is  mentioned  suproj  30th  June,  Bryson  against  Wilson.  Tlie 
decreet  was  suspended,  for  that  the  congregation  had  changed  the  managers ;  which 
ooming  before  Dun,  he  found,  that  after  the  chargers  should  be  reimbursed  of  die  sums 
laid  out  by  them,  dney  ought  to  denude  to  the  congregation.  But  upon  a  reclidming  bill 
and  answers,  we  found  the  ori^nal  trustees  had  the  right  of  administration,  and  in  case 
of  a  sale,  the  price  to  be  divided  among  the  contributors,  and  that  the  pretended  congre- 
gation had  no  action.  But  here  there  was  no  obligement  to  denude,  as  in  the  former 
case. 


See  No.  1,  v6ct  Reductxov. 
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No.  1 .  1 783,  Dec.  12.  Andrew  Sfeeul  against  Hugh  Spreul  Crawfurd* 

The  Lords  found  no  trust,  in  terms  of  Ae  act  of  Parliament,  of  the  disposition  ;•— Mdf 
Me  15th  July  1741,  inter  eosdenu 

^^*  The  note  relative  to  dus  second  question  between  these  parties  is  No.  90,  voce 
Abjudicatiok. 

No.  2.     17S4,  Jan.  16.     Mr  Charteris  against  The  Creditors  of 

Merchieston. 

FouNP  that  the  expense  of  diligence  and  ranking  camM)t  burden  the  collector.    But 
found  that  the  common  expence  for  behoof  of  all  the  creditors  must  be  allowed. 
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No.  8.   1 135,  Feb.  90.   Captain  Chalmebs  agmnst  Sib  X  CuNKiNaHAM. 

The  Lords  first  found  Mses  wsrt  pcesumed  vhese  Uie' ^nveyaace  bore  in  genetal  cer- 
tain sums  of  money,  without  adding  equal  to  the  sums  after  assigned ;  and  that  the  rule 
of  determining  the  extent  of  those  esses  ought  to  be  a  medium  of  the  eases  proven  to  have 
been  given  lor  debts  tn  eodem  gmerc,  that  is,  equaffy  preferaUe.     (See  No.  7.) 

\*  The  case  of  Spreul  CrawftarA,  of  Ath.Jaauarjr  1T4S)  here  referred  to,  is  No.  6y 
voce  Bona  et  Mala  Fides. 

Na  4.    1786,  Feb.  12.    M'K^Vzis  agtumt  SiB  A.  A£'Donald,  &c. 

The  Lords  found  that  the  trust-infeftment  is  in  the  Crown  for  the  use  of  Murdoch 
IC^lTenzie ;  and  fbund  Murddeh  M'Keneie  not  bound  to  find  caution  not  to  carry  the 
money  to  England.  N.B.  It  W4a  thought  thai;  trust^infeftmenu  weie  not  included  in 
Urn  vesting  ad^  and  ther^fiMW  are  adjndgeaUe  m  this  Court 

No.  6.     1 7S8,  Jan.  4.     Trustees  of  The  Creditors  of  Colokec 

JOHNSTON  ^fgWMi  Tpb  Creditors* 

The  Lords  found  that  these  trustees  had  no  claim  in  kw  to  any  fee  or  reward,  renit, 
Minto»  Drumnxnre,  et  me.  Monme  tells  me  that  the  pnnt  was  decided  in  the  same  way 
in  tbe  case  of  the  Trustees  €^  AUxitd^IL  19th  JanuAry,  A  bill  wi^sk  refused,  but  it  was 
two  days  too  late. 

No.  7.  t7SasJiW99l*  Captaik  Chalmers  iya»M<  l^E.  J.  CoKKiKOKAH* 

See  Noite  of  No.  14^  vo$e  Ai^oi^xcAViofN.. 

No.8«  I78d,  Noir.80.  Aim  Crawfurb  ii^fcimji  Thx.  REFESi^r ATXves 

OF  Mr  William  Crawfurd. 

See  Note  of  Na  7,  eoee  Factob. 

No*  9.    1740»  Nov.  19.     The  Creditors  of  The  Duke  op  Hamilton 

offoimit  The  Barl  of  Selxirr  and  Lou>  Daer. 

Ik  the  questicm  of  thb  extraordinary  diqxwitioi^  by  the  Dutchess  of  HamQton,  for  pay- 
ment of  her  son^s  debts,  though  the  trustees  had  an  unlimited  power  of  agreeing  ^dth 
what  creditors  they  pleased,  and  preferring  any  of  them  to  the  rest,  and  the  creditors 
barred^from  any  action  ag^st  them  ;  yet  the  original  trustees  bein^  dead,  after  the  Earl 
of  Selkirk,  one  of  them,  had  disposed  of  the  subject,  and  therefore  the  trust  was  either 
now  aet  aa  end,,  or  dc!VQi|fved  upon  d^  Didie  of  Han^ton,  who  declares  he  does  not 
qpposeibe  oraditors  reatyveiing  iMr  money  out  of  ibis  funA;  the  Lmb  thought  there 
epuU  oat  be  a  ri|^  iradiont  a  rsnedy,  (a  means  of  attaining  it)  and  that  therefore  the 

3a 
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creditors  hare  action*  against  the  hars  of  Earl  of  SeUdrk  to  account  for  the  aulgect  oT 
the  trust,  renii.  President 

No.  io.    1740,  Nov,  21.    Anderson  (^ifw<  Laudbr* 

Thk.  Lords  adhered  as  to  the  debt. assigned  by  his  father-in-law,  which  is  finding  thai 
a  trustee  for  compounding  debts  must  not  only  communicate  the  eases  of  debts  he  com- 
pounds, but  must  state  debts  conveyed  to  him  gratuitously  by  his  parents,  to  which  he 
must  succeed,  thou^  th^y  were  not  assigned  to  hun  at  the  same  rate» 

No.  11.    1741,  Feb.  2S.    King's  College  of  Abebdeen. 

See  Note  of  Na  SI,  voce  Jubisdictiok. 

Ko.  12.    1744,  Nov.  9.     SiNCLAiB  of  Barraek  agmnst  Sinclaik  of  Dum  - 

•  Found  Barrack,  by  accepting  this  assignation,  liable  to  use  diligence  for  his  own  and 
the  defender's  relief;  but  then  they  thought  that  diligence  only  such  as  he  used  for  hit 
•wn  debts,  but  did  not  determine  this  point* 

No.  18.  .  1747,  Nov.  25.     Creditors  of  James  Duke  of  Hamiltcci 

ogainM  The  Heirs  of  the  Earl  of  Selkirk^  &c. 

The  Ijxdih  nem.  am,  fbund  action  competeitt  tiitx>h  the  trustdeed.  Ktlkerran  and 
Tinwald  spoke  against  the  interlocutor,  but  did  not  yote«  Armston  did  not  speak,  but 
iroted  for  the  interlucuton 

No.  14.    1748,  July  6.    Gordon  of  Buckie  agamtt  Anderson,  &c. 

GoBDOK^  as  purchaser  of  the  estate  of  Arradoul,  made  large  payments  )e>f  part  of  the 
price  to  the  creditors  ranked,  but  far  within  their  jvoportions,  till  a  scheme  of  division 
should  be  made  ;  and  anx>Bg  others  made  a  payment  to  Sir  William  Goiidon  of  Parh» 
who  had  adjudged  both  for  him3elf  and  as  trustee  £br  He^n  Anderson  and  oth«^ 
daughters  of  Arradoul,  upon  their  bonds  of  provision,  the  assignation  bearing  the  trust 
in  gremioj  and  likewise  the  adjudication ;  and  having,  in  place  of  discharges  taken  from 
him,  as  he  did  frcm  the  other  creditors,  bilkfor  the  sums  paid,  and  Sir  William  being  after- 
wards  attainted  of  treason,  the  Lordis  fbund  that  Buckie  could  not  have  allowance  of  anjr 
part  of  the  sum  so  paid  out  of  the  sums  for  which  he  had  adjudged  as  trustee  for  them, 
8th  June  last  ^— and  this  day  adhered^,  renit.  Justice-Clerk,  Eilkeiran,  Dun,  and  Tin- 
wald ;  notwithstanding  a  former  deci^oa  quoted,  4th  Fehruaiy  1733,  in  the  ranking  of 
^e  creditors  gf  Calderwood  of  Pittodrie,.  in  the  (question  with  the.  creditors  of  Mei^chieston^ 

I  •  •        •  . 

No.  15.    1753,  Jan.  28*    Captain  Mowat  against  J£an  Spencil. 

Tttoii AS  Spekge  purchased  an  heritable  debt  of  400  merks  on  the  estete  of  Dalvenair, 
with  many  annualrents,  and  took  the  right  in  name  of  William  Crawfurd^  1st  February 
IT96^  and  died  in  1736,  leaving  three  daughters^  Agnea,  Jean,  and  Sophia;  and  after 
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'  his  death,  Agnes  and  Jean  bought  Sophia's  share  of  the  succession  at  1^.350  sterling ; 
and  after  Thomases  death,  he  being  in  possession  of  Dalyenan  by  another  temporary 
right,  a  g^  of  liferent  escheat,  William  Crawfurd  uplifted  the  rents  as  factor  for  the 
daughters,  and  counted  for  them  to  them.  There  is  now  a  ranking  and  sale  of  the  estate, 
attd  Agnes  having  been  married  to  Captain  Mowat,  and  in  the  contract  of  marriage  having 
made  over  diat  debt  wholly  to  him,  and  she  being  dead ;  there  arose  a  competition  betwilt 
Captain  Mowat  chdming  the  whole  debt  in  right  of  his  wife,  (and  for  instructing  iier  right;^ 
produced  a  letter  from  William  Crawfurd  to  Agnes,  dated  19th  November  1735,  ac- 
knowledging that  the  right  was  in  his  person  in  trust  for  her  behoof,  when  Thomas 
Spence  was  alive,  and  a  conveyance  by  William  Crawfurd  in  1742,  after  Thomas- 
Spencers  death,  tb  Gilbert  Lautie,  and  a  formal  back-bctad  of  trust  by  him  tp  Agnes)—- 
and  Jean  claiming  the  half  as  heir-portionerof  her  father,  and  joint  purchaser  of  Sophia's 
share.  Lord  Minto,  Ordinary,  found  that  the  right  had  been  purchased  with  Thomas 
Spencers  money,  and  that  William  Crawfurd  had  no  suiRdent  authority  to  prefer  Agnes, 
and  therefinv  found  that  the  two  sisters  should  be  ranked  equally.  But  on  a  reclaiming 
petition,  we  on  7th  January  altered,  and  found  William  Crawfurd's  letter  and  Lautie^s 
back-bond  suflident  evidence  of  the  trust  for  behoof  of  Agnes.  But  upon  a  reclmmmg 
bill,  alleging  ml«r  a/M  that  Spence  could  not  afford  so  large  a  provision,  which  would 
amount  to  L.600  or  L.700  sterling  to  one  daughter,  while  he  had  no  remaining  free 
gear  either  for  his  own  support  or  his  wife^s  liferent,  or  for  the  otlier  two  daughters ; 
and  far  less  would  Agnes  and  Jean  have  purchased  Sophia^s  share  at  L.250  sterling ; 
therefore,  (87th  December)  we  remitted  to  an  accountant  to  examine  and  report  the 
state  of  his  affurs  at  hb  death ;  and  by  that  it  appeared,  that  besides  that  debt,  his  free 
gear,  deducting  his  debts,  did  not  much  exceed  L.100  sterling;  and  therefore,  as  it  was 
imposable  that  Agnes  would  have  jcnned  in  purchasing  Sophia*s  third  share  at  L.250, 
had  the  debt  been  her  own,  we  again  altered,  and  found  that  the  trust  in  Crawford^s 
person  was  for  the  behoof  of  tlie  father,  and  preferred  the  two  parties  equally ;  and  this 
I  mark  to  show  how  difficult  it  is,  in  consistence  with  justice,  strictly  to  observe  the  act 
I69&    23d  January  1753,  The  Lords  adhered. 

No.  16.    1752,  Jan.  22.    WiLLiAM  KsNNOWAY  Qgmnst  Robert  Ainslie. 

Geoucf.  Ainslie  disponed  his  tenement  in  Newbattle  to  his  daughter  Jean  in  1721, 
and  thereafter  in  1733  disponed  it  to  his  jbiother  Robert,  on  the  narrative  of  sums  ^ 
money  paid.     After  George^s  death,  Kennoway,  the  son  of  Jean  Ainslie,  Idleged 
the  dispodtion  to  Robert  was  in  trust  and  under  back-bond ;  and  pursued  exhibition 
back-bond ;  wherein  Robert  compeared,  and  {»x)duced  his  disposition  to  exdr 
suer.     And;  in  that  process  Mr  Patrick  Middleton  deponed  diat  RobeK 
a  back-bond  acknowledging  and  declaring"  the  trust  for  behoof  of  Geor 
carrying  on  a  certain  process ;  that  the  back-bond  was  lodged  by  P' '  ^^^c 

tonX  hands,  where  it  remained  for  several  years,  till.Greorge  '  •■•**™"*8 
Robert  came  to  him,  and  told  him  that  his  Brother  George  •  ^^^^  ^  ~  protutary  by  tlje 
upon  which  he  gave  the  back-bond  to  Robert,  and  kae^^^\  T«dade,<f  w. 
it.    And  William  Junkison  deponed  that  he  heard 
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granted  to  his  brotber  a  badc4iaiicl,  and  that  it  was  iodlged  ia  Mr  Patrick  WASktaoffi 
haiMls,  and  diat  be  ihad  got  it  from  him,  aad  bad  burnt  it  Kennoway  neat  pm-sued^a 
dedavator  of  trust  agaisBt  Bobert,  and  Lord  Dun  asBoilaied,  because  there  •«ras  no  proof 
in  terms  of  the  act  1696.  The  pursi^er  redaimed,  and  some  of  the  -Lords  thon^ght  these 
was  a  fraud  in  Robert  Ainslie,  and  therefore  proveable  by  witnesses.  I  ooifld  not  a[gp«e 
upon  that  footing,  because  every  breach  of  trust  may  be  accounted  alraud,  so  that  would 
be  a  repeal  of  the  act  1696.  But  I  thought,  that  though  the  act  made  a  wiitt^i  deda- 
ration  of  trust  necessary,  yet  it  did  not  ioHow  that  "v^erc  such  had  been  granted,  and 
either  lost  casually,  or  stolen,  or  robbed,  that  therefore  the  irig^  was  ket,  4br  still  the 
tenor  might  be  proyed,  or  if  stolen  or  robbed  by  the  tniste%  that  theft  or  robbery  mi|g^t 
be  proved  by  witnesses,  and  he  obliged  to  make  it  up ;— that  faen^  was  fiufflcient  fsosf 
against  Rol)ert  of  his  unwarrantably  abstracting  and  destroying  the  baok4iond,  and  tkeie* 
fore  the  trust  might  be  dedared  against  him ;  and  the  Lords  feuad  aii*0idiitgly4  -and 
renewed  this  interloeutor  on  a  transference  agmnst  his  heir. 
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No.  1.    1784,  July  9.    MiLLEU  Qgcdmi  Dunning  and  Weir. 

Th£  Lords  refused  the  bill  as  inconqpetent  by  summary  bill. 

.No.  2.  1785,  July  24.  Children  of  Earl  of  VIisMYn^agamd  Tfisn 

BSOTHBR. 

Tbe  Lords  demurred  whether  the  tutors  being  only  liable  for  intiomisdons  but  not  ibr 
anusfions  they  could  be  decerned  persolially  for  intioiiiissions  in'didr  fiictors  hands ;  and 
therefore  the  pursuer  insisting  only  for  decreet  against  them  for  the  interest,  the  same  was 
restiicted  aocordhigly.  Sdly,  They^Mind  the  ^itse  Mmmi^i^Ae  educlhidim  of  the 
children  to  their  mother  was  not  a  condition  cf  the  aliment^  and  rcAised  the  bill  ui  leto. 

No.  8.    t7SJ,  Dec.  5.    Graham  against  The  £.ajil  of  ALaBCH. 

Th£  Lwcb  were  trf*  opnisn  that  the  rule  that  a  tutor  cannot  afienateVitlioixr  authority 
•ef  a  Ju^  extends  to  heritable  debts  as  well  as  rights  of  property  %  but  ibis  befaig  an 
afienatifm  in  fevour  of  the  debtor  or  rererser  who  had  a  f^bt  tb  compel  him  to  receive 
his  money,  they  feund  thfs  authority  of  a  Judge  not  neeeasaty,  and  asscAsied  from  the 
'reduction.  The  PPesident  dontited  of  thii  mterloeutor.  Lewd  NeWhaB  ihoti^  a'tutor 
llad  rig^t  to  uplift  heritable  debts  as  well  as  pmonal.  It  was  asked  if  this  *woidd  AtetA 
ft3]mper  wadsets.  But  many  of  ns  doubted  of  dua  pwnt,  becausea  proper  iradset  is 
•jiac^amde  reerovfitiefids,-*99tfa  JanHaiy.-^6th  December,  The  Lords  adhex^  tothe  mttt*- 
lieutitr  liMriced'ieMi  Jamiary  last  mumimoasly,  at  bast nemy  cw. ;  and  faide^  h  ^feedus 
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impfied  m  the  act  1672  anent  tutors  and  cuiators,  ied  pide  Balfour^  Title  BfiBEMPTiOK 
•F  Lakds^  Cap.  SO. 

No.  4.  1786»  Feb.  19.  SooTT  of  Bmoc  agnijiH  Strachan  of  Balgaries,  &c. 

The  Lords  unanimously  found  that  the  curators  ought  not  to  give  allowance  of  the 
Xi.100  promised  by  Hossie  to  the  tutor  for  undertaking  the  office.  They  would  gladly 
liave  given  the  allowance,  and  thought  the  tutor  deserved  it,  but  they  thought  it  not  in 
thdur  power  and  likewise  malt  examplu 

No.  5.    1736,  July  80.    M^HIETEK  against  Mackilvan. 

Tfl£  Lords  preferred  the  tutor  of  law  and  who  was  his  pu{ul^s  next  successor  to  the 
custody  of  hi^  pupil,  a  girl  of  five  years  old,  before  the  grandfather  by  the  moAer^s  side^ 
(the  mother  having  married  a  second  husband)  the  tutor  offering  to  aliment  gratis.  What 
moved  them  to  do  so  was  the  smaUness  of  the  pupiTs  means  whereof  the  interest  was  only 
about  40  merks  per  anmimf  which  I  own  I  thought  no  good  reason,  because  neither 
•eemed  >tlie  -'tutor  to  lie  very  riKth. 


Na  7.     1 786,  Dec  10.    Wauchope  offoimt  Wauchopr 

See  Note  of  Na  6>  voce  Minor. 

No.  8*    1 757,  June.  1 7*    SiE  Robert  Dougi.as  against  SlE  John  Scott. 

See  Note  €f  No.  1 9,  voee  >PftBscEmiaK. 

No.  8.     I7d7,  Not.  ft.    Caemichael  agnind  PoRTBom. 

Tke  Lords  found  that  it  is  not  con^tent  to  the  tutors  to  otject  to  the  puplVriglit  t# 
the  subjects  Intromitted  with  by  them  tuUnio  nomint ;  2dlj  That  there  ifrjsufficient  evidence 
tliat  there  was  a  conirejrance  by  the  mother  to  Ae  pupiPs  youi^ger  cb&ldm^  28th  June. 
4th  November^  The  Lords  adhered  to  the  above  intedocutor.* 

*  There  is  a  roHtraetton  iiere  in  tbe  mamiMript  net  easUy  deciplwMd,  but  which  fieem«^ 
'to  denote  that  the  Fsesidant  was  ^fgusst  die  intedncutor.. 

No.  10.  iTfldy.  Noir.  16.    Wiason  against  Davib80K; 

See  Note  of  No.  10,  voce  Alihekt. 

No.  II.    1 7S9^ Dec.  4.    E.  M^Wkiiiter  against  E.  Fowlerv 

Tte.  Lords  adhered  to  tkerOndiDary^s  ifltecbcutor,  and  thought  that  such  a  geftei^I 
jflttroHiiasion  and  management  tafierred  a  peotutory  without  ever  astuming  tlie  name  of 
tutor;  m  which  I  own  I  had  adifficuity,  and  thought  that  would  be  no  protutory  hy  tlse 
cayil  Iaw.-»I)ecember  4th  The  Looda  adhcml,  rmt*  Amiston,  Tweddaie,  <f  me. 
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No.  1 2.   1 740,  Feb.  27.  The  Tutor  of  Law  of  Kderline,  &c.  Supplicants. 

Ths  Lords  found  that  they  could  not  authorize  the  petitioner  to  reassume  the  admini- 
tration  of  the  fatuous  person^s  affairs,  leaving  him  to  do  as  he  thinks  meet  as  to  the  other 
point,  I.  c.  the  service.  What  moved  the  President  and  Drummore  was  die  forma*  de- 
creet of  declarator  finding  the  tutory  expired  void  and  null;  and  Drummore  proposed  to 
add  to  the  interlocutor,  <*  in  respect  of  the  decreet  of  declarator,''  which  I  own  I  opposed, 
because  I  doubted  that  without  those  strong  words  in  the  declarator,  whether  the  tutory 
oould  revive  upon  Ederline  relapsing  into  his  furiosity,  not  only  for  the  reasons  mentioned 
in  the  petition,  but  also  that  by  the  stile  of  the  letters  of  tutory  from  the  Chancery,  which 
is  the  law  in  this  case,  the  tutory  is  to  endure  donee  Jhus  clemeiUia  tua  sibi  morte  vel  can* 
valesctntia  providerit 

No.  18.     1740,  Nov.  7.    Young  against  Watson. 

Tm«  Lords  waved  to  determine  whether  a  nomination  of  two  tutors  would  subsist  if  one 
did  not  accept  though  not  named  jointly,  because  it  was  told  us  that  both  would  accept; 
therefore  remitted  bill  and  answers  to  the  Ordinary, 

No.  14.  1742,  June  16.  Sir  J.  Dalrymple,  &c.  against  Mrs  Sommervell. 

'  Mk  Hugh  MuaaAV  named  six  tutors  and  curators  to  his  daughter,  of  whom  his  Lady 
to  be  fifu  qua  non^  and  in  case  of  her  death  or  incapad^  Sir.  James  Dalrymple  to  be  tine 
quo  non^  and  in  case  of  his  death  or  incapadty,  the  tutory  to  subsist  in  the  other  tutors 
accepting.  The  widow  was  advised,  that  as  these  tutors  were  free  from  omissions,  a  (Afferent 
management  would  be  better  for  the  pupil  her  daughter  in  her  then  circumstances,  and^ 
as  she  said,  was  told  by  Sir  James,  that  if  she  would  renounce  application  should  be  f  urth- 
with  made  for  a  factor ;  she  therefore  renounced  the  office.  Sir  James  accordingly  applied 
by  petition  for  a  factor,  to  which  Lord  Drummore  and  Sir  John  Baird,  two  of  the  tutors, 
put  in  answers,  showing  that  though  the  relict  had  renounced,  that  this  nomination  was 
not  fallen,  because  though  only  her  death  or  incapadty  were  mentioned,  yet  that  must  be 
understood  also  to  comprehend  the  case  of  her  not  acceptance,  and  the  othe^  tutors,  (even 
Sir  James  Dalrymple  among  the  rest)  were  willing  to  accept  Then  the  widow  gave  in 
answers  teUing  the  fact,  that  she  believed  the  tutory  was  fallen  through  her  not  accept- 
ance,  and  which  she  refused  to  accept  for  the  pupiPs  benefit  and  the  better  management  of 
her  affairs,  though,  if  the  tutory  could  subsist  without  her,  she  would  in  that  case  notwith- 
standinding  of  her  renunciation  yet  accept  The  President  was  dear  that  the  nomination 
still  subsisted  in  the  other  tutors.  Amiston  seemed  to  doubt  much  and  argued  against 
its  subsisting,  but  when  it  came  to  the  question  he  did  not  vote.  However  it  carried  &at 
the  nomination  was  fidlen ;  and  therefcnre  remitted  to  the  Ordinary  on  the  bills  to  heftr  par* 
•  ties  as  to  die  nomination  of  a  factor  and  to  report,  83d  February.  I6th  June,  The 
Lords  altered,  and  found  the  nomination  not  fallen. 
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No.  15.    1743^  July  So.    James  Dickison  against  Saeah  Torbie. 

Tutors  entered  into  a  contract  of  sale  of  a  pupiPs  lands  at  a  certain  price,  (without 
authority  from  the  Court)  agreeing  that  the  purchaser  might  "purchase  in  the  pupil's 
diebts,  but  that  he  should  communicate  the  eases  to  the  pupil  after  his 'majority,  on  bis 
latifying  the  dispomtion.  The  heir  of  this  pupil  quarrelled  tl)e  sale,  and  reduced  it,  not 
for  lesi<nij  but  for  want  of  authority.  Then  the  pupil  claimed  benefit  of  the  eases,—- but 
the  Lords  found  he  could  not  claim  the  eases,  and  quarrel  the  bargain^  Sd  July ;  and 
this  day  adhered. 

Na  IG.    1742^  Nov.  24.    Paekhill  against  Geddes  of  Scotsfowik 

The  Lords  found  that  a  tutor  n^Iecting  to  makeup  inrentories  of  his  pupil'^s  fatherV 
means,  (a  merchant)  nor  eren  sundry  malversations,  pretty  like  frauds,  were  no  sufficient 
gnmnd  for  giving  the  pujNl,  now  of  age,  an  oath  in  tUem  of  the  extent  of  his  father'^sy'ree 
means,  nor  to  decern  in  any  particular  sum  upon  the  uncertain  conjectural  evidence  of 
neighbours,  that  they  thought  the  deponent  worth  so  much  ;  but  reserved  the  eiFect  of 
these  malversations  in  advising  the  proof  upon  any  articles  of  the  tutor^s  accounts  that 
should  afterwards  be  biougbts  24th  November.  8th  December^  Refused  a  bill  wltliout 
answers^  and  adhered! 

No.  17.     1749,  Jan.  2d.     StrrflrERLAND  of  Pronzie,  Infant^  against  Hia 

Uncle. 

A  BRIEVE  oftutory  being  served,  and  at  the  dsy  of  oompeaianoe,  the  tutor  of  law  not 
flompearing  and  producing  the  brieve,  the  nearest  of  kin  on  the  mother^s  side  craved 
the  diet  to  be  deseiited  nrnpUdUr ;  but  the  Judge  deserted  the  diet  until  die  brieve  be- 
of  new  served ;  which  the  Lords  thought  he  couM  not  do ;  and  tliat  since  the  brieve  waa 
not  produced  and  insisted  in,  it  should  have  been  deserted  nmpltciicr^ 

No.  18.     1746,  Dec.  9.    Walkingshatt  against  Wj^lltam  Gray. 

JouKSTON  of  Straiton  having  on  death-bed  named  tutors  and  curators  to  his  children,, 
and  appointed  a  factor  with  a  salary  during  the  tutory  and  curatory ;  the  tutors  quar* 
relied  the  nomination  of  a  factor,  or  at  least  insisted  they  had  power  to  change  him.  Th& 
Lords  agreed  tliat  the  tutors  could  not  remove  the  factor  during  the  tutory,  but  found 
no  necessity  to  determine  the  point  after  pupillarity;  but  the  factor  agreed  to  find 
eaution. 

Jtfo.  20.     1748,  Nov.  29*      Ure  against  LiDDLir. 

A  TVTOR  of  law  being  served,,  the  clerk  n^lected-  to  take  a  bond  of  caution^  at  least 
9one  now  appears;  howevei:  the  service  never  was  retoured;  and  the  infant  having  r^ 
covered  decreet  against  him  for  the  balance,  now  sues  Ure,  the  derk,  for  not  taking  the 
boml.    Haining  found  him  liable ;  but  we,  in  respect  tbe>  seryice  Y^aa  not  retouced,  Dor 
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no  gift  of  lutofy,  thought,  ^ngh  a  bond  hadtbeon  ttten,itiie«eiitttioii^ii^     notliaTe 
been  liable;  gmiikenkm  we  wmtiimeA^Jbte^^         i  •:    ••'lA'  ,  :^:..;.jv  r.  ;,     --  ^,   ^ 
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No.  21.    iY4d^  Dec  7.'  Robert  L£CiU£i/^!majt;Si^^  -^ 

Ik  May  1729,  James  Itenoie  disponed'  liU  ^ect^  to,)i&  nejofievr  JiMnefi  Kraim  m  ^e- 

•  '-'Zr,    .  •"•:!:  r:    •.  .•     ...    \    ■    ,:•  ■'^;-^'-  tf'--*-^*"-  .■JY*-Si''''' -  Jt"**  f**"-^' .''•^.i  --«^»^''    J'^-'-i  '-*a  :••  '• 

rent,  and  his  son. David  the  defender  in  fee,  exicliidmff  the  ffither#  vomet  of  adnnpmni* 
tion  ;  and  named  six  tutocs  to  Dayid,  whereof  one  was  Andrew  Leekie,  maUry-fmihi ; 
and  left  several  legades,  and  mong  others  100  nwrks  to  Andrew  Leekia  Afler  J«ne» 
Rennie^s  death,  the  tutors  met  and  inspected  the  settlement,  and  adjourned  Aeir  meeting 
in  July  1738,  and  Andrew  Le^ki^  ^fie^  not  eif^jpem  to  bave  agam  met  with  thenu  The 
other  tutonr  apf»inted  one  of  then*  nund)er,  WiOiaai  Danskine,  factor^  without  finding 
caution,  who  managed  yeiy  ill)  and  the  e&ets  were  embezzled  or  perished,^  and  tbe  debts 
not  paid.  In  July  1729^  Andrew  Leckie  required  the  other  tutors  to  remove  Danskine 
from  tbofacloK^^  ated'^  ^fimk<to  iic«DttittV*',;«uiiCa{]|)6mt  li^^  ftctorSii&'a  cautioner, 
and  in  that  case  declared  himself  wiUing^tojoin  w:ith  them,  otherwise  protest^  that  his 
not'jpminfir  with  them  might  not  dewiye  him  of  hk  legacy.  One  qf  the  tutors  dedaised 
his.  willinfimess  to  remove  Danskine.  and  Danskine  himself  declared  his  willingness  to  jdve 
up  the  £Eu;tory,  and  to  account,  .but  no  more  foUp^fed  upon  it.  ,  August  1729  I^wJcie  ob* 
tamed  a  decreet  of  the  Shei?ff^^^  ^H^^^M  ^  ^W^  ?;!^^^;^?WS«I|^  i^ 
cam^  before  me  tob^  4>^^»,  *S  %'.?J^^?^.^M.^!W^ 

The  question  was,  if  the  Roman  law  takes,  place  with  us  m  this  pognU  and  whether  in  this 
case  Leckie  had  a  good  excuse  tor  not  accepting*  The  Lords  prej^^unanimouahr  f^uad 
the  legacy  not  due,  and  thought  that  the  bad  management  of  the  other  tufora  made  it 
nA^.«hrnM;)ire  mecsfalsr  *V  lpa|:t«?*(rtfiW«^''^r'  1  y^^. 


V,  >•  ,'.  .1    --  •> 


No.  as.     1749,  July  i^:'  'Hs'^RAji'^EHirs  Claim  on  Load  Elcho's 

Estate. 

The  Lords  dismissed  the  daim,  4th  July.   18th  July,  Adhered,  and  refused  a  redahn^ 
ing  bill  without  answers. 

No.  23.     1751,  Felx  19.    Johnston  against  Crawfukd  and  Otheiks. 

The  deceased  Ji^narton  ofSti^ton^  bjf>a2dteedia  li^  jpoasetf , .  a|qpd«ted  certain  per- 
sons tutors  and  curators  _to  hi^  children,  three  to  be  a  fMomm^  but  his  wife  me  qwi  wol 
The  words  were,  "  with  power  to  them,  or  any  two  of  them,  with  the  sdid  moiber,  to 
exerce  the  officer.^     He  thereafter  on  death-bed  made  another  nomination  of  tutors  and 
curators,  leaving  out  one  of  the  first  named,  and  adding  other  four,  and  ftuide  three  a 
quorum^  without  any  mention  of  the  sine  qua  non,  and  with  power  to  those  finst  named  ta 
accept  either  on  the  first  or  last  nomination.   After  the  pupiUaiity  was  exjnred,  the  widow 
wanting  to  get  free  of  these  tutors  and  curators,  renounced  the  office  of  curatory,  and  tiie 
eldest  son  raised  an  edict  for  chusing  ctlntors,  which  was  opposed  by  those  named,  and 
advocated  to  this  Court     The  mincn*  alleged  that  the  JSrst  nominadon  was  fallen  by  his 
mother's  remuMaation^  and  that  the  nomination  on.  death-bed  could  not  bar  him  from 
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chiiiaig  cimtm.  Aaiwerad :  'the  nomiroaion  at  a  me  qiui  mn  does  not  determiiie  ex 
^oid  the  Boniiiuitktt ;  fldlj»  that  a  noniiiuitioii  bebg  onoemade  «fi  U^  fcmstie^  fhtfeOker 
night  eflbetnaHj  wj  ori|ttaiiiy  diat  bomiiuitioii  on  death-bod.  Thu  last  we  did  not 
midi  regard;  and  upon  aaawers  to  the  defenders*  petitioiit  werepeUed  botb|  and  adhered 
to  MintoV  intetloeutor ;  thoi;^  aeveral  said  they  ware  diieflj  moved  bj  other  matters  in 
die  answers^  that  the  Aefenders  had  not  taken  any  oonoem  in  the  minor^s  affairs  while 
pupil;  but  I  ocmfess  I  mad^  no  doubt  that  the  first  nomination  was  fidlen. 


ULTIMUS  H^RES. 


No.  1.    1749,  Feb.  2.    F£EGusoN  agakiM  Tas  Officers  of  Statk. 

A  ISAK,  Feiguson»  pursued  the  Crown  and  Officers  of  State  to  cognosce  certain  del 
due  to  him  by  a  defimet,  to  whom  Ae  Crown  is  left  hdr ;  and  as  to  nmny  pi'^V^ilars 
horses^  cows,  &c.  prored  a  sale,  and  we  gare  decreet ;  but  as  to  others^  be  proi^ed 
own  poinding  the  goods  irom  some  of  his  tenants^  and  their  bemg  delivered  to  the  drftn 
der,  but  did  not  profe  whether  in  sale,  or  whether  fiir  ready  maney»  or  in  trust,  cr  in 
payment  of  debt ;  and  therefiire  we  found  that  part  of  the  KM  not  proven,  i^pneeaMy  to 
Stair's  opinion,  (B.  4.   T.  3a  §  9.)  and  the  decision  Soot  of  Oorrinbeny,  (Dict. 
Na  6S4.  p.  12,727.) 

Nob  2.    175$,  July  1.    Mb  John  Goldie  againH  Mubeat*s  Teustees. 

See  Note  of  No.  85,eooe  Paocxss. 


USURY. 


No.  1.    1741,  July  \&.    Hamilton  against  Captain  Cleland. 

A  creditor  in  900  marks  granting  a  discharge,  as  dated  in  January  1734,  bearing  te» 
eeipt  of  fiill  pigrment  of  the  annuabent  till  Tiammas  1734;  and  after  his  deadi  his  heir 
suing  ton  payment,— the  defence  was  an  allegeance  of  usury  proved  by  that  receipt. 
Answered :  That  the  date  must  have  been  a  mistake  mstead  of  1735,  which  mistake  is 
common  in  writs  granted  in  the  first  month  of  a  year;  2dly,  it  mimmU  worn  eitrat  pr^oTf 
and  the  usury  in  this  case  couU  not  exceed  three-halipenoe.  At  advising,  we  doubted 
whether  by  nur  Scots  acts  of  15  and  23  Pari.  James  VI.  this  was  propcmable  against  the 
hdriAer  the  usurer's  death ;  and  two  judgments  in  1706  *  and  1709,  f  were  oboerve<^ 

*  DicT.  No.  6S.  p.  5£4  t  Dicti  No.  65.  p.  16,41»). 

3  E 


m  USURY.  %0*fim^h  N<rr|» 

wli$ie  the  Gotifi  fiHind  ihe^dby^ie^  w(  <4F  bjr  aa  uidN]Uf%,  wlli(e^  it^oiM  mt^: if  k 
iipnulled  ^e  c|(9bt ;  and  A^bmIod  aeeBMd  inclined  to  be  of  d^at  d|igu»»  ;  f h»lighfii^  4^9^ 
ih^  $^  ISlh  Annm^  irhe^  die  umry  isioofainiitted  ii^  th^  CKngjml  conlralil^  it  tlnds'  tb« 
eQ»lx»ct ;  y^l  oftiuy  coaupkted  aAerwatds  does  not  aBoul  the  band ;  aiid  JSasl  Baif  obr 
aevved^  ^al  we  bad  all  orertooked  tbat  xh^  diachaife'dpeft  nat'sp^fy  Uife^  patftieular  f  uaa 
feceivedy  and  li  ^  iatoreel  qi  the  mlei?esl  was  diacautftad,  these  was  no  usury.  Wi» 
found  no  suffieiant  erkknee  of  usury. 

No.  2.     1 742,  Jan.  5.        Bjlaib  against  B{»A£ft&  . 

The  Lord  Kilkenan,  Ordinaiy,  found  that  taking,  an  heritable  bond  in  1709,  and 
infeftment  of  annuabrent  thereon  for  an  annuah^nt,  at  the  rate  of  6  ftr  cent,  was  not 
usury,  because  the  statutory  inteftest  then  was  6  per  cent ;  only  the  debtor  was  allowed 
retention  ciu,  haifper  cent.  2dly,  That  the  creditor's  exacting  6  per  cent,  downwards  t» 
1728,  though  it^wva  usury,  ^yet  he  being  dead,  the  penal  aonsaqutfac^  ceased,  aad  hia 
heir  was  only  bound  to  discount  the  sums  overpaid ;  and  this  day  we  adhered,,  and  retused 
k  redaimii^  bill  without  answersw 
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Ne.  1.    I7S6,  Feb.  14.    Ann  Johnston  affainst  Jaues  Affleck. 

The  Lord^  adhered,  and  found  that  a  general  discharge  did  not  include  the  debt  {br> 
aaerly  assigned^  though  thea8eigiiatio»  was^not  ih^tnated 

No.  2.    1749,  Jaiu  J7.    Pbxntices  against  Catrerine  Malcolm. 

Find  that  the  h^rs^of  Jean  Prenidcehai^  no^^election,  nor  no  action  for  the  L-IOOO" 
sterling. 

No.  8.    17^>  Feb.  15.    M&  Haldane.  against  Tws^  Duke  of  Douglas, 

Thf.  Marquis  of  Douglas  having  given  his  daughter.  Lady  Jean,  bond  of  provi^on 
only  fbr.aO,OdO*inerkay  the  Duko  herbnXter,  in  1719,  augneatediit'  tt>  JO;(Mtt'niecksi, 
pliable  at'har  matiaage,.  but  wHik -aamialiient'fitNat  tikedkley  bua^  rflservab  a»poweir  tD 
revoke  aad  alter  aa  to.  the  addMonal  30,000 -mefioi';  and  in  179^  Lad^  Jeaar  having 
aeoaiioii^fbpsonie  moneys  theDuka  lent  her  at  diflSBrent  times  L.700,  for  whicUishe  ga»a 
\RPk  t«K>*bondav  imthe- usual  fbrai>  with  aanualrent  ao^  penalty ;.  and  in  1736,  after  the 
itaath'of  the  •  Maiebioiiess  her  mother,  he  gave  her  a  bond  for  aa  additional  annuity  ofi 
about  Ii.ldl' starlif^5  mahiitgy  with  the  interest  of  the  50^000  meeksooalained* in  the 
ftrmer  bonds  (wbicfeare^  therein  sIicMdy  mentioned)  3  LJOO  sterfing,  which  he  obligsd 
him  during. bis  pleasure  to  pay  her  at  four  terms  in  the  year,  but  reserved  to  himself 
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power  to  revoke  that  bond  ao  far  as  concerned  the  Mfaiitiona)  annuity,  aild  resenring  tAm 
power  to  impute  any  pa3mients  made  by  bim  in  part  and  to  account  of  tlie  said  bonds  of 
proTiaion.    DifienenceB  liaving  afterwards  arisen  between  the  Duker  and  his  sister,  slie 
was  fivoed  to  apply  to  other  people  for  credit,  and  in  1743  Mr  Haldane  became  bound 
fiir  her  in  L.600  -sterling ;  aiid  Mr  Robertson,  about  1747,  lent  her  L.^fOO  sterling ;  and 
fiir  their  payments  she  asngnied  to  Mr  Haldane  her  father'^s  bond  of  provision  of  20,000 
merkJB,  on  which  he  pursued  the  Duke,  and  also  arrested  in* his  hands,  and  pursued  a 
forthoonung.  The  Duke  had  stopped  payment  of  her  annuity  for  a  good  many  years,  aftd 
in  June  last  executed  a  formal  revocation  of  his  own  two  bonds;   and  bis  defentr 
was^  that  the  90,000  nierks,  and  the  annuity  bond,*  were  both  of  tbeta  rdvokaUe  and 
revoked,  and  the  annuity  only  payable  during  pleasure,  and  these  80,000  ftiefks  com- 
pensed.    AnsWtoed :  That  the  bond  of  annuity  mentioned  the  bond  of  SD/MO  ftierksj  but 
took  no  notice  of  its  being  revokabTe,  and  thereby  •  ensnared  th^  pursuers,  and  induced 
tbem  on  the  credit  thereof.    Sdly,  That  the  revbcatKMi  bf  the  annoity  otiidd  not  operate 
rHro  before  its'  date,  and  therefor^  the  preceding  annuities  are  stiil^diie.    -And  the  Lofd 
Advocate  quoted  it  case  betwixt  James  Marquis  of  Annandale  and  the  MarclMen<n», 
tottchiiig  lands  to  the  eoctenit  of  L.200  yearly,*  gi^^n  by 'Marqnis  Willian  to  his  sotfi,. 
reserving  a  power  torevoke^-*  and  which- Mari|uis -William  afterwafdfrevo^ 
by  upGdUng  the  rents  himself;  yet  because  there  watf.no  formal' deed  of  revocatkxi,  the 
House  of  Lords,  91st  Deoembar  1721,  found  Mkrqub  WiUiam^'-  exteutrix  diai^geabk 
vrith  the  rents  so  1^)111164  by  Imn.  -  Sdly,  Notxrnipensation  ott  the  Lady^s  two  bonds, 
whodf  the  Dbfes  in  effect  passed'irom,  by  paying  the  anmiities^  at  leaet  not  for  the  annuid* 
rents  of  these  bonds,  becaiise-beTiesei^ed  power -to  impute  thenvoidyas  receipts  hi  pay- 
m^ent  and  to  adoouBt  of  die  whole  50,000  merks.  4€hly,  'The  revocation  could  not  operate 
refh>  before  its  date  as  to  the  interest  of  the  additiontd  90|000  merks.   The  Loids  sustained 
the  defence  against  the  whole  annuity,  becausetheoblig^ment^wasonly  to  pay^during 
pleasured    9dly,  They  sustained  the  deftkife  on-  the  revocation  of  the  principal'- sum' of 
the  3d,000  marks  bond,  and  the  compensation  on  the  two  boiids  in  1798,  botfi  principal 
and  annualrcnts.    3dly,  They  repded  the  defence  on  the  revocatioii  as  to  the  uinnal- 
rent  of  the  additlbnal  provmon  of  90^000  merksthut  fell  due  before  the  i^ooation  in 
June  last  •  Against  the  forst  was  tmly  Karnes;  but  neither  KiHcM'lai^  titir*Murkle  would 
y<ie.  And  for  the  lliird  intdtentor  were  Mihon,  Justice>Clerk,-  8hMalton,.Kame^;  and 
against  it  wercl*the  Prinident,  Minto,  Stridien,  Wobdhdl,  and  Cldiies;  and  Mvvkle 
woukl  iiot  vbte;«^98th  December  1739. 

•   •••■*■'*•  • 

(The  case  is  again  stated  thus :) 

Lady  Jean  Douglas  (now  Stuart)  had  a  bond  of  provioon  by  the  Marquis  of  Douglas^ 
berfather,  for  90,000  merks,  and  in  1718,  the  Duke,  her  brother,  gave  a  bond  for  an 
additional  provMucm  of  30,000  merks,.  payable  to  her  and  heirs  of  her  body,  or  assignees,, 
by  contvact  of  marriage^  with  interest,,  but  reservitig/to  himself  power  to  rev9ke,  ,  In 
1798  and  1731,  he  lent  her  at.  two  ^iff^rent  timesuL.7£0.  sterling,  on  two  Ixmda  c£  bor- 
rowed money  in  common. fc«m 4  and  in  1736,  after  the  Marchioness  thdr  mother^  deatb^. 
he  gave  her  a  bond  for  an  additional  annuity  of  L.161  sterlings  on  the  nan^tive,  tM  the* 
.interest  of  the  two  bonds  of  proviskm  wiis  not  sufficient.to  aliment  her»  makii^  iprit^  tfast 

•  •     .       •S,a8  *     •  ..■    . 
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interetft,  L300,  which  he  obliged  bha  to  pay  her  qaai1J6i1/di:riftg  hii'^feisute ;  rand  kr: 
oontmned  also  a  separate' ei^tess  po\^er.  to  revoke,  and'^reserring  povrer  if  be  shoirfd  think 
fit,  to  impute  any  receipts  of  payment  he  had  from'ber.     Mt  Haidane^  in  hb  owft 
right,  aqd  as  trustee  for  WilHam  Robertson;  were  creditors  to  Lady  Jean  iti  L.700 
sterling,  and  in  security  she  asdgned  them  to  the  20,000  tberks  bond ;  on  which  they  sued, 
the  ihike,  who  pleaded  compensation  on  Lady  JeanV  two  bonds,  and  inlterest^  thereof^ 
which  was  all  yet  resting,  whereas  the  l!>uke  had  regularly  paid  up  the  L.300^  (which  in* 
duded  the  interest  of  20,000  merks)  t9t  Whitsunday  1749indu»Te.  Therefore  MrHaMa^ 
arrested  in  the  Duke^s  hands,  and  purstied  forthbbniing,  whkb  being  conjcnned  with  the     **' 
other  process ;  and  the  Duke  having  produced  a  fbonal  revbeation  in  Jtine  17S2,'^8iindry 
quesdoBs  arose ;  Ist,  Whet^ier  any  didie  adcBtiofial  annuity  of  L^HIl  was  dac^  or  codld 
be  sued  for  after  the  term  ol  WUtsunday  1749^  when  k  was fiustpaUl  f  adfyy-  Whether  '^ 
the  iniertet  of  the  90,000  merks  could  be  ciainoed  fibm  that  tern  tffi  iheierbartibtt.^    « 
3dly;  Whether  oomptesatibn on^Lady- JeanTs  twa  bonds  should  h^  tesCabdcd -ajg^hist^^    ^ 
20,000  inerks  bond  granted  biy  her  fathec,or  if  it'mM;  beimputldf  pftifibktional^  td^tfiat  "^ 
sum,  aiid  to  tbe  S0,<fe0  in^rkk  now  tevoked  ?  4thly,  Whether  any  oa6ipAsation*shcMdl^  "^ 
be  sustained  on'  the  byj^be  interest iiTl^y  Jea»^  two  bonds,:  <ir  if  th^  Vere  not  tadd]^  * 


iintfbyimpBtati^^i^ 


alimept?*  AltdW  Cti^*Wlii'df  diflbent^y^^  thcM'^iiMSi  '^^tf^tiit:^'  ^* 

first,  soBse  thought  (iiU€r  V^O0eg9j[  thalt  an  oUigatioa  to  pay  $i  Mluere,  mquUhm^uc 
Tdwerty  cpidd  not  |^ye  an  action  against  the  grantor^  Others  ilioiighi  that  the  oUigatioi^ 
was  binding  tiQ  it  was  revoked^  espi6^  fa^^^frm^^fmi^^  ;  and  however  k  migbt  be 
xevolced  in  time  coming,  the  revocation  oouU  not  operate  re^re ;  anilfuoled  the  case 
betwixt  this  Marquis  of  Annandale  and  thehisfMatquiff,  faer^stepsony  where*  Marqtii^L 
William,,  who  Kfareated  the  whole  estate,  whe/eof  his  son  had  tliefee...rciio«ae€diar  ~ 
his  aliment  fte  liferent  of  lana^  yielding  a)l^t  laJSOO  sterling  rent,^  but'  resening'  e 
yower  of  reyoealiaa;  but  differences  Msiag  betwixt  &thcf  and  scm,  caused  his  factor  ^ 
iipliA'^Che'i^iif^irt'inieft^il  h^hls  rental,  and  oonlhwd^  tt>'tt»4e  46rf^  ' 

his  detttfi,  the  son  ^aed^h^  AfatehioDese,  his  widbwy  for  tlM**i^tslttplHltt^  l^lrisili^^      ^ 
and  tbe  ^iOttM^u^^im^t^ll^^  rig^t  irasiivvoci^ mkT  fevodk^b^lhe  lkn|iii^  ' 
upfiftiAg  those  r^nilf    MIy,  A  levocaliofi  of  a  posterior^kUe  was  fiMtmlamtag  tho'Mal^'    ^ 
quis'sa^ritingftaAei'Midii^aihr  Awtk^kAi  It^Wol^Iy  wvocakK  by'awAhig  imderthe^ 
ifarqufe'srlMkid  ;  »d  |o.  the  seccsn^tbat  the  revocation  wAwlM^ltiiied,  nottiotilied  to  '* 
the  son.   \A^  tfieCouK  repeDedtfae  defence,  and  fotoM^  the  MArdikn^^ilibti  durii^    '^ 
her  husband^  iift.    But  die  Hobde  of  Lords,  S  1st  Deceinber  I  '^i,  Ibuiid  the  Mtequk^s. 
upliftttig  tfae'fente  no  suflldebt  revipcatbo^  but  sustsuned  the'deience  frsa^  the  dc^  oC--ihe 
revocation.    A  third  ofiinfoft  was,  that  the  L.19t  Annuity* bdlag  only  payable  during 
j^easure,  noactibn  could  lie  on^it  i  "and  dkough' that  bond <9^ttiiliedld!to^li  ^psrktecbuise^   * 
MservJb^  powe^  to4evoke  Ae  oMigatibn,  it  cofild  Wno  stiongnr  than '  IT  u  (had  Mi^  that 
separate-' dtause.    But  I  thought  ai^eb%«menteontidBuog 6 {lower ^rctote at pleacsui^    ^ 
seemed^  t»  be  of  the '  same  ksport  ^  an  dMi|!eaient  to  pfty  during  fleasuve>  and  that  I 
yercewred no  <^r^ice  betwixt  the  X9^!^ aiid  dtie mteiesTtf  theW^OOa merks ;  if  thct^    ^ 
veasoii  ef  difference  wae,-  tkitt  the  term  of  paymeiif  of^thHMb^t  wtopassed,  it  was  so  '  '^ 
slsQ ae to^^cajpHjJ ;  imd wk of' the Jiidg^ imr" eteM the potluaf s lawyers,  jloubted 
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dull  guftai  ibn.jgffital.ii:  iiiui  gmofPlMf^  P4  fevoM;-?-*^  U.  toj3^  itMfpm  of  Atii* 
oaiujdie^t  ea^  Mr:  CTaige  oboKted,  a^^il^ereiice  belwixt  $ia  dbligation.  to  pay  a  sum  of 
mM^  rtyoeable^  ?9d^ai|  ta^iffm^i  to  .reats  of.  lands  revoca^k ;  and  that  a  precarioiw 
ligiH  i»  a  good  nig^t,  and  a  good  })AtJi^  pf  ponoesmon,  till  recalled ;  and  .the  rents,  when 
tbe]9^beeame4iie  and  payiUe,  became- the  9PIB9l.  T1^  Lords,  ISth  January  last,  sus* 
tained  the:4efinu»agiai^die  ^ddi^ii^iial.  Mnui^  ;NJQce  ^Wbitsupday  1749,  but  repdied 
the  defence  against  the  intemt  .of  the.  80,00Q  merks  till  ^e  revocation  in  1752,  and  sui^ 
tMDol  the  defenoe.vn  Lady  JftasCs.  tir^  booda^  and  u^torest^  th^Keofy  to  compense  the.  ^aid 
anniialmtfif  the90,P(MXiiicrk8^,i|pd4^  ^  i_^  ^  o^  th^  JM),P(M>  inerjcs,     Mr 

Hal^e rechume^ agiunataU tlyf^fnintsfiiTaQ i^gi^ii^;bl9%^7^^^ the. Lordb. alter^  the 
intedocutar.aatotbe-ajDipwtyrQf.^  i^.di^.  jiU^ip^oVed^T-r^  . 

Mm  Milton  ei  mc-  And  .i^^  the  ^iotfdfciilor  was^ft^opom^  tb^  defenfler^s  counsel 
produced  a  letter  froii^  h^  to  hj/^ agfgafcOTd  cjiiJhiff  iq  ^fp;^]M(r  Sti^irt,  ia.  Julj  1749» 
diflcbai;^ng.lapt  ^  «u^  ^yjafHt^.pay^if^^.lQ  ,Lm^  to 

Lady  Jean  in  :Fimci^  wd,pBo^U(pe$jl^i|  }tff^  ^  ^'^/'^  ^'  ?^.^?  "1-^]^'  l74l>^.4cknowf 
kdg^  h^  W^  ff*  -Vfi^  !«?»!:  ^r^'the«gp^w  foun^.  tbi^/annuitiw  not  due 
after  :Wbitai|nday  J744{T-aiu]  we.  .adbmd  IP^  the  f^rmer^ jnt^ocutor  •  i^  io.  tbc  other     ■ 


p^ 


•     •  ..    r 


••« 


-  VIS  wrf>tisrv& 

'  •  •       «i  •••-  -  .  .••-*■■'■       ^  »  .  .•'••!•.         ; .  .*  -• 

•  •     •  •  •  « 

No.  1.    1749,reK24»    B  Ateijs  or  Ca^ongate  A>d>  ^^ 

»  n         •     .   •       T  'i*>* .       •  •    *  *  "-^     ••  •         -   •    r  •        «  -  ^       •    .      -  • 

.  TENAlfTS  or  WlNTON* 

Thx  Hebak  in:17^havi«gM|Mei^l«lv4^^t^^^  and.iqtpfMo^  PO^Amttiiieiar^ 

irflH> campdlhii ,thvKk k>  fa^  of  notary .^i|a6uliQ«k;-tbc|ror(hmd: 

under  the  ]Uie.|Mi&  Ifaicebaft^vibof  jLdlb.^FhoM  in  tt8e.V>%'>9^pi^bisc»il(:fttr.^ 

G^venment)  U^ bake  60Q  bolk  ^frAf^v  WilfHW  wJbwA jip^pt  Wacjiilfrfcr  t^,B||iiy ^  r<inscJl 
they  received  the  wbe«t  or  pail^.aly:m4.'gFwM'4*eir.r^ipta j^  tbp  te^mits,  .Othc^ 
300  bollatbey  w^.lflia.Caopq^ntalN^  boiV  though  ibe^cWRSH price 

tfien  was  L^  gr  .L4>  |.add;  th»^t}iQr..al^  rfc^ve^  and  gave  recetpta  po  the  t09a|^,.The«^ 
tenanU  punaed  b<8|i  (or  the  wi^SR^  p^i^es  of  tbe  ;i|hole. wheat  i  %n4:lhe  di^Cp  Jicing 
force  and.feai^  a.:pi99^.]!i«^  aIIpj¥$f};^giaG  o^  andt  t^is  day  advi^d.^  The^L^ilh^baxtcrs. 
produoedldi^.t)r4er  ^i^ctheqi  to^pmi^MsM^'U^  UHdefr tb^.fSiwmd^pain^  and 

bnxighl^prqef ^  th^^^.y4i|g  fet  «i4?l?tMniftg  feW«y«;.^>f  Ac .  ddiv«gr„  .nd  they  aL». 
prcnradi. tJM^ ,^by t .hM, .P^^^tffctwawt  aitg t^iJiyyped.thci-. biscuit^.tit tbe:.Rab^ anny,  but 
m)^Bf3tpKfffi  the<jytiM»iHM«>g  4^  }den^),^i^.thcye.wa%ca]epar^lj«peiyedb^^^ 
an  31^  OptujbePy  wh^dbL  cQa]d..j|Q|  b^Rve  Jn^^  n^anuAatur^rbtforfMbeiljebeb  went  off 
KoTtmber  IsC.  We  j^jufipiied  |^.d^<n)ca  fer.^tbe«^ jtb^y  giviag  il)^  oatbs  vx  8ttpplel|lenl^ 
fhai  they  had  maoufacturfdi  i^tMl^M®  ^^tp  biacuit-aiid  ffiven  it  |oe  the  Bebelsi .  but  ^as.to 
the  last  par^l  ordei^d  them  tp  MH^d^sceod. .-  how  .they  -disposed  .of  il.    Tl^e  CHa^g^fe; 
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bflxten  provifd  In  gweral  that  die  Sdbda  ordmd  tbe  ifiijpfiftalta  of  Cmongate  to  get 
bread  baked  for  the  Army  under  pain  of  military  exeoution,  or  that  the  Rebels  fvould  g9 
tr>  the  baxters  shops  and  take  it,  but  Ixougiit  no  proof  of  any  soaraty  0£  wheal  in  the 
town  or  of  any  force  on  the  defenders  more  than  the  dthinr  iDhdbltaat%  and  no  fin'oe  qd 
any  of  them  to  buy  the  pursuers  wheat.  On  the  oontiaiy  there  seamed  to  the  majority 
to  be  evid<mee  that  it  was  voluntary.  Therefare  we  (17th  November  1T46)  feund  them 
liable  for  the  current  pviees  without  r^aid  to  t!)e  payments  made  the  R^bels^  whose 
receipts  they  produced,  rcntl.  Milton,  Drunumore,  be.  and  (9S4  November)  fimnd  them 
itdt  liable  in  solidmnj  but  every  one  for  his  own  intromisesoiis.—- S4th  February  1T49^  We 
unanimoudy  altered  this  last  and  found  them  liaUe  oonjunckly  and  severallrt  and  gave 
only  the  eiqienses  of  extracting  the  decreet,-- «ie  retdl^uUer  aUes. 


II       ■   1  ■  ■  ■         ■        '  ■  ■    I  ■  ■  ■  .1  ii  •^^^ 


WADSET. 


Ko.  1.    1734,  Feb.  18.    BoGU£ii^nu<  Mitchell*. 

The  Lords  found  it  a  proper  wadset;  2dly .repelled  the  prescription. 

No.  2.    1 785,  Dec.  2.    Cochran  of  Hfll  against  Cochran. 

Ths  Lords  allowed  a  proof  befine  answer  of  working  eoal  and  limesUme  cam  mure 
maxmantn^txpaiMrum.  The  President  was  of  a  different  ofmiion,  because  the  sale  bdng 
for  an  adequate  price  he  thought  this  reveruon  expired  without  decUrator^  and  I  should 
have  been  of  the  same  opinum,  but  as  that  pcnnt  was  settled  by  the  Ordinary^  interlocu«> 
lor,  and  we  eonld  not  nosr.review.or  aber  h^  I  .thou|^  it  ooniA  not  altfr  U«lf  ppuit  fflav 
supposmg  it  to  be  a  wadset^  and  so  Uie  proof  w«8  gsanted.   , 

•■•''■■' 

No.  S.    1786,  June  16.       Giwm^  agamut  Crock* 

The  Lords  adhered  ntm.  am. ;  and  we  thought  the  reversion  needed  not  be  registrate 
after  using  the  order,  and  that  the  subsequent  infeftment  was  void  and  null. 

No,  4.    1738,  Dec.  J  9.       Story  fl^in*/ Pollock. 

'  See  Note  of  Na  8^  tioce.IsuiTAXCY.       . 

0 

No.  5.    1740»  Junel7.    M'Leob  of  Genziea  <^fmM<  Rofls  of  Aldit^    . 

Th«  Lords  found  no  usury,  but  seemed  more  doubtful  whether  the  wadsets  were  not 
i^iproper.     They  seegied  to  think  that  a  wadset  with  a  back-tack  was  an  improper  wadset, ' 
and  Uie  wadsetter  liable  to  account  after  attaining  possession,  (for  during  the  back-tack  he^ 
oeto  only  l^s  anoualrents,  or  if  the  back-tack  duty  exceeds  the  annuahent  it  is  usury ;) 


£umiX0'fi  NoT£s.j  WADSET.  $03 

but  tbeqiieslion  wiib  whether  here  were  pn^perly  badc-tacks  f  The  Preudeht  thought  the 
h»t  wadset  for  .that  jsprnmi  improper^  l^t  pot  the  first,  but  as  this  was  not  reported  we  did 

not  determine  it. 

••     •    «   •        '     ,       ••..'•••.»  •  .  .       .       ... 

^  ,  •  f 

No.  6.     I'j4i,  mir.  ii.     '       §A<rt  i*ARTiES. 

Tflor  fSMtiMl^  wfe  firm;  ji]d%^  iHid  alim  dfitSnto  he  deter- 

H^eA;  Vi^;  WhMiel-  n  piQpiii^  or  ita^nrbpe^  i^tA^f  and  flm  Lords  ibund  the  fif  st  wadset 
JMbper,.  because  tU^  iMfdc-ftok  ifid  iM  e6ctJ6fid  to 'die  end  of  Ae  waAiet  with  ah  irritaney 
upon  failure  of  payment  of  the  back-tack  du^,  but  was  only  during  the  father's  life ;  s6 
that  had  he  died  next  day  the  wadsetter  had  not  allienarly  a  faculty  to  possess,  but  was. 
obliged  to  possess ;  and  the  rereraerthe  son  could  not  keep  the  possession,  though  he  had 
punctually  paid  the  tack-duty,— rmt.  Amiston  and  Dun ;  and  Kilkerran,  Murkle,  and 
Mbnziedid  not  Tote,  But  they  unanimDUsly  founchthe  second  wadset  improper.  18tk 
November  1741  Adhered* 

No.  7.     1 745,  Feb.  1 8.    SiNclaik  of  Ulbster  against  Murray  of  Clah-don-. 

A  WAnsEV  wa»  grants  iii  1675  by  Breadalbane  with  consent  of  Earl  6r  Caithness,. 
hu%  whc^didnot'fl^  iti'to  Murray  of  Claixdoa^and'SibhiiBter^  for  about  SlfiOO  melrks. 
VlhateraadrF^^flwickiBrtherigbt  of  revmioh  are'iiow  redeeming  liie  tuids;  but  then 
dabdan' itf  not itf  jgoastesioB^of  half  «f  Claiidon  andSibknister,. and  socannot  put  tUem  in 
paiflMatoa  ;•  aadi  there  is  no  eridence  whether  ever  Cfaurdon  attained  poaBessioh;  Freswiek 
iafciatpd^dW'tteiaw.presttteedfliafthe hadgM poesescion since  these  was noconaplatnt  of 
waat  6(  pdsfieauon^  and  sud  H  waa'bdieVkl' in- Caithness' that  be  had  made  over  h»  right 
U>  dns  fani^'af  Caithness  whc)  ave  in^poBsession^  Clairdon  agiin  said,.  d)at  if  one  is  in 
yuagSokwt  on  a  tfriaj- pgescwap*  nefrt^may  be  pgitsttnied>j  bat  aftete  there  is  no  evidencfs- 
thaiever  thefrwaapdtoessioB^ <the- law  witt notpeesilaBHr i%i  The Cmirt  weiia divided  in 
«|^inia»  flbdnMich  iUfBeudtdd^:bu^  to  psoeeedy  leairibg^ataunii 

in  the  reversearV  hands,  (viz.  4500  merks)  till  the  questaon  be  determined  as  to  these 
lands,  and  granted  <filigence  to  the  other  party  for  clearing  the  question  of  possesuoa. 
Another  question*  wasd^'ie^rted  as  to  the  warrandice  to  be  giVen^  by  Clairdbn,  who  is. 
served  heir  cum  benefieio^  and  the  wadset  sum  carried  off*  by  creditors  adjudgcrs ;.  and  we 
directed  tbat  Clairdon  sliould  give  only  warrandice  from  fact  and  deed,; — ^but  the  creditors, 
absolute  fis  to  the  sum  receiy^. 

•    I 

\*  Connected  with  this  subject  are  the  cases  Ramsay  against  Creditors  of  Wylliecleugh  l^tb 
June  1741,  voce  Bkpemptiok:,  and  Sinclair  against  Murmy  4th. December  1741,  Ibidem; 
in  the  note  isbhtive  to  the 'first  of  which  Xord£ldiies  refers  to  his  opinion  mtteh  upoit  one 
ff  tha  InfiHtilCti^tae^tef Aa^causes  The  Session  papetar  are  Wt\xA,Vkp.  471^  ¥ol.  IX. 
p^  306^.aAd  Yol.  XIIv  p.rl61t  OaeK)f^thelh£Mnttlitfen6  wants  iBoend^  i^ere^robably 
the  notes- alluded  Uyhad  *beeft  writt^,  wlnt^'  do'  not  appear  u|ionr  any  of  the  ofber  numo- 
C0U9  pfipeia  upoa^be-  x»im. 


60i  WADSET.  (EtcBiEft**  NoTe<«. 


No.  8.    1 749,  July  2 1 .    Robert  Kebs£LL ak  against  Thomaj  Brown. 

The  Lords  unanimously  adhered  ta  niy  interlocutor  finding  ledempCion  not  now  ooni- 
petent  ao  many  years  after  the  lapse  of  the  lime  limited  for  the  rsdemptioQt  vix-  MarUn- 
mas  1704 ;  during  all  whidi  time  Brown  has  possessed  as  proprielor  though  he  was  infeft 
only  in  1715,  and  though  the  reverser^s  hehrs  ha?e  for  die  mpst.of  that  time  been  ainorsi; 
for  they  thou^^t  that  this  was  iMpigmu  or  wadset,  but  truly  a  sale  fi)r  a  ewnpetentpfioe 
redeemable  in  « limited  time,  but  without  any  power .  on  the  wfdsetter  to  require  his 
money.  • 


WARRANDICE. 


No.  2.    1 738,  June  7.    Farquhau  of  Gilmilscroft  offdnH  James  Hair. 

The  Lords  allowed  a  proof  befi>re  answer  of  what  was  treated  at  the  roup,  and  of  any 
oiivumstances  that  may  prove  the  purchaser's  knowledge  that  (hese  marehes  wero  eoDtroi> 
verted.  The  Prendent,  Boyston,  Jusdce*Clerk,  Minto,  and  Dun,  thought  the  sdler  bound 
to  convey  with  marches  as  in  the  tack  with  warrandice ;  and  I  was  upon  reading  the 
papers  of  the  same  opinion  in  the  bdief  that  the  sale  had  been  by  a  rental,  in  whidieasHio 
must  have  made  good  that  rental  and  whole  subjects  for  wfaicii  that  rent  was  paid^  and 
eonsequently  the  tack ;  but  at  advising  it  appeared  that  the  sale  was  not  by  any  rental^ 
and  therefore  I  thought  the  adler  not  bound  to  warrant  the  marches  ewitained  in  the 
task,  even  though  the  taek  was  read  at  the  roup.  But  the  Tote  being  staled,  Whedicr 
di^one  Ae  marches  in  the  tack  with  warrandioe  ?— <ir  an  act  before  answer  F— »t  was  for 
the  last 

No.  8.    1738,  Nov.  21.    T.  MoKTROsE  ogomst  Robertson. 

Tu£  Loi^  found  that  Mr  James  Robertson's  share  of  the  provision  desoeiided  to  his 
children  notwithstanding  the  substitution  failing  any  of  the  children  to  the  survivon^ 
(agreeably  to  L.  102.  D.  De  Cond.  and  Dem.)  but  altered  the  Lord  Ordinary's  interlocu- 
tor as  to  the  warrandice,  and  found  the  mother  liable  in  Mo. 

No.  4.    1741,  ^eb.  21.    Drummond  against  Milk  and  Brown. 


Wx  seemed  to  agree  that  as  Aitchison  granting  a  liferent  to  William  Murrey  was  a 
part  of  the  condition  of  Jdin  and  William  Murray's  dispontion  to  him  Aitduson,  that 
therefore  Aitdiison  was  not  liable  in  absolute  warrandice  as  an  ordinary  seller,  and  there- 
fore had  he  purchased  Sir  GUbert  Elliot  and  Brodie's  right,  it  would  not  have  ipto  jure 
accresced  to  William  Murray,  but  that  he  must  have  commumcated  it  to  William  Mum^ 


£t.cinsi^#^Mkt;]  WAtliElANBICIi.  $tS 


ttpao  "pajmeat  tf  ft  pi^opottigiwJ  part  oT  Hie  ptioe.    Sdly,  ^e  ag<r^cd 
e^nlm^^^viif^^  \m  rhmikU^  in  purchasings  tliat 

fight  in  DranmoncTs  name,  as  fhr  as  odllusicm  is  prv^erly  appKeaMe  to  the  case ;  but  the 


great  inajomy  that  he  is  not  oblig|ed)  Watt  foftfiM  Dun  ef  me-^Sd  EKecdmber  1740.     But 
ttns  li^  afler^irafds  a%re^;  HAa^  carried  'by  a  greaVm^rity,  that  lie  was  obliged  to  ooni' 


l^ebrdarf  1741 ;  and  ^30t}i  June  adhered. 

-  •    •  •.4  I-  t  ■  '».'>■ 


Thb  Lords  found,  that  the  pursuer  who  was  infeft  in  certain  lands  as  prtaaipal  and 
otbevs  in  real  warrandice^  and  l)?mi  who^i  the  principal  lands  were  evicted  many  years 
ago,  about  80»  during  most  of  which  he  could  not  effectually  bring  his  process  of  recousse 
against  the  warrandice  lands,  because ^/i|^|rtain>^is{uite9  still  depending  oonoeming  the  prin* 
apal  lands,«— 'had  his  seoourse  only  to  the  extent  of  tliie  value  of  the  principal  lands  evicted 
as  they  were  at  the  time  of  the  eviction,  but  not  for  the  rents  he  lost  since  the  eviction* 
nor  other  damage  in  place  of  them ;  but  if  the  rents  of  the  wairandice  lands  were  extant^ 
that  he  would  have  right  to  them,  or  to  sue  the  intromitters  if  they  had  not  a  good  defence. 
Thii^inde^iB  agr^ble  enough  to 'the  tio&on^<^k^  liv^lrraidioe  oAulidered  ias  a  right  of 
p9opeiPty:,copditiQi|al|  but  .n$»t  ijf  i^  is.eonaid^^^a  a  rigl^  in.  aeci^yi.  wfaidr  I  always 
U94ei»^?Qdcit.  Hloweverjtl^  dedsion^w/i^  .b|iliKgic^,ma)Qrit^;  rmH  toalaai  Pisesid^t  et 
fB^v.^ip^t  6th  November  1741  this  altere4»,  |md  fouiul  that  the  real  warrandice  is  of  the 
same-ektent  as  the  parsonai  oHifli^iw  oC.wanrai|diQe,.and  gives  r^oounie  £>r  tiie  damage 
ttnc^.tbe  eiriptian.  (i  ^  ^e.amnnalrefiibi  of  the.Talue  of  the  |ands)  as  well  ju  before..  ^  For 
tb^  int§do^tbr  jrere:.Pfepidei)it,  .Boyston,  Justice-Clerk,  Mi^to^  S.trichen,  Don,  Balme- 
ra|(0^:er.:igv^<  .  C^,were  J^rumn^re,  Kilkmiiq,  IMturkfiBi  and  Ami8tpii.-**N.  B,  ArnUtpn 
ag^fie^  4ll«l  tbe«iecojW«8.1fly  Wt^.^y  for  tbasipdue  of  ^  lanisy  that  is  landi^  of  the  same 
valMe,  but  far  th^.d^nwigea^t.  tbe<time  of  evjislioi^  ;...-. 

No.  6.    1751,  Feb.  12.    Creditors  of  Burleigh  agaiml  Harrower. 

HABaowEB  feued  this  nli^.of  Mi}lnathort  at  least  his  authors  did^  in  1607,  with  the 
multures  of  certain  pakicuia^  Unds;  and  sotiie  dry  nhiltnres,  %r  a  feu-duty  equal  to  the 
the9  iQ|it:.oCt)ie  mill,'  ibo^^  It  ia  saidnow  to  beof  ouidi  more,  value.  An  eviction  hap* 
pening.ef  partpf^tbe  bnds-expresdy  memionad  as.  tbirJed  in  .the  okriUer^s  charter,  and 
Itkewi^  the  diy  initiltute9»  brii^  less  than  was  put  in  the  charter,  the  miller  churned 
abatement  of  his  feu-duty  equal  tu  die.eyic}ipn.  The  creditors  alleged,  that  both  the 
common  debtor,  Mrs  Margaret  BaUbur,  and  they  her  creditors,  were  dngular  successors 
in  the  supmqrity,  and  di4  uoi  represent .  the  granter  of  the  feu,  Lord  Burleigh,  and 
therefore  not  bound  by  his  absolute  warrandice.  Answered,  the  abatement  is  not  claimed 
upon  the  warrandice  *;  tM  ai^  this  iH  a  rent,  a  cnnan^  paid  fbr  the  subject  feued,  where 
the  subject,  or  any  part  of  it  is  evicted,  no  rent  or  fea*duty  can  be  due  for  it,  and  the 
jvQt  evicted  must  be  deducted  fram  the  feu-duty.  I  thou^t  that  if  it  were  eidier  ward 
or  blench  holding,  such  partial  eviction  could  not  affect  a  angular  successor  i  but  that  ft 
feu  was  a  sort  of  perpetual  location  for  a  constant  rent,  and  tbe  feu-duty  was  the  camm 
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annuuSf  and  therefore  in  case  of  eviction  of  the  subject^  there  behored  to  be  iin  ahateBMBt, 
but  not  equa]  to  the  eviction,  but  by  the  same  proportion  as  the  part  evicted  bore  to  the 
vhole,  for  though  the  eviction  should  exceed  the  feu«duty,  yet  there  must  still  be  a 
feu-duty  paid  for  what  remained.  The  President  thought  that  in  ordinary  feus  there 
could  be  no  abatement  against  a  angular  successor,  if  as  much  remained  as^  was  sufficient 
for  the  feu-duty,  and  that  the  feu-duty  was  not  a  rent,  but  a  sort  of  aekuQwiedgment  The 
feuars  are  sometimes  called  heritable  tenants.  But  as  to  thia  last  I  observed^  that  feu- 
duties  were  conudered  in  law  as  the  rents,  and  instanced  the  laws  allowing  the  King  to 
feu  annexed  lands,  and  ward-vassals  and  Bishops  to  feu  their  lands^  without  diminutuni 
of  the  rental.  And  it  carried  that  the  miller  should  have  an  abatement,  but  only  proper* 
tional.  Then  the  miller^s  procurator  inasted,  that  as  to  dry  multures,  be  should  have 
abatement  of  the  whole  deficiency,  as  the  eviction  was  there  dear  and  certain,  and  was. 
all  part  of  the  rent.  Btit  we  thought  that  dry  multures  were  always  paid  for  some- 
mutual  prestation  by  the  miller,,  such  as  grinding  for  knaveship  alone  without  multure. 
The  miller  could  not  pay  alt  the  dry  multure  either  of  rent  or  feu-duty ;  and  therefore  we 
gave  the  same  judgment  as  to  the  dry  multure.  28th  June,  Adhered  ;  reittV.  Justice«^^ 
Clerk  (in  the  chair)  and  Drummore..  • 


-^ 


WITNESS, 


No.  1.    1744,  Nov»22.     His.  Majesty^s  Advocate  against  Kerr  of 

Crumnock* 

See  No..  8y  wxe  Weokgous  iMPRisoN^nsNTv 

No,-2.     11S5^  Jan.  15*    Colonel  Erskine  against  Blackabdee. 

Thb  Lords  aHowed  the  witnesses  to  be  examined,  though  moveable  tenants.  The 
liords  remembered  several  cases  where  that  objection  was  over-ruled,  and  therefore  would 
not  wait  for  the  answers. 

No.  8.     I785>  Nov.  \9.    Francis  Scott  agaimt  Lorix  Napier. 

The  Lords  found  the  Lord  Napier  not  obliged  to  depone  in  general,  but  that  the  pur- 
suer should  give  m  a  particular  condescendence,  2ath  June. — 18tk  November^  The  Lords 
adhered. 

No.  4u     1786^  Jan.  2.     Froguratoe-Fiscal  of  Edinburgh  agaifut 

Campbell. 

The  Lords  found  the  libel  proveable  by  the  party^s  oath  ;  and  found  that  Campbelk 
inigjlli  bring  Stewart  as  a  witness,  to  prove  his  exculpation  or  alleviation. 


EtciiiE8'*8  Notts.]  Witness.  im 

Na  5.    1 736,  Jan.  8.    Colonel  Erskine  against  Black addek. 

See  Note  of  Na  1^  vou  Skrvice  of  Heibs. 

Na  6,    17«e>  Dec.  6.    Case  of  Hepburn  of  Humbie. 

The  Lords  found  the  homologations  of  the  submission  relevtat  and  proven.  Royston 
thought  the  de»gnation  of  the  witness.  Esquire,  sufficient,  but  most  of  the  Lords  were  of  a 
different  opinio*!;,  but  it  was  not  determined ;  and  they  went  on  the  homologation,  which 
was  the  only  pdnt  reported,  10th  November.— -7th  December,  They  unanimously  ad« 
hered» 

No.  7.     I7d6,  July  8.    Francis  Scott  against  Lord  NAPlteR. 

The  Lords  found,  that  my  Lord  Napier^s  lawyers  and  doers  cannot  be  interrogated  as 
to  writings  shewn  them  on  behalf  of  my  Lord  in  the  course  of  their  eipployipent  for  him, 
on  any  other  terms  tlum  my  Lord  himself  might  have  been  examined  by  former  interlo- 
cutors, that  is,  upon  a  spedal  condescendence ;  and  they  thought,  as  to  the  other  point, 
that  the  pursuer  could  not  call  for  writings,  though  condescended  on,  unless  they  shew 
or  prove  their  interest  in  them,  15th  February.— 8th  July,  The  Lords  adhered. 

No.  9»    1 788,  Jan.  S.    Campbell  against  Campbell. 

Vh  a  reduction  tx  tapiit  leetif  an  objection  against  a  witness  was  reported  by  Royston, 
without  informations,  viz.  That  she  was  mother  to  the  pulrsuer  and  grandmother  to  the 
defenders,  she  being  widow  of  Colonel  Campbell,  and  brought  to  prove  the  state  of  his 
health  at  making  the  deed  quarrelled,  which  was  20  years  ago.  My  difficulty  was.  Whe- 
ther a  parent  could  be  at  all  admitted  as  a  witness  either  for  or  agunst  a  child  P  for  as  to 
any  remote  relation,  the  quality  of  the  reladon  to  both  parties,  and  the  nature  of  the  fact 
to  be  proven,  which  was  a  domestic  one,  removed  the  olgection  i  but  the  rest  of  the  Lords 
tliought  that  the  L.  6.  C.  De  Testibua  did  not  take  place  with  us,  at  least  in  civil  cases. 
Amiston  said,  that  if  the  proof  was  to  affect  the  child  personally,  the  objection  would  be 
good,  but  not  otherwise ;  and  they  all  voted  to  repel  the  objection,  except  Royston  and  I, 
who  did  not  vote. 

No.  10.    1788,  June  18.    PhillIps  against  Crichtoi}« 

Phillips  having  caused  the  witnesses  attest  the  subscription,  which,  though  a  true 
subscription,  yet  they  had  not  seen  the  party  subscribe,  nor  heard  him  own  his  subscrip 
tion,  the  Lords  committed  Phillips  to  prison  for  a  month  ;  but  because  of  his  youth  and 
•acknowledgment,  would  inflict  no  further  punishment.  As  to  the  witnesses,  several  of 
the  Lords  thought  they  ought  not  to  punish  them,  because  the  only  proof  was  by  their 
oaths;  and  they  thought^,  that  in  law,  a  party  could  not  be  punished  upon  his  own 
evidence.     Others,  inter  quos  ego,  thought,  that  the  crime  of  forgery  was  by  our  law  av 
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exception  from  that  rule,  as  appears  from  Mackenzie's  Criminals,  the  case  of  Captain 
Barclay,  where  the  witnesses  were  punished  aHenarly  ypon  their  own  ^videnc^,  and  sevck 
ral  others,  and  especially  by  the  act  1681,  which  supposes  that  the  evidence  must  be 
by  the  witnesses  own  testimonies,  because  regukrly  the  indirect  manner  of  improbation  is^ 
not  competent  while  the  direct  per  testes  insertos  is  extant,  and  till  the  deed  be  improven, 
there  can  be  no  punishment  of  the  witnesses.  Hewevev,  tfie  Loeds  theught  it  better  to 
^ve  no  judgment  upon  that  matter^  and  therefore  passed  tbem  o^er  without  notice. 

No.  11.    17S8,  JuIjSI.    Pbocueatos-Fiscal  of  Admiralty  qgaiast 

See  Note  of  No.  17,  voce  Jurisdiction. 
(!Elrrat»im  ir  the  text,*— instead  of  <'  general*"  read  .*<  gpneric."^) 

^o.  IS.    17969  Bee.  12.    CfiAiiTisA£&  £i^g>»fnj<  X>AVi]isai£ 

The  Lord  sustained  the  objection,  that  one  of  the  inbtrumentary  witnesses  to  the  oon» 
tract  between  Redpath  and  this  suspender  Charteris  was  within  the  ^ge  of  14  years,  not- 
withstanding the  suspender  acknowledges  that  the  contract  was  signed  by  him ;  iqid  re* 
pelled' the  allegeance  of  homologation,  for  tliey  did.  not  find  the  acts  condescended  on  suf^ 
Jkient  to  infer  homologation,,  me  referente. 

No.  13.    1788,  Dec.  12.    Dk  Arnot  agmnst  Elizabeth  Young. 

See  Note  of  No.  4,  roce  PaooE. 

No.  14.     1740,  July  24.    Leith  ofXeiJthhaH  against  GoaipoN.  of  tiaw. 

See  Note -ef  No.  S^  %ou  CoMF£XS4»xiaN. 

No*  16.    I74e»  Julyf2e.    Thombok  <fgainst  Bo«$j»yncs,  tiiiM  Sxrauox- 

,  Ik  a  suspension  and  reduction  of  a  boad'  by  a  principal  and  cautioner,,  by  die  cautioner, 
as  granted  by  bim  m  minority,  when  he  had  curators^  and  without  their  consent ;  and 
it  being  alleged,  that,  at  granting  the  bond,  he  siud  he  was  major,  andbodi  parties  al- 
Ibwed  to  prove ;— upon  the  proo^  the  minority  and  having  curators  was  proved,  though 
lie  was  within  six  months  of  being  major.  For  proving  the  allegeance,  that  majwrem  it: 
iixitf  the  creditor  adduced  the  instrumentary  witnesses^  to  the  bond,.  *w^  were  llisown^ 
fcther  .tod  brother,  and  proired^  lhai4he«Dedit<KriMit  being  to  be  pmsent  when^tberiwney 
was  to  be  paid,  woote  to  his  fSidier  Uiai  he  doiabted  ff  the  eatttkNAereiee  of.  agei;«-^that.he 
put  the^^uetdcvi  to  Uio,  and'  he  said  he  was  ef -ege.  Two  queetienafieeiiired,  Isty^Whether 
das  wee  prmeMehy  witnesses  ?  beeaiiae  of  a^  decaskii  in  Durie,  S7th  Fefavaaiy  1^7, 
(Diet  No.  1S6,  p.  9086.) ;  8dly>  and/chidTy,  Wbediir  the  oradilfirls  &tberand  brether, 
ibou^  instruraenlaey  watneaBHe,  wei«  habile^  (for  they  were  eddoced  <hefeee^CoisQEoi»- 
'ttoners,  and  the ol^ection  tefenwdto  the Oovert;)  e]id.kean9ed  that  they  were4iot.  Ip 
whkh  I  did  net  vote,,  for  I  doubted  mucli  miibedier  they  were  not  necessary  witnesses  to 
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e^rffty  part  of  the  transaction  at  granting  the  bond,  as  well  as  to  the  signing;  and  I 
thought  the  lending  themeney  upon  the  faith  of  that.seeurity  strongly  adminicled  their 
testimonies.  Then  another  question  was,  Whether  it  was  not  proveable  by  the  party's 
oath,  to  which  the  creditor  referred  it,— -notwithstanding  a  proof  by  witnesses  had  been 
adduced,  since  they  were  found  inhabile  ?  The  Court  was  much  divided  in  this.  I  thought 
it  was  competent,  in  the  same  way  as  if  that  proof  had  net  been  received,  and  in  Ibrm  it 
should  ijtpt  hare  been  received,  and  the  objeotion  detenpin^  before  .hearing  their  testi- 
jnony ;  but  at  h^  the  8U9pei?pd,er  agreed  to  depone. 

No.  17.    1743,  June  22.    Shaw  agairtst  Isobel  Anderson. 

I  was  in  the  Outer-House.  A  relict  and  executrix  of  lizards  a  fanner,  pursuing  a 
jaeal^mdier  for  the  price  of  victual  f uwiished  l^  her  husband,  which  she  was  to  prove  by 
witnesses ;  the  defender  owned  that  for  many  years  the  defunct  bad  been  in  use  of  fur- 
jsisbing  corn,  and  he  always  paid  the  price  when  it  was  ^ground,  without  any  writing  oi» 
either  side^  and  offered  to  prove  payment  .of  the  victual  in  question  by  witnesses,  ar  d| 
which  in  port  appeared  by  the  relict'*s  acknpwlec^gment,— but  neither  party  kept  books. 
The  Commissaries  found  payoient  of  money  proveable  only  Mcripto ;  and  two  bills  of  ad- 
vocation were  refused ;  but  on  a  reclaiming  bill,  the  Xx)rds  remitted  to  the  Commissaries, 
with  instructions  to  allow  a  proof  by  witnesses  before  answer.  Vide  Act  of  Sed.  8th  June 
1697. 

Nq.  li^.    l%^yJ^Y  2.    Loftp  BiiACO  against  Mr  Adam3. 

The  question  was.  Whether  the  Dean  of  Paettlty,  Mr  James  Gndiam,  and  Mr  Hajr 
of  Montblmry,  could  be  admitted  witnesses  to  prove  a  communing  with  Mr  Adams  con-, 
ceming  his  claim  against  Lord  Braco  before  ridsing  the  process,  since  they  were  now  Lord 
Srac(>^s  lawyers  and  agent  in  this  cause  ?  But  it  carried  thatdley  oouktnot,  and  we  refused. 
Xord'  Braco^s  biQ  reclaming  ^qg^junst  our  formermterlocutor.  In  this  question  great  stress 
was  laid  on  their  being  both  employed  in  this  cause  and  acting  in  that  communing  for 
X'Ord  Biraco,  and  in  bis  alisence  to  prevent  the  process.  For  the  interlocutor  were  Presi- 
dent, Royston,,  Justice-Cledc,.  Minio,.  Drummore,  Kilketran,  Dun,,  Leven..  Aniiston 
absent 

No.  19;    1748,  JjgJ^  12.    ^EWEKJR.AMs;Arfl^<im,vi  David  Lindsay; 

A  atxcsTioN  occurred,  the-  very  same  to  my  apprehension  as  we  dedd^  the  second' 
instant^  Lord  Braco  against  Adbms,'  {{mpray  The -question  was  anent  ^K^ving  that  a  tes* 
lament  executed  by  a  yowg  Jboy  in  jbvQ\ir  of '  his-  mother  was  ipcpUuned  to  him  so  as  he 
understood,  or  that  it  was  drawn  and  extended  at  his  desire^  We  were  told  that  Mc 
James  Graham,  jun.  and*  ]i^.  Aftvisaty^  writer^  wece  advised  Jtbout  this  test^ment^  i.  e.  4o- 
extend  it^  during  the  boy^s  Ufe,  and  when  he  was  und^r  the  management  of  his  mother.^ 
And  that  testament' being  now  quorrelled'by  his^  nearest  of  kin,  the  mother  empl€>yed  Mr 
€h:diam  and  Mr  Ramsay  "for  her  in  the  cause,  and  now  adduced  them  as  witnesses  for 
her.  But  the  Lords  reused  them ;,  and  this  day  on  a  redaiming  bill  and  answers 
adhered. 
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« 

No.  20.    1744,  Jan.  5.    Crawfurd  against  Campbell. 

« 

See  Note  of  No.  20,  voce  Husbaud  and  Wife* 

No.  21.     1744,  Jan.  24.    Nisbet  agaimt  Hunter. 

Upox  my  report  without  itsformations,  the  Lords  found  it  a  good  objection  against  two 
witnesses  in  a  process  on  the  passive  titles,  that  they  were  iinclcs  to  the  pursuer,  tbough 
they  were  brother-uterine  to  one  of  the  defenders  the  wife  and  brother-in-law  to  the  hus- 
band. 

» 

No.  22.    1744,  Feb.  21.  Sir  P.  Murray  of  Ochtertyre  against  Mcrrays. 

Th£  process  was  about  a  money  settlement  registrated  in  the  Sheriff-Court  of  Pertb^ 
and  afterwards  unwarrantably  taken  up  out  of  the  record  as  was  alleged.  The  Sheriff- 
Clerk  was  adduced  as  a  witness,  and  answered  some  interrogatories,  but  demurred  to  answer 
others  that  might  affsct  himself.  But  we  found  he  must  answer  as  commonly  happens  in 
exhibitions,  and  even  diligence,  where  the  questions  are.  Had  you  given,  or  have  you 
ftraudfully  put,  away  ? 

No.  28.     1744,  Feb.  24,  28.    M*Ilhose  flg*ain.9/ Reid. 

A  eoNCEST  among  creditors  of  a  bankrupt  with  him  to  come  in  pdripasiUy  and  to  dis* 
charge  him ;  the  concert  as  to  the  pari  pa98U  preference  was  admitted,  but  the  question 
was,  Whether  the  other  part  was  proveable  by  witnesses?  2dly,  There  were  but  three 
witnesses,  and  two  of  them  carried  on  this  ppocess  and  paid  the  expense.  Arniston  and  I 
both  doubted  the  competency  of  a  proof  by  witnesses,  and  likewise  of  the  hability  of  these 
two  witnesses.  We  altered  the  interlocutor.  We  did  not  determine  either  of  these  points, 
but  found  no  suflSdent  evidence  of  that  part  of  the  omcert.  But  upon  a  reclaiming  bill 
it  was  carried  by  President'^s  casting  vote  the  28th  February  to  grant  diligence  against 
two  new  witnesses  to  prove  this. 

No.  24.     1 744,  July  1 8.    Cameron  against  Lawson. 

« 

See  Note  of  No.  24,  voce  Husbakd  akd  Wifj&. 

No.  25.    1 744y  Dec  1 9.      Weir  against  Steel. 

See  Note  of  No.  17,  voce  Pbesumptio)?. 

No.  26.    J  744,  Dec.  21.    M'Leod  against  M'Leod. 

The  question  reported  was.  Whether  John  M'Kenzie,  writer,  coujd  be  adduced  a 
witness  against  his  client  CadboU,  to  depone  what  he  knew  of  an  arrestment  that  was 
used  in  CadbolTs  hands  by  a  creditor  of  M^Leod  of  Genzies  even  before  the  term  of  pay- 
ment was  procured  by  CadboU  himself.     They  found  that  he  behoved  to  depone  upon 
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1^  facts  that  he  knew  before  the  complaint  anent  this  arrestment^  and  would  not  limit 
it  to  facts  not  told  to  him  bj  his  client  in  the  course  of  his  employment.  Ai*niston  men- 
tioned an  example,  if  a  defender,  should  employ  his  agent  to  scroll  a  discharge  and  that 
the  client  would  get  it  foiged. 

No.  27.     1747,  June  16.        A.  against  B. 

DauMMoaE  reported  a  question,  Whether  a  witness  could  be  received  who  is  sister  to 
tlie  adduder,  but  who  is  daughter  to  the  person  against  whom  she  is  addueed  ?  Eilkerran 
mentioned  a  nmilar  question  reported  by  me  24th  January  1744,  (No.  31.)  wherein  I  had 
onoe  given  an  opinion  repelling  the  objection,  but  upon  many  precedents  from  Balfour, 
Hope,  Haddington,  &c.  taken  it  to  report,  and  the  Lords  sustained  the  objection ;  as 
they  did  also  in  this  case.  And  Amiston  observed  that  by  the  argument  used  for  repel- 
ing  the  objection,  one  m^ht  be  Judge  for  his  near  relation,  if  the  other  party  was  equally 
near.     A  strong  authority  was  also  cited  from  Voet  for  the  objection. 

No.  28.     1748;  July  20.    MATTHEW  STRANG  ctgoinH  James  Stuang. 

The  Lords  fo^nd  that  a  nephew-in4aw  (a  niece^s  husband)  might  be  adduced  as  a  wit* 
ness  for  his  uticle»iiiklaw  in  a  proving  the  tenor  of  a  tailzie,  though  what  was  to  be  proved 
by  him  was^  nuda.  cnusso  verborum.  But  in  the  same  case  found  that  the  mother-in-law  or 
a  nephew  who  was  also  a  substitute,  oouM  not  be  witnesses*. 

Now  29.     1749^  Nov-  2L    Earl  OF  March  against  A.  Sawyer. 

The  Countess  of  March  havmg  made  over  a  bond  of  L.  10,000,  the  question  wa» 
anent  the  ^Kvery  or  not  delivery.  In  the  proof  Mr  Sawyer  adduced  two;  witnesses  who* 
had  been  the  instrumentary  witnesses  to  the  bond,  one  of  them,  Dickie,,  is  Mr  Sawy^erV. 
agent  in  this  process,  the  other  Lamh^  Is  Mr  Sawyer'^s  clerk  in  his  office  of  jiaymaster,. 
and  Lord  March  alleges  was  present  at  consaltatibns.  As  to  the  first,,  besides  the  case  and 
others  of  that  kind  mentioned  in  the  minutes,.  I  mentioned  the  case  22d  July  1742,. 
(No.  16.)  where  the  father  and  brother  of  the  creditor j.  instrumentary  witnesses  to  his 
bond,  which  was  granted'  by  a  mmor,  were  not  admitted  to  prove  that  minor  majorem  se 
iixil.  We  sustained  the  objection  against  Dickie.  Fro  were  Diin,  Monzie,  Shewalton,. 
Justice- Clerk,  et  ego.  Cotu  were  Milton,.  Minto,  Easdak,  Murklc,r— and  tlie  President 
seemed  of  the  last  opinion.  I^ummore  did  not  vote.  We  repelled  the  objection  to 
Lamb,,  because  they  did  not  offer  to  provd  partial  counsel.  12th  January  1750,  We 
adhered,,  because  they  did  not  sufficiently  qualify  Lamb^s  acting  as  agent..  But  on  appeal. 
Dickie  was  ordered  to  be  received  cum  vota. 

No.  80.     1 74«9.  Nov.,  2r.     John  Blair  against  Dnin;. 

NiSBET  adduced  a  witness  for  John  Blair  to  prove  John  Dinn^s  accession  to  a  fraud 
against  Blair,  inducing  him  to  accept  a  bill  drawn  on  them  two -by  James  Blair,  on  the 
faith  that  Dinn  was  also  tO' accept,  and  for  their  relief  an  assignation  was  granted  to  them 
by  James  Blair  the  drawer ;  and  Dinn  had  acknowledged  a  contrivance  to  that  effect  by 
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j^ames  Blair,  atid  tliat  he  was  privy  to  it  Whereupon  t  allowed  John  tiaif  ia  pror^ 
further  acts  of  accession  by  Dinn.  And  Nisbet,  who  was  writer  and  one  ef  the  witne^sses^ 
to  the  aboTe  assignation  by  James  Blair  was  adduced  to  prove  that  Dinn  was  present 
when  the  assignation  was  granted.  Dinn  objected  that  Nbbet  is  ne{rf]ew  to  John  "Bisir. 
Answered :  He  is  also  nephew  to  John  Dinn^a  wife ;  Sdly^  a  necessary  witness ;  3dly,  al^ 
ready  a  semtplena  probatio.    Yet  the  Lords  sustained  the  objection  and  east  the  witness. 

No.  31. '  1750,  Feb.  28.    John  DiKgwall  against  Monro  of  Culraln. 

In  a  process,  James  Grant,  merchant  in  Inverness,  having  been  adduced  as  a  witness 
by  Cuh'ain  and  attended  long  here  at.  a  great  expense  before  he  was  examined,  for  which 
he  got  only  the  ordinary  allowance  of  16d.  per  day ;  ailer  he  returned  home  there  occurred 
some  occasion  to  examine  him  again  upon  other  facts.  And  being  brought  up  a  second 
time,  the  Lords  allowed  him  L.lOO  Scots  for  his  expenses  of  the  last  journey. 

No.  S2.     1 750,  June  22, 27.    Falconeh  of  Phesdo  (tgavrtfit  Falconba,  &c 

In  a  reduction  of  several  bonds  granted  to  different  relations  by  Lfldy  Phesdo  then 
94  years  old,  being  quarrelled  on  the  head  of  incapadty,  of  the  bonds  not  b^g  read  td 
the  defunct,  and  of  her  hand  being  led ;  the  pursUer  examined  two  of  the  instrttnentaiy 
witnesses,  servants  called  up  to  sign  witness  \  but  others  of  the  instrumental^  witnesses 
not  examined.  Two  of  the  defenders  who  had  got  these  bonds  gave  in  a  petition 
praying  to  dte  six  witnesses.  Objected,  too  late  now  after  the  pursuer  has  adduced  bis 
proof.  2dly,  These  witnesses  either  got  bonds  themselves  or  are  nearly  related  to  others 
who  got  bonds,  or  are  related  to  the  petitioners  themselves.  The  Lords  allowed  the 
instrumentary  witnesses  to  be  cited,  as  to  all  that  had  passed  at  ngning  the  bonds.  2dly, 
Refused  the  petition  as  to  the  otjier  witness  for  Elizabeth  Douglas,  because  within  the 
d^rees  descendant  to  her.  Sdly,  Refused  the  petition  as  to  the  other  petitioner  Patrick 
Falconer  with  respect  to  other  witnesses  (besides  the  instrumentary  ones)  who  have  got 
bonds  themselves.  27th  June,  Rejected  a  witness  who  was  father  and  administraior-in 
law  to  an  infant  daughtei^  to  whom  one  of  these  bonds  was  given.  (See  No.  26,  voce 
WaiT.) 

« 

No.  88.    1751,  July  10.    Jamieson,  &c.  agaiwAVJ'S.iAJ^ 

In  die  trial  of  forgery  Jamieson  agmnst  Alexander  Forrester,  wherein  the  pursuer 
endeavoured  to  improve  the  subscription  of  one  Calpine,  and  for  that  end  to  recover  some 
of  Calfnne^s  true  subscriptions ;  it  was  proved  that  Robert  Wells,  (who  was  married  to 
the  prisoner's  wife^s  sister)  getting  notice  that  one  Fulton  who  had  a  writing  sub^bed  by 
Calpine  was  summoned,  went  to  his  house,  made  a  pretence  for  g^ttitig  a  sight  of  the 
writing,  and  Fulton  going  out  of  the  room  he  erased  Cal[nne!*s  subscription,  and  on 
Fulton'^s  return  gave  him  the  paper  folded  so  that  Fulton  did  not  discover  the  trick  till 
next  day ;  and  from  thence  Wells  went  to  one  Barr  who  had  a  bill  accepted  by  Calpine, 
and  endeavoured  to  purchase  it,  but  not  agreeing  trysted  him  to  Glasgow,  where  the  bill 
was  brought  up  bj  Wells^s  wife.    Therefore  we  committed  him  to  prison  till  the  28th  of 
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August.  And  at  first  we  agreed  to  set  him  on  the  jnllory  for  an  hour,  but  htSare  the 
•entenoe  was  written,  we  thought  that  'would  make  him  infamous,  which  we  thought  too 
severe,  and  therefore  left  it  out  of  the  sentence. 

No*  84.    1751,  July  26.    GiBB  against  Walkeb  and  Simpson. 

See  Note  of  No.  19,  voce  Cautioner. 

No.  35.    1752,  Dec  J  9.    Park  against  Elizabeth  Daleymple. 

^f<£  Lordr^dttdned  iXt  obj^tion  io  a  witness,  that  she  was  mother-in-law.  to  the 
adducer,  notwithstanding  the  afiswer  thai  she  was  mtlie  sadie  nlatiobto  AeoE^ior. 

m 

No.^8.    1758^  Feb.  7-    Chb^istie  against  WiLLiAif  RraEiiTSO^. 

Two  menial  servants  of  Christie*s  and  two  cottars  were  admitted  witnesses  for  proving 
the  vtdueof  bis  drops  of  com  I75I  and  1752  ctit  down  by  him  while  they  were  in  his  ser* 
vice,  as  necessaty  witnesses,  but  not  to  prove  matters  of  judgment,  viz.  the  different  values 
of  crops  of  ccHld  and  tropin  of  grass  of  the  same  grounds. 

No.  37.     1753,  Feb.  16.    TfiE  tuvtv.  Of  RoxbuIigh  against  Chatto. 

Ik  this  trial  of  forgery,  meatioBed  ntpra  VAxt\Mxj  6,  (No.  90,  iMt  Fvavd)  Mr  Wdter 
Pringle,  Advocate,  was  adduced  for  the  pursuer,  and  being  interrogated.  Whether  the 
prisoner  had  showed  him  the  writing  quarreUed,  what  the  tenor  &t  purport  and  dale  of  it 
were,  and  what  conversation  he  had  with  Mr  Robert  Pringle,  one  df  the  JPkike^  lawy^ra^ 
concerning  it  ?  Objected,  that  he  was  emfddyed  as  ominsel  for  die  prisoikbr,  and  therefore 
could  not  be  obliged  to  reveal  any  of  his  elientV  secrets;  The  Lords  found  him  obliged  M 
depone.  Whether  he  had  seen  the  writing,  and  what  he  remeinbeited  of  the  tenor  and  dne 
of  it,  and  what  conversation  he  had  with  Mr  Robert  Pringle,  but  woidd  not  ask  him  from 
whom  he  got  the  paper,  nor  any  thing  that  his  client  said  to  him  about  it?  which  was 
agreeable  to  the  precedent,  81st  DisceHibw  167i6,  Gredilors  of  Wamphny  againat  ImA 
Wamphray,  (Pxct.  Na  18.  pt  847.) 

No.  88.    1758,  Feb.  16,  July  5.    Same  Pakties. 

• 

Ik  this  trial  of  forgery  one  of  the  instrumentary  witnesses  dying  during  the  trial,  other 
witnesses  were  adduced  to  prove  what  he  said  of  the  matter  on  death-bed ;  and  the  defen- 
der objected  to  the  competency,  for  that  was  but  hearsay  evidence.  But  the  Court  repelled 
the  objection,  and  distinguished  between  the  evidence  of  hearsay  of  an  ordinary  witness  and 
of  a  person  so  connected  with  the  crime,  that  the  confesrion  of  an  accomplice  is  a  prqrnant 
wcumstance  even  where  he  b  not  or  cannot  be  adduced  a  witness.  That  in  a  trial 
of  murder  evidence  will  be  admitted  of  what  the  person  killed  said,  and  whom  he  charged. 
And  in  the  trial  of  Jamea  M'Grigor  for  the  rape  of  Jean  Keay,  her  dedaration  was 
allowed  to  be  read  to  the  Jury. 

9t 
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No.  1.  1739,  June  14.   Sir  John  Hume  flgiaifwi  The  Admibal-Defutb- 

See  Note  of  No  8,  tica  Regalia. 

No.  2.  1751.  Feb.  19.  The  Eael  of  Panmure  against  Bisset  ani>  Rom; 

Ik  1745  a  French  ship,  La  Seine,  having  on  board  the  late  Lord  J<An  Drummond, 
and  hiB  French  regiment  was  chased  into  the  harbour  of  Montrose,,  then  possessed  by  the 
Rebels,  and  some  time  after  bong  lost  on  a  sand  bank,  by  which  her  back  was  broken. 
as  the  seafaring  people  expressed  it,  lay  there  till  the  Rebels  fled  northward  before 
the  Duke  of  Cumberland ;  and  then,  Captab  Dove  of  the  Hound  sloop  seized,  and 
because  he  qouM  not  carry  her  away,  gave  commission  to  Bisset  to  sell  her,,  which  he  did. 
£arl  of  Panmure,  as  Depute*  Admiral  sued  Bisset  for  the  psice,^  and  abo  Ross,  for  some 
things  taken  by  him»  in  the  Court  of  Admiralty,  and  recovered  sentence.  A  biU  of  sus- 
pennon  being  presented  to  us,,  we  all  agreed  that  it  was  no  captujie  of  Captain  Dove^s;. 
though,  if  it  had,  it  might  have  been  a  question  whi^  would  be  the  eiKct  since  he  sued 
no  condemnation.  Sdly,  We  doubted  whether  it  was  properly  a  wreck,  since  the  owners 
were  not  only  knoninm  but  had  imwiUingly  deserted  it  for  fear  of  being  madtf  prisoners^ 
though,  jetsam  may  fall  under  the  Admiral*^  right ;  or  whether  9dly  it  should  not 
rather  be  considered  aa  enemies  goods,  and  if  sc^  tb«i  whether  ebnftscated  to  the 
Crown,  or  if  ceiittriaM  occupanii^  As  to  ordinary  moveables  this  last  possibly  might  be ; 
but  as  to  mobUid  majwa^  as  ships  op  perhaps  great  artillery,  these  could  not  belong  to  the 
first  finder.  And  if  they  belonged  to  the  Crown,  then  the  question  was,  Whether  they 
ftll  under  the  AdmiraPs  g^  ?  I  quoted  the  case  of  the  Pirates  ship  and  goods  in  Argyll- 
shire in  1729^  and  even  the  remaifls  of  the  Armada.  However,  as  Captain  Dove  or  the 
defenders  had  no  right,  we  agreed  to  the  sentence  of  the  Judge- Admiral,  which  finds 
that  the  Admiral  has  right,  to  the  keefnng,  preserving,  and  intromitting  with  the  subject^, 
ipreferably  to  Dove  or  the  defenders,  subject  to  the  dnims  of  those  who  can  hereafter. 
H^ake  it  appear  that  tliey  have  right  to  the  same. 
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No.  L    1^794^  Jan.  16.    Leith  in  Bucharn  against  Elphingston  of Glaclt. 

Ths.  Locds  fbqiid  the  bill  vitiated^  and  therefore  null 
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No.  2.    1 734,  Dec.  1 1.    Mr  Robert  Blackwood  against  Russsl; 

See  Note  of  No.  1,  voce  APFXAt* 

No*  S.    1 796,  Dec  1.    Humbie,  Younger,  agavMl  His  Father. 

#  • 

See  Note  of  No.  6,  vw^e  Witness. 

1^0.4.     1737,  Jan.  7.    Weir  a^itw/ Parkhill. 

See  Note  of  No.  13,  voce  Bill  of  Exchange. 

No.  5.    17d7>  Nov.  16.    Belshes  against  Elphikgston. 

The  Lords  thought  the  extract  of  a  false  date  was  void  and  nuQ,  and  therefore  found, 
the  arrestment  upon  it  also  void  and  null,  and  adhered  to  the  Ordinory^s  interlocutor  pre- 
ferring my  Lady  Elphingston,  and  ordered  the  Sheriff-Clerk  and  messenger  to  attend  to* 
norroif. 

No.  6.    1 738,  Nov.  7.    Low  of  Brackley  against  Be atson  of  MawhilL 

The  Lords  were  divided  in  this  question.  Whether  a  nullity  of  a  bond  of  thirlage,  that 
one  of  the  witnesses  ogning  is  neither  named  nor  designed,  can  be  supplied  bj  a  conde- 
scendence ?  but  found,  by  a  great  ixyyori^,  that  it  was  not  suppliable,  remi  President, 
Amiston,  etnu,  I  thought  it  suppliable,  but  that  it  was  not  enough,  as  in  this  case,  to 
rfiew  another  writing  with  a  subscription  at  it,  that  eomparaiunu  is  like  this,  for  though 
it  were  the  same,  it  might  have  been  signed  by  him  yesterday,  (supporing  the  witness 
stiU  alive;)  but  that  they  should  prove  that  he  actually  signed  that  bond  at  the  time,  25tli 
January.— 7th  November,  A  proof,  before  answers,  of  the  prescription  to  both  plurties. 

(The  date  of  the  bond  of  thirlage,  is  in  the  text,  erroneously  printed  1745,  instead  of* 
1«45.) 

No.  7.    1739,  Junes.    Rutherford  <;^M^t  Haig. 

•   ■  ■  ■       ' 

The  Lords  found  that  Mr  Thomas  Grordon^s  letter  does  not  prove  its  date,  unless  it 
be  instructed.  We  agreed  that  the  general  point  depends  upon  drcumstance^  and  has 
been  variously  decided,  and  that  missive  letters  prove  thor  dates  in  matters  that  are 
usually  transacted  by  missive  letters ;  but  this  one  appeared  very  sus|»cious,  that  so  great  a 
daim  as  L.500  or  L.600  sterling  should  lie  so  long  uncleared  upon  such  a  writing* 

No.  8.     1 739,  July  6.    Shiels  against  Crosbie. 

c  The  Lords  found  the  nullity  of  a  deed,  that  it  was  signed  only  by  one  notary  and  two 
witnesses,  supplied  by  the  party^s  oath)  acknowledging  that  he  gave  warrant  to  the  no* 
lary  to  sign  for  him;  and  disregarded  a  quality  added  to  the  oath,  that  he  thought  the 

3t2 
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writ  of  a  diilereiit  tenor.    But  it  earned  only  by  tbe  Pfendent^s  casting  vote,-— wUch 
seemed  tovpfi  li.U^Je  odd 

No. ».    1 741,  July  17.    Andrew  Hall  against  Dtke  of  Roxburgh. 


Thb  Lorda  m|fta)n^  tl]^^G^^6ti([H]^)t9;t}i€^  Dyke  of  iWi^lllfgb!t«waf,  tbtfiihe  pegtei: 
vere  not  numbered  in  the  notary^s  attestadon,  and  therefore  found  vo  title  to  cany  on  the 
prooessof  declarator  of  astriction,  4th  June* 

In  this  important  question,  decided  4th  June,  OQUceming  the  nullity  of  a  Sf^^tpe  w^tteiv 
bookwise,  that  the  attestation  did  not  number  the  pages,  we  examined  the  keeper  of  the 
roister  and  several  lYritors.to  the  sign^    /Th^  disuse  appeared  so  universal  that  we 
repelled  the  nullity,  but  resolved  to  make  an  act  of  sederunt. 

No.  10.    1742,  Jan.  19.    Robertson  o^im^  Mms  Jean  Kerb. 

I]^,  tt^  rcductiou  of  a,  testameijit,  the  Lord?,,,  on  instant,,  fbupc^  that  itm  ml  )4M&i 

an^t  wifiting  9e9vrities^  bopkwise  and  directing  the  inserting  the.DUinber  of  pagfss  in  the. 
doquet,  does  not  extend  to  a  writing  consisting  of  only  one  sheet  or  two  leaves  of  pcqper^, 
and  repelled  that  objection  to  the  testament;  and  tins  day  they  adhered,  and  refused  a 
bill  w]4Km( j«)fii|^r^    (See. J*»-  6>  .voc^.IjCfliUM,— No.  1%  voce  Mjf^Vai,  CenxaAgrrfT^ 
Ko.  6,  voce  Testament.) 

No.  Hi    IJ49,  ifoy.aSi    The  Duke  of  Douglas  agtantt  Tbe  Ckedi- 
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bt,ti?ef^in|y)fin^  the  foi»y  h,  im|ty  fii9y  0iyff(^  Wk^thffi^AmMl  aat:J54(k: 
qr^SQ.^  1679  n^i^  the  insertrfigor  strb^cribjif^  ef  wiliiesseitM  d^adftor  o^ntnctfii. ugpm 
e4i by  the  partfea tl^eiii^^  ^.  nece^saiy  spWPW.ty  ^  I  Have  ;sta(fti. aggr  fipn^jofsl^ 
fully  in  my  ^a^^qn  the  Djil^e's  kifarinatiui|»  aip4  the  Court  se^faeAjfa  thi»^qpi|ua<^  i  uJlhsl, 
«l.Uie  act  1^  did  not  require  sigi^^g,  (whi^^^iQ^^nai^  i^ti5r9t.9Ml»^  .to  ibnk  itt  dl4)> 
so  nather  it  nor  the  act  1579  did,  'm  words,  enjoin  the  inserting  them  where  the  paAM 
Aemselves  signed,  and  only  enjoined  inserting  four  witnesses  where  the  writing  was  rigned 
bynotariea;  but  that  tbe  insfft^wa«»M^)e^5^ly^9tcpq^ 

both  these  acts,  as  well  as  in  175  act  1593.  Therefore  we  sustained  the  plgpcti^  B.u^ 
we  were  divided  on  the  question.  Whether  it  was  suppliablc  ?  AmistOA  thought  (it  was)^ 
But  on  my  motion,  it  was  remitted  to  the  Ordinary  ta  hear  them  how  th^y  offered  to^ 
supply  it^  and  how  they  oSbred  to  provetheir  condescendence.  Wjd  had.no  regard  to  the 
argument,  that  this  was  a  factorV  account^  because  we  had  no  evidence,  besi$les-  these* 
very  writs,  that  liulegill  was  factor,  ttid  even  d&ese  rather  imported  that  IngUs  was.  Ncr 
did  we  regard  the  argum^it^  that  they  were  to  be  held  witnesses  tp  gneranother^s  sub> 
scription. 

(The  sam^  pl^ipiption  was  sustained,  but  found  supp)iabk,..ui  .lftie»casai  ot.UVqubart^ 
^Hk  July  175a    S^  Note  idative  to  thatjpase^  Net.  Z>  pmtttVMM^i^iAAE,^ 

No.  18     1 742,  Nov.  SO.    Heirs  of  Tennent  agaifist  His  Trustees,  &c^ 

Sfee  Note  of  Na  8,.  vosc  Tsstambhx*. 
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No.  18.'     lliOtrBiaU     WILLIAMMH  «^g«llM«<  WlLUi^8eK> 

TfiB  question  was.  Whether  a  bond  of  proTision  by  a  father  to  his  daughters,  written 
on  three  pages  of  one  sheet  of  stamped  paper,  holograph,  but  only  the  hist  page  (sighed), 
is  valid  ?  9th  December,  Delayed  till  Thursday.-— Slst  December,  The  Lords  repelled 
the  obj^lion,r.iiie  rtnit.  Eilkerran  did  not  vote. 

No.  14w    17Sd,  Jan.  12.    Creditoes  of  Kingstorie,  Competing. 


Ikhxbitiok  «id  ac^udieatioii  being  used  in  lume  of  KHravodk^  cedent  and  hb  own,* 
when  the  aasignalionfi  w«m  not' stamped,  as  the!  law  Tequive%  and  thevtopdn  these  dill* 
gences  bong  found  null  by  a  former  interlocutor  in  this  ranking ;  these  writs  are  now 
stamped  and  the  penary  paidi  So  the  questibn  wias.  Whether  thaTein  operate  retro  td. 
sustiun  the  former  diligences?  The  Lords  found  it  did,  and  repelled  the  objection,  of 
which  I  greatly  doubted. 

No.  IS.    1 743,  June  1 7.    Trail  against  Christie* 

Tr£  question  was.  Whether  a  general  discharge  of  all  daggs,  daims,  bonds,  bills^ 
requires  stamped  paper,  or  could  be  pleaded  in  bar  of  a  Ull  without  being  stamped  ?  The 
President  said  that  he^believed  a  release  in  England  requifed  Stamped  paper,  but  that  a 
receipt  of  the  whole  debt  does  not  Some  of  us  wanted  to  see  the  resolution  the  Court « 
came  to  after  the  stamp  act,  inicr  yu&a  ego^  though  I  thought  it  ridiculous  to  require 
stamped  paper  in  a  discharge  of  a  bill  or  account  diat  itself  required  not  stampedpaper* 
But  it  carried  to  repel  the  objecdon. 

No.  17:     1744,  June  26.     Sir  Thomas  CALDKtt^s'CREBrroRs  against 

James  Calber. 

Sim  TuoiiAS  had  got  from  Kilravock,  &e.  a  right  of  pre-emption  of  the  estate  of 
Muirton,  in  case  they  shoojd  sell  it,,  that  he^should:  ha^e  it  ^  a  price  then  agreed,  and 
which,  1734,  he  made  over  to  his  son  James,  «fter  he  was  insohcent  There  had  been 
certain  processes'  at  Sir  Th6mas*s  instance  concerning  tfiat  right;  in  which  Sir  Thomaa 
wmcast  before  the  Session,  which  brought  on' »  submission  at  London,  wherein  the  sou* 
James  submitted*^  as'btlrden  taki^ftttr  his  father,  and  arbiters  decerned  Slrayock,  be.  to 
pay*L.700  Steriing,  and  SirThom8S"ftnt(  his  son  to  grant  a  dischavge  of  that  rigiit.  The 
dischaige  was  duly  signed^  by  Sfr'  Thomas-^  and  sent  -to  London  t3o  be  ^gned  by  die^ 
son,  whb'sentitto  his  agent  at  E^nbiJirgh,  ugned  by  him  and  the  witnesses,  wmitu  di^* 
rection  for  fitting  up  thenames'and'  dealgnatbns,  and 'Id*  deli^ev  it  upon  f^^^M^'  Sit^ 
Thomases  eredhors  arrested  and  pursued  forthocftntti^,  and  Sjlraroek,  ka  raised  ia  mld^^ 
tiplepomdmg,  wherefai'  Lord  Mhito^  OnKnary,  1st,:  found  die'  mdli^  Sfir*  ThdmftsV 
effects,  and  afltoxble^andiAffetted  by^  hiscreditbrsi  2<Sy,  HecatHie^  the^i^i^  prddiicsc^t 
the  discharge;  wiA  James 'Cttlder^  letted;  Sdly,  He  ordered^  lhe«te¥k  1o^'fillvupi&«' 
Uavks,  btrt'  which  was-not  drme;  Butfae  made  ayissandunr to  us,  whi^efkieouldl^- 
ordered  to' be  delivered i!kp' tor  the'eredttorsj/'or  to  K]bavodi(i6n*paymetttHlo*thitaiii^^  x\» 
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price  ?  and,  by  a  majority,  We  found  not  President  and  Araislon  found  gnat  fault  with 
the  first  interlooutor,  and  that  this  right  of  pre-emption  was  not  afiectaUe  by  credttgrs^ 
and  the  son^s  right  of  consequence  not  redudble  by  .them :  Sdly,  That  we  oould  not 
take  the  discharge  out  of  the  son^s  pocket,  nor  consequently  out  of  his  agent\  and  6tm 
liver  it  This  was  on  the  15th,  and  the  creditors  having  redumed,  and  oiTered  to  prove' 
that  the  son  was  under  back-bond  to  the  father,  which  clearly  made  at  least  this  money 
the  father^s,  and  craved  diligence  to  recover  it,  and  upon  recovery  to  alter  the  former  in- 
terlocutor; yet  we  refused  their  bill  upon  the  second  reason,  mt  juidem  inter  aim  renit,  I 
had  indeed  some  doubt  as  to  the  filling  up  the  blanks ;  but  since  that  was  ordered  by  the 
Ordinary,  and  acquiesced  in  without  reclaiming,  I  thought  we  could  order  delivery ;  and 
I  also  thought  the  first  interlocutor  right,  though  there  had  been  no  back^bond. 

No.  18.    1744,  Dec.  20«    Robeetson  against  Young. 

A  BOKD  signed  by  a  woman  who  could  not  write,  but  her  hand  led,  unanimously  found 
void  and  null. 

No.  19.     1745,  June  17.    Bierkl  against  Moffat. 

A  DISPOSITION  signed  with  initial  letters,  and  also  by  two  notaries  and  four  witnesses} 
sustained,  albeit  the  first  notary^s  attestation  did  not  bear  it  mandtUo,  in  respect  that  the 
body  of  the  deed,  which  was  all  written  by  that  notary,  expressly  mentioned  the  notary^s 
ugning  at  the  party^s  command,  lO^h  February  1744.  But  on  a  reclaiming  bill  this  was 
altered.  And  the  dispontion  found  null,  18th  June  1744,  quod  vide,  (injra.) 

A  disposition  by  a  man  to  his  wife,  rigned  by  notaries,  found  null,  in  respect  the  first 
notary^s  attestation  bare  not  de  mandator  albeit  the  whole  paper  was  written  by  a  notary, 
and  the  doquet  bore  that  it  was  signed  by  notaries  for  him,  at  his  command,  because  be 
eould  not  write,  and  was  also  signed  by  initials ;  but  that  was  not  mentioned  in  the  do- 
quet, but  only  that  he  signed  by  notaries,  18th  June  1745.     I  was  m  the  Outer^House* 

«  * 

No.  20.    1 745,  July  SO.    Andeew  Teail  against  Cheistie. 

.  These  pardes  were  befo]*e  ns  formeiiy,  in  July  1748,  upon  a  question  on  the  stamp  act. 
(No.  15.)  The  question  now  was,  Whether  a  general  disdiaige  of  all  bills  could  be  taken  off 
by  a  proof  by  witnesses  that  this  bill  of  L.160  was  not  intended  to  be  included  ?  which 
the  Ordinaiy  found  it  could  not  The  President  and  I  were  very  clear  it  could  not ; 
but  Tinwald  and  Kilkerran  being  strongly  impressed  with  the  proof  that  the  Ordinary  had 
taken  before  answer,  were  for  making  an  exception  of  this  case  from  the  rule.  But  after 
long  reasoning,  we  all  agreed  to  take  the  suspender  Andrew  Traill  examination  in  pre- 
sence  (2Sd  July) ;  and  after  examining  him,  the  90th,  we  adhered.-i-90th  July,  A  £s- 
cbaige  bang  granted  of  two  bills  that  had  been  lost,  and  of  all  UUs  or  bonds  that  ever 
had  been  granted  preceding  the  date  of  the  discharge,  and  which  discbaiye  was  written 
by  die  granter  hunself,  die  granter  offered  to  prove  by  witnesses  that  a  bill  of  L.160. 
Scots,  which  was  payable  sopae  little  time  before  the  date  of  that  diachaige,  (and  whidi 
the  debtor  averred  be  bad  actually  psud^  and  in  porticulary  that  he  bad  paid  a  balance  of 
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it  at  graating  the  clisdiaige)^  wa*  not  mewit  to  be  included  in  that  discharge,  and  mentioned 
some  drcumstances  that  raised  in  us  a  strcxig  suspicion  that  it  was  not  intended  to  be  com* 
prehended ;  yet  we  could  not  allow  a  proof  by  witnesses  to  redargue  an  express  writing; 

No.  21.    1 748,  Feb.  1 1.    William  Taylou  against  Lord  Braco. 

Ik  the  case  mentioned  26th  Norember  ITiT,  (No.  17,  vwx  Fraud),  betwixt  these 
parties.  Lord  Braco  objected  to  William  Tayl(x*^s  bond,  which  was  by  Andrew  Geddes, 
younger  of  as  principal,  and  Archibald  his  father  as  cautioner,  yet  the  testing 

clause  run  thus,  <<  In  witness  whereof  I  have  written  and  subscribed  these  presents,  at^ 
Sec. ;  which  bond,  if  it  was  Andrew  the  principal,  then  Archibald  the  father,  who  sold 
the  lands,  was  not  bound ;  and  if  it  was  Archibald  the  father,  then  it  was  null  as  to  both, 
because  not  signed  by  the  principal  debtor.  But  upon  answers,  the  Lords  repelled  the 
objection,  agreeably  to  two  precedents  in  point,  14th  February  17125  Orr  against  Wal- 
lace, (DicT.  No.  1^,  p.  16919),^  And  15th  January  1734,  Gilmour  agmnst  Beprescnta- 
tives  of  Pollock.  ^ 

*^*  Belative  to  the  case  of  Gilmour,  the  note  in  the  manuscript,  at  the  date  15th 
January  1734,  is  as  fellows: — The  Lords  adhered  to  the  Ordinary^s  interlocutor.  The 
form^r  deciaon  (alluding  to  Orr  against  Wallace)  was  the  rtUio  decidendi  th^t  moved 
the  Lords^ 

No.  23.     1 749»  June  2.    Barbara  Angus  against  Dr  Colt. 

See  Note  of  No.  18,  voce  Caijtionf.b. 

No.  24.    1 749>  June  2.    Sinclair  against  Jaites  Caddel^  Upholsterer. 

Caddxl  hired  Sindiur  as  a  joume3rman  for  three  years,,  I^  a  writing,,  not  stamped  paper,, 
and  the  writer  not  designed.  He  entered  to  the  service  and  continued  15:  months,  and 
then  left  him.  Caddel  sued  him  in  the  Bailie-Court,,  who.  ordained*  him  to  make  out  his 
s^vioe,  aud  granted  warrant  to  inearcerate  him  lUl  he  found  caution  for  that  elfect..  Hu 
suspended,  and  objected,  Ist,  That  the  contract  was  unlawful^  being  jpectiet  Mermlutis^ 
Sdly,  Not  stamped  paper,  as  an  indenture  oi  s^prentioes  ought  to  be,  nor  as  all  contracts 
must  be ;  3dly»  The  writing  null,  because  no  writer.  But  Murkle  feund  the  letters  or- 
derly  proceeded^  and  gave  expences.  Sindair  reelaimed,.  and  we  had  no  reffucA  to  tlte 
first,  nor  did  we  look  on.  him  as.  an  a|yprentice-;  but  found  some  difficultjr  as  to  the  other 
two;  and  on  the  whole,  found  that  having  begun  the  second  yearns  service,  he  must  oouk 
filete  that  year,  and  adhered  as  to  expences ;  but  suspended  as>to.  the  third  y^aiu 

No.  25.    n^9y  July  22.    PiCKEK  against  Janet  CkosBiE; 

The  deceased  Picken  diqsoned  an  adjudication  he  had  fbc  L.500  Scots  to  his  wife  in 
Bferent,  and  two  dliughtecs  in  fee.  His  son  obtained  a  reduction  in.  absence  of  this  dis^ 
position,  and  they  pursued  a  reduction  of  that  decreet  A  proof  beibre  answer  was  al- 
lowed^ «xl  the  pyrsuer  proved  sufficiendy  that  the  defunct  could  not  write,  if  it  was  not 
ioBietimes  by  initial  letters,.    But  on  the  other  band^  there  was  a  dear  proof  by  iostru- 
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mentary  witnesses  and  others,  that  he  employed  the- writer  to  make  out  i  tins  itccdt  ^sod 
passed  his  son  because  hehad  already  left  him  more  than  any  tifhisbairas;:ihat  he  aetualljr 
subscribed  this  deed,  and  for  that  end  had  his  name  and  siraame  written  on  another  psqper 
before  him,  that  he  might  copy  it,  (which  he  appeared  to  haTe  done  very  unskilfully,  all 
the  letters  being  capital  letters) ;  and,  last,  that  <be  had.  shown  it  to  other  witnesaies,  and 
told  them  it  was  subscribed  by  him.  And  some  persons  suggesting. that  exceptions  might 
be  taken  to  it  because  of  the  subscription,  he  propoiied  to  have  it  written  .over  again  to  be 
signed  by  notaries,  so  that  th^re  was  no  doubt  of  the  truth  of  the  deed.  The  objection 
moved  by  the  President  against  it  was,  that  the  defunct  could  not.be  said  to  know  to 
write,  and  therefore  he  ought  to  hfixe  used  notaries ;  and  that  sustaining  such  deeds 
would  destroy  the  indirect  manner  of  improbatipn  by  proving  the  granter  could  not  write. 
But  the  majcHity  were  of  a  different  opinion.  It  cquld  not  be  said  that  the  defunct  could 
not  write,  when  he  did  write  ;  and  that  would  at  once  destroy  all  writings  signed  only.by 
initial  letters.  And  as  to  the  other,  the  proof  adduced  by  the  defendi^r  would  have  de- 
stroyed this  deed,  had  all  the  subscribing  witnesses  been  dead,  and  if  ifhad  not,  been  clearly 
proved  that  the  defunct  actually  subscribed  the  deed  and  owned  it  as  his;  and  therefore 
we  sustained  it,  23d  July.  But,  39th  November,  we  reduced  the  disposition,  and  asr 
soilzied  from  the  process,  which  is  a  reduction  reductive  of  a  decreset  of  reduction  in  ab- 
sence. But,  13th  January  1750,  we  altered,  and  susUuned  the  deed;— 26th  July^  Again, 
altered. — 29th  November,  Adhered. 

No.  26.    J  751,  Jan.  9.    John  Falconer  against  Abbuthnot,  &c. 

In  a  reduction  of  some  bonds  granted  by  Lady  Phesdo  the  pursuer^s  mother  as  lega- 
cies to  several  gr^dchildren  and  great  grandchildren,  particularly  a  bond  of  12,000 
merks  to  Fordoun  or  his  children  about  two  months  before  her  death ;  it  was  proved  that 
the  Lady  when  94  years  old  was  bed-fast,  and  had  been  for  some  time  so  blind  that  she 
hardly  knew  her  own  children  and  servants  till  she  was  told  who  they  were,  and  through 
that  and  the  palsy  or  shaking  in  her  hands  she  could  not  sign  iritiiout  help,  and  therefoee 
signed  receipts  to  tenants  when  Fordoun  commonly  led  her  hand.  Here  it  was  proved 
that  she  signed  tiiese  bonds  with  Fordoun^s  asnstance ;  some  of  the  witnesses  said,  hold- 
ing her  by  the  wrist ;  others  that  his  hand  was  upon  her^s ;  others  that  he  only  held  the 
end  of  the  pen.  The  witnesses  did  not  hear  the  bonds  read  to  her,  but  she  said  to  them 
that  these  papers  had  been  read  to  her,  and  therefore  she  desired  them  to  witness  her 
subscription.  But  as  she  was  so  blind,  that  she  eould  not  read  any  of  them  herself,  and, 
for  any  thing  that  appeared  in  the  proof,  bonds  of  another  tenor  or  for  other  sums  might 
have  been  read,  and  not  the  true  sums,  so  that  there  was  no  evidence  that  «he  knew  what 
she  signed,  we  unanimously  reduced  them  all.     (See  No.  32,  voce  Witness.) 

No.  27.     1 153,  March  9.    Alexandeb  Dubie  against  John  Dubie. 

David  Doig  of  Cockstoun  as  trustee  for  Alexander  Dune,  objected  to  a  disposition  of 
a  very  small  parcel  of  lands  disponed  by  the  said  Alexander  to  John  Durie,  that  the  dis- 
positbn  was  void  and  null  by  the  act  1681|  for  that  the  names  and  designations  of  the 
witnesses  were  not  inserted  in  the  body  of  the  deed  but  subjoined  to  it  The  oase  appeared 


EtcHiEs's  NoTBs.)  WBIT.  '  SAX 

to  have  been,  that  Alexander  having  got  /i  right  to  the  subject  from  his  father  in  exclusion 
of  David  Dune  the  eldest  son,  John  Durie  interpooed  for.  David  to  get  jusdoe  drnte- 
hin  ;  and  at  last  an  agreement  was  entered  into  and  articles  signed,  whereby  David  and 
John  were  to  pay  Alexander  a  sum  of  money,  and  relieve  him  of  the  father^s  debts,  and 
be  was  to  renounce  and  make  over  in  theirfavour  all  the  rights  made  to  him  by  his  fatlier, 
both  the  heritage  and  executry  (with  some  exceptions)  to  the  end  they  might  make  up 
their  dtles  thereto ;  and  in  implement  this  dispodtion  by  Alexander  to  John  was  drawn, 
and  another  by  David  also  to  JohB»  who  gave  David  a  back-bond  in  the  form  of  a  mis- 
sive letter  to  denude  if  required  on  being  relieved  of  his  engagements ;  and  as  the  other 
Irrits  were  to  be  agned  by  •  different  parUes,  they  wereaigned  ait  difieivnt  times,  and 
on  signing  the  articles  were  cmoeUed.  And  the  disposition  quarrelled  being  signe(][ 
by  Alexander  before  filling  up  the  witnesses,  he  had  ogeed  too  dose  to  their  writing, 
so  that  the  filling  up  of  them  was  in  a  mudi  smaller  chmracter  and  the  writing 
crowded,  and  some  of  ibe  lines  w^re  siKNrt  lines  to  the  left  of  and  equal  witli 
Alexander's  subscription,  but  above  the  witnesses  snbscriptioB.  Qut  as  the  act  does 
not  require  the  filling  up  of  the  witnesses  names  and  deagnations  before  subscriUng^ 
and  the  contrary  praetiee  is  and  always  has  been  very  geaendt  ^^  ^o  doubt  re^ 
mained  that  the  deed  was  truly  «gned  before  the  witnesses ;  the  Court  thought  it  no 
nullity  that  ^ther  the  writii^  was  crowded,  or  that  some  of  the  hnes  were  lower  in  the 
paper  than  the  top  of  the  party'^s  subscription,  and  on  the  left  hand  of  it.  Ajnd  although 
it  was  said  that  one  or  two  words  of  the  deed,  (which  could  be  no  other  than  the  words 
c£  stile)  had  been  eraaed  to  make  the  more  room  for  filling  up  the  witnesses  in  a  smaller 
diaracter,  neither  was  that  though  material ;  and  the  olgeotion  was  repelled,  and  the  deed 
sustained,  first  on  Kilkerran's  report  for  advice,  next  on  a  reclaiming  bill  against  his  in- 
t^locutor,  Sd  January  1T53 ;  and  last  of  all  we  adhered,  9th  March  1753.  Std  renii.  at 
this  last  time,  Drummore,  Strichen,  Kilkerran,  Kame& 

No.  S8.    1 158,  July  27.    Urqithart  offoinst  The  Officers  of  Statu* 

See  Note  of  No  7,  voce  Patronage. 


WRONGOUS  IMPRISONMENT. 


No.  I. ,  1796,  Nov.  26.    Campbell  against  Ramsay. 

Th£  Lords  found  the  imprisonment  illegal  and  unwarrantable,  and  remitted  to  the 
Ordinary  to  proceed  accordingly,  21  st  July.  10th  November,  The  Lords  adhered.  2<6th 
November,  The  liOrds  found,  that  though  the  imprisonment  was  illegal  and  oppresdyei 
y0t  the  defender  was  oot  liitUe  in  the  pains  of  wrongous  imprisonment  contained  in  die 
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No.  2.    1736,  Dec.  14b    Pateeson  against  Anderson. 

The  Lords  adhered  to  tbeir  interlocutor  of  18th  NoTember  finding  it  came  under  the 
act  against  wrongous  imprisonment  Several  were  of  a  difierent  opinion,  because  Ander*^ 
con  was  no  Magistrate  or  Judge,  though  overseer  of  a  corporation  or  fraternity  of  trades  ;- 
but  what  determined  me  and  others  was  that  he  acted  as  one  having  authority  to  imprison.. 

No.  S.    1 787,  Feb.  24t.    Ralph  Rogers  against  Renny. 

The  Lords  found  that  the  act  against  wrongous  imprisonment  does  not  extend  to  pro» 
ceedings  before  this  Court,  (which  they  had  found  in  many  oases  of  both  of  forgery  and 
fraudulent  bankruptcy,  as  Monro  of  Navarry,  and  a  forger  of  bank-notes  HaIibuttDn,.-and 
Philip  Pack.)  But,  in  respect  of  both  the  Advocates  and  private  parties  consent,  ordered 
him  to  be  set  at  liberty  on  his  finding  caution  juibctb  tisti  under  the  pain  of  2000  merks,^ 

and  whatever  sum  shall  be  found  due  to  the  private  party.. 

» 

No.  4.    1 787>  Nov.  22.    Sutherland  against  Sir  James  Sinclair. 

The  Lords  found  the  wrongous  imprisonment  proven  against  Sir  James,,  and  fined  hinr 
in  I4»4i00  Scots  and  50  merks  for  four  days  imprisonment,  and  as  much  more  in  name  of 
damages  as  makes  L.200  sterling,  and  found  Sir  James  incapable  of  public  trust,  18th 
July.— -83d  November,  The  Lords  adhered  as  to  finding  that  the  case  is  within  the 
9ct  of  Parliament  and  its  consequences ;  and,  84th,  restricted  the  L  J900  Scots  to  800ft 
.merks  ]j[i  case  he  pay  within  the  days  of  the  charge^ 

No.  5.    1789^  Juue  ev.    Neill  against  George  Milleu,  &c.    ^* 

In  this  question  of  wrongous^  imprisonment,  the  questions  occurred,  Whether  a  warrant 
c6uld  in  any  case  be  granted'  without  a  agned  information  ?  Whether,  if  a  wanaat  e3fr- 
presses  the  cause^  it  answeirs  the  act  1701,  though  there  were  no  signed  information  ? 
Most  of  the  Lords  who  spoke  were  of  opinion,  that  in  some  cases  it  might  necessarily^ 
where  the  Judge  gives  the  warrant  ex  propna  «n>M/ur  having  seen  the  crime  committed^ 
and  expressing  that  in  his  warrant ;  but  not  where  the  Judge  knows  nothing  of  the  crime,, 
but  by  the  inimnation  ef  others,  and  far  less  where  it  is  only  a  report  or  private  infomuu 
tion  I  in  which  case  he  may  give  a  warrant  to  seisie  and  bring  him  before  him'  to  be  exa- 
mined, and  may  even  detain  him  in  custody  till  a  precognition  be  taken^  if  it  can  be  soout 
done ;  and  if  he  cannot  be  safely  detained  otherwise,  may  commit  him  to  prison  Ull  tlie^ 
preoc^ition  be  taken ;  •  but  no*  judgment  was  given  on.  that  pwnt.    As  to  the  second  we 
all  agreed  (except  Eilkarran)^  that  by  the  act  of  Parliament  where  the  warrant  was  given 
in  consequence  of  an  information  either  oral  or  written,  and  not  e«  propria  tcietAioj  itisnot 
enough  that  the  warvant  must  express  the  cause,  but  there  must  also  be  a  signed  .informa- 
Uon.     But  we  gave  no  interlocutor  e^her  upon  this  point,  because  we  found  that  the  act 
of  Parliament  was  in  this  case  obtempered  by  the  Procurator-Fiscal^s  signing,  though  by 
order  of  the  Judge ;  for  the  Ix>rds  thought  the  Fiscal  at  well  as  the  Judge  might  be  Uahle 
io  damages.. ' 
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No.  6.    1  I99r  Nov.  22.    RoBiESON  agaimt  Majoe  Hamilton,  &c. 

The  Lords  doubted  much  whether  the  imprisonment  falls  under  the  act  1701,  which 
excepts  pickery  and  thieving ;  and  the  pursuers  did  not  insist  upon  it  But  they  found 
both  Uable  to  the  pursuer  for  LjBO  sterling  of  damages  for  the  illegal  and  oppressive  im- 
prisonment and  continuance  thereof;  and  found  Hobieson  9eparcUim  liable  for  Lr.50  ster- 
ling of  damages  for  the  cruel,  inhuman,  and  barbarous  usage  of  the  pursuers  during  the 
imprisonment. 

No.  7-    1 742,  July  1 .    Sinclair  (gainst  Sir  James  Sinclair, 

The  Lords  thought  that  this  imprisonment  though  tn  privato  carcerCf  the  defenderV 
own  house,  fell  within  the  general  words  c^  the  act  1701  anent  wrcxigous^  imprisonment ; 
but  found  that  the  statutory  penalties  were  cut  off  by  the  triennial  prescription  mentioned 
in  the  act ;  and  found  that  the  pursuer  was  not  thereby  barred  from  recovering  his* 
damages  through  the  loss  of  his  limbs  by  the  bad  usages  during  his  confinement,  which 
they  found  proven,  and  taxed  the  damages  to  L.350  sterling..  The  first  part  is  agreeable 
to  the  judgment  against  the  same  defender  at  the  instance  of  Suthedandin  1737.  (No.  4.]| 

No.  8.     1744,  Nov.  22.    Kerr  agaimt  Orr  and  Fulton, 

•  The  note  relative  to  this  case  is  subjoined  to  die  text. 

Nd.  9v    n4ily  Dec.  3.    Jean  Symonds  against  The  M^^gistrates  op 

Montrose* 

This  was  a  process  of  oppresnon  wrongous  imprisonment  and  diamages  for  imprisoning: 
the  pursuer  lune  days  and  then  turning  her  out  of  town  with  tuck  of  drum.     Upon  advis* 
ing  the  proof,^  it  appeared  that  upon  complaints,  of  stealing  out  of  the  public  malt  barn,  a 
search  was  made  in  many  houses^  and  among  the  rest  in  this  woman^s  house,,  by  Bailie 
Ross  and  a  town-oiBcernow  dead,  who  found  a  parcel  of  concealed  barley  and  two  pecks 
concealed  malt..    She  condescended  from  whom  she  got  them,  but  retracted  as  to  the  bcar^. 
and  was  contradicted  as  to  the  malt.  Boss  reported  to  the  Magistrates,  and  the  woman  was 
brought  before  them,  who  did  not  contradict  the  seport     Their  declaratbns  were  taken 
HI  writing,  but  not  signed  by  them  as  &r  as  appeared  to  us,,  and  the  declarations  were  not 
preserved.     Upon  this  she  was  committed  to  prison  without  any  written  warrant,  and  was 
asked  if  she  would  depart  the  town  willingly,,  which  she  refused;  upon  which  she  was 
turned  out  as  above,  but  without  a  written  sentence^    The  chief  evidence  against  tlie 
woman  was  BossV  oath,  and  Bmlie  Muirison,  both  made  defenders  in  the  cause.     The 
great  difficulty  was,  that  there  was  no  sentence^  nor  trial,,  nor  writing;    But  We  pretty 
ttnanimously  sustained  the  defence. 

END  OF  LORD  ELCHIEffS  NOTES 
Mdaiive  to  the  Cases  in  his  Dictionary.. 
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